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W. H. TOMPKINS Vs. L. R. & F. S. RAILWAY ET AL. 1 


] Be it remembered that on the 15th day of March, 1882, 

came into the office of the clerk of the circuit court of the 
United States for the eastern district of Arkansas, William H. Tomp- 
kins, by John MeClure and John R. Dos Passas, Esq’s, his solicitors, 
and therein, on the chancery side of said court, his bill of complaint 
against The Little Rock & Fort Smith Railway Company, C. W. 
Huntington and George Ripley, trustees, which bill of complaint is 
in the words and figures following, to wit: 


Bill in: Equity. 


In the Cireuit Court of the United States for the Eastern District 
of Arkansas. 


Wirtrtiam H. Tompkins 
rs. 


Tue Litriee Rock anp Fort Surry Raitway ef al. 


To the judges of the cireuit court of the United States for the east- 
ern district of Arkansas : 

William Hl. Tompkins, of the State of New York, and a citizen of 
said State of New York, on behalf of himself and all holders of 
bonds issued by the State of Arkansas to the Little Rock and Fort 
Smith Railroad Company, under the provisions of an act of the 
General Assembly of the State of Arkansas, entitled “An act to aid 

in the construction of railroads ~ approved July 21, 1868, who 
i) desire to become parties to this suit,and contribute to the 

expenses thereof, brings this his bill, against the Littl Rock 
Rock and Fort Smith ratlway, a corporation existing under the laws 
of the State of Arkansas, anda citizen of suid State of Arkansas, and 
CW. Tluntingten and George Ripley, citizens of the State of Mas- 
sachusetts, the trustees named ina deed of trust executed by the 
Litthe Rock and Port Smith railway to said Huntington and Ripley, 
bearing date December If, IS74, defendants. 

Your orator states that it was and is provided by section 6 of 
article X of the constitution of the State of Arkansas, mn force in the 
vear ISGS, that “the credit of the State or counties shall never be 
loaned for any purpose, without the consent of the people expressed 
through the ballot-box.” ‘That for the PUPpPose of loaning the credit 
of the State. and im order to encourage the building of railroads 
therein, the General Assembly of the State of Arkansas passed an 
act, entitled “An act to aid in the construction of railroads,” which 
said act was signed and approved by the Governor of said State on 
the twenty-first dav of July, 1868. That it is provided by the first 
section of said act as follows: For the purpose of securing such lines 
of railroad in this State as the interests of the people may from time 
to time require, the faith and credit of the State of Arkansas is 
hereby irrevocably pledged, and the proper authorities of the State 
will and shall issue to each railroad company or corporation, 
which shall become entitled thereto, the bonds of this State in 
the sum of one thousand dollars each, payable in thirty vears 
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from the date thereof, with coupons thereto attached tor 
| the payment of intereston the same, in the city of New 
York semi-annually, at seven per cent. per annum, In the 
sum of fifteen thousane dollars it byonieds for each mile of rail- 
road, Which las het recerved a railroad lista erat from. the 
United States, and ten thousand dollars in bonds for each mile of 
rulroad Which hats received a land erabil fron the United States. 
That in) PUPAE? of thie provisions aforesaid, that is to say, the act 
aforesaid, tha people of sutd State clicl, atan el elion holden ait the 
time, in said act required, to wit,on the third day of November, 
ISOS, Vote th poeni thi Propositions submitted by sitlal wet, anne asda 
jority of the vot cast at said election were in favor thereof, and 
voted “tor railroads.” as in said aet provided 
That by the second section of the act ot July 21. ISGS, aforesaid, 
owas made the duty of the board of railroad commissioners to re- 
TOAYE application for the loan of the cre dit of sill State, Upon appli- 
cation of railroad COMPU ~ li “rine the sume, and te designate the 
rowds entitled thereto, And under the fourth <cction of sila uel it 
Was, aid ds, provided thasat cutis railroad Conipany having eXIstence 
under the liws of said State, and desirous of re elvineg the State ard ' 
referred to tn said wet, biaterlat sienify the same hy application to the 
basinal of railrond COLLINS Lone I's. ~iehienl hy the president and it- 
tested by the seal of said corporation, setting forth the charter and 
organization of said railroad COTA, Its capital stock, il Thiet}? of 
the line or lines of rod proposed to be lurid, the pProoeress hide 
thereon, the finanetal condition and resources of such COMPA, 
with such other information as the case may require, and if said 
hoard of railroad COMMAISSIOnMe rs shall finied such corporation lo be 
organized according to law, with resources adequate to the 
” PUPPOse, nicl thisat the construction of the proposed line or 
lines of road Ww ill be of pullic ir hetit, nid sitia boarad of rall- 
road Commissioners still vobsent to approve nie erat such appli- 


cation, then “une there after the site railroad COPD MUTE or corporation 
shall be entitled to and havea right to ask for and demand and 
recelve the bones of the State a ssid “wet mentions dl, declared to Lie 
pledged and granted, upon complying with the fifth section of said 
“uct. 

That the president of the Little Rock and ort Smith Railroad 
Company, il corporation Which head recerved il land eran from the 
United States, mthe manner prescribed by said act of July 21, 
ISOS, applied to sitidl beara of railroad COMMIISSIOners fora loan of 
tie eredit anid hoes ot the State of Arkansas, its provided in the 
act aforesaid, ana (ot) the twenty-erehth day ot April ISa, the sila 
board ot rillroae COMIMLISSTIONLA rs took tt} the application ot said 
Litthe Rock and Fort Stith Railroad Company, and awarded the 
aid in said aet mentioned aid described, to said railroad company, 
for a distance of one hundred and fifty miles, and at the rate of ten 
thousand dollars per mile, and on said twenty-eighth day of April, 
ISGO, made and caused the following communication to be directed 
and delivered to Charles G. Scott, the president of said Litthe Roek 
and Fort Smith Ratlroad Company, to wit: 


: AND FORT SMITH RAILWAY ET AL. 
t . : ' 
j “Orpicke or THE Boarp or RAILROAD COMMISSIONERS 
OF THE STATE OF ARKANSAS, 
Lirrhe Rock, ARK., April 28, 1869. 
“(Cnarrtes G. Scorr. President Littl Rock and Fort Smith Railroad 
: Company. 
“Sin: Laving considered the application of the Little Roek 
t) ma bor Sraith Railroad Company, made through you, its 


president, lor a loan of the State credit, in pursuance of an 
act, entitled “An act to aid in the construction of railroads,’ ap- 
proved Judy 21,1868, and said act having been submitted to and rati- 
fied Dy the people at aa general { I ction. hela November Ds IS6S, in 
aecordanece with section t), article . «i oft the constitution of the State, 
ane berg satisfied that the construction of said line of railroad 
Will be of pubhe benefit. the application of said company for a loan 
of the State credit to the amount of ten thousand dollars per mile, 
for a distance of one hundred and fifty miles, is hereby approved, 
ana said lon of the State credit I~ pledged and eranted lo said 
railroad company, and said company shall be entitled and have a 
right toask tor and receive the bonds of the State hereinbefore de- 
clared pledged and granted upon complying with and fulfilling the 
terhiis and conditions ot the above “hated act, 

(Sienied) “POWELL CLAYTON, Governor, 

‘ROBERT J. T. WHITE, 
* Necrelaru of Ntate of Arkansas, 
“BENJAMIN TITOMAS, 
Commissioner of Public Works, 
Board RR. Com'rs. 


* | cortifv that the foregoing is a true record of the action of the 
hoard of railroad comuntssioners of Arkansas. 
[SEAL | (Signed) “BENSAMIN TILOMAS, 


‘ Necretary of Board. 
“Office of Fublre Works, Litthe Rock, Ark.. April 29 TS69” 


Phat thie Littl liock nied ort Sroith Railroad Company iat 
the tithes itlore stile Wits a duly anid legally Incorporated rail- 

ri road company under the laws of the State of Arkansas, au- 
theorized to build and construct, tiaintain, own, and operate 

i line of rillroud from Juittle a k, In the COUnLY of Pulaski, in 
said State, to Fort Snmitth. om the COUnLY of Sebastian. mn std State, 
aot) the line haw bielel anie operated by thie Little Rock ana ort 
Stoiith railway, one of the cle fenelants brerenn. That afterward, and 
thpron the prood re puired bere rade ly <ul railroad COMPANY and 
It Dik rs to the (rovernor of <ale tute, sinned tiled 11) the oflice of 
seurr'e tary of Strate. the (rovernor ator sited Issue 7 anid delivered, and 
caused to be Issued nied delivered, on thre aware of the loan of the 
eredit of sate Stute, to the president of the Little Rock and kort 
Smith Railroad Company, one thousand bonds of one thodsand dol- 
lars each, of the character, kind, and description hereinafter set out 
and desertbed, numbered from one to one thousand. inelusive, all 
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of which said bonds. so issued as aforesaid, save as to number and 
date, are as follows, to wit: 


i No. —— No. 
“$1,000. United States of America. $1,000. 


“Tt is hereby certified that the State of Arkansas is indebted unto 
the Little Rock and Fort Smith Railroad Company, or bearer, in 
the sum of one thousand dollars, lawful money of the United States 
of America, redeemable at the city of New York thirty vears from 
the date hereof, with interest at the rate of seven per cent. per an- 
num, pavable semi-annually, in the city of New York, on the first 

day of April and October in each vear, on the presentation 
S of the proper COUpPOTs hereto annexed, The faith and credit 

of the State are li reby solemnly anid Irrevoenbly pledged for 
the pauvirent of the Interest nad redemption of the principal of this 
bond. Issued in pursuance of an act of the General Assembly of 
the State of Arkansas, approved July 21, 1868, entitled “An act to 
aid in the construction of railroads,” the said act having been sub- 
mitted to and duly ratified ly the people of the State. at the general 
election, held November 5, 1S6s, 

“Tn withess whereof, the Governor of the State has signed this 
bond, the State treasurer has countersigned the same, and the seal 
of the State las been aflixed at. the CILY of Little Rock, Arkansas, 
this first day of April, LS70. 

[SEAL | “POWELL CLAYTON, Governor. 
“Sd. be Oe 
Neer fary ot Ntate. 
“HENRY PAGE, Treasurer. 
‘3. 2 BERRY, Auditor” 


Mach of said bonds at the time of their issue had sixty interest 
COUPOTs thereto attached, numbered from one to sixty, inclusive 
and with the exception of the timeot parvdnent anid number thereon, 
are as follows, to wit: 


“gQor ' av 
§350.00, 855.00. 


“The treasurer of the State of Arkansas will pav to bearer thirty- 
five dollars, In the CHL of New York, on the first dav of October, 
ISTO, being semi-annual interest due on bond No. 

‘Lk & F.8. BR. R. 

“J. R. BERRY, Auditor.” 


q Your orator states that under the seventh seetion of said 

aet itis declared that the Legislature shall from time to time 
Impose upon each railroad company to which bonds shall have been. 
issued a tax equal to the amount of the annual interest upon such 
bonds then outstanding ne unpatd, and atter the expiration of tive 
years from the completion of said road the Legislature shall Impose 
an additional special tux of two and one-half per eent. per annum 
Upon the whole amount of State aid granted to such company, and 


ar 


sei acd ile 


Gite a 
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that the taxation in said section mentioned should continue until 
the amount of bonds issued to such company, with the interest 
thereon, shall have been paid by said company, in which case the 
said railroad shall be entitled to a discharge from all claims or liens 
on the paar of the State. 

Your erator states that the Little Rock and Fort Smith Railroad 
Company has not discharged said lien by sa.d aet provided, nor has 
it been dise harged by anv one else for or on its behalf. 

That it was further provided by theeighth section of said act that, 
In ease said company shall fail to pay the taxes imposed by the 
seventh section of said act at the time the same becomes due, and 
for sixty davs thereafter, it shall be the duty of the treasurer of State 
by a writ of sequestration to seize and take possession of the Income 
and revenues of said company until the amount of said defaults 
shall be fully paid up and satistied, with costs of sequestration, after 
Which said treasurer shall release the further revenues of said com- 

pany to its proper officers. 
10 That before the award of the credit of the State, and at the 

first assembling of the Legislature after the election at which 
the act of July 21, IS68, was voted upon and ratified by the people of 
said State, at the election held on the third of November, 1868, and 
before the issue of any honds thereunder to said railroad company, 
the General Assembly of the State of Arkansas passed an act, the 
purpose and object of which was more specifically te provide for’ 
the prompt payment of the interest upon the bonds which it might 
thereatter issue to railroad companies, which said last-mentioned act 
is entitled “An act to provide for paving the interest on the bonds 
issued to aid in the construction of railroads,” which aet was ap- 
proved by the Governor April 10, 1860, 

Phat it is provided by the act of April 10, 1869, aforesaid, that the 
auditor shall, on or before the first of June in each vear, certify to 
the treasurer of the State the amount of bonds issued to each rail- 
road company, the amount of the semi-annual interest that will ae- 
crue thereon—that is to sav, the amount of interest the State will 
have to pay on the first day of October of that vear——on the bonds 
issued to each of said railroad companies, and the amount of tax re- 
quired from each of said railroad companies to pay the same, which 
tax shall be deemed due and pavable on the thirtieth day of June 
of that vear. That the auditor should in like manner, on of before 
the first of December in each vear, certify to the treasurer of State 

the amount of the semi-annual interest that will accrue 
1] thercon—that is to say, the amount of imterest the State will 

have to pay on the first dav of April in the ensuing vear on 
the bonds issued to cach of said railroad companies, and the amount 
of tax required from each of said railroad companies to pay the 
same, and which tax shall be deemed due and pavable on the thirty- 
first day of December of that vear. That the treasurer, upon the 
receipt of the auditors certificate, shall cause notice to be served 
upon each railroad company on or before the twentieth dav of June 
and December in each vear, specifving the amount of tax to be paid, 
which amount shall be the interest on said bonds for said period, 
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and demanding the payment of the same into the treasury On the 
thirtieth day of June an the thirty-first dav of December, respect- 
ively, in compliance with the provisions of saidact of July 21, 156s, 
aforesaid, and of said act of April 10, 186%: that if,at the expiration 
of sixty days after said tax shall become due and pavable, said rail- 
road company shall fail to make full payment of said tax, it shall 
be the duty of said treasurer, through the attorney general, to make 
and file a petition in the Pulaski chancery court, setting forth the 
amount due, and the fact of sald default, praving the issue of the 
writ of sequestration contemplated ino said act of July 21, 16S, 
aforesaid, and the epporntmvent of a orecerver, to receive the rev- 
enue and income of said COTMP ANY for the Purpose -pocitied nn 
the act of July 21, ISGS, afore said, threat LL pron the issue of 
sald writ the receiver therein named shall take pOssesslOn of 
all the income and revenues of said defaulting COMPANY, with 
authority to demand and recerve all on OhevVs coming to the same 

from the operation of said road. of such defaulting company ; 
lv threat all oflicers of such COmpaliles ils Phen have le faulted, 

shall pay all monevs which they may have, or come Into 
the posession of ly Wav ob revenue or Income, or from operating 
sald railroad, over to said: receiver: that said officers shall also sub- 
mit all Hecessary hooks, pREPCEs, sinicd aecounhts to ~stel recelver for 
examination, and all moneys received by him, after paving proper 
operating expenses, shall be applied to the payviient and discharge 
of the tax due and unpaid, and that such receivership shall con- 
tinue untit all amounts in default by steel company shall be pard, 
with reasonable cost of sequestration, to be taxed and certified, and 
that when such pavinents have been made, said receiver shall be 
discharged and withdrawn from the management of the affairs of 
such COMPANY, Your orator subniits that the acts aforesaid, to wit, 
that of July 21, IS6S. and April Lo, 1s60) constituted the law of the 
contract In relation to said) bonds, and the said) acts being publie 
acts, and the first-named being recited in the body of said bonds, 
constitutes and constituted notice to all Persolis dealing with the 
railroad, or railroad Company aforesaid, of the liens cuhied remedies 
thereby created, and constituted hotice ic. subsequent purchasers and 
Incumbrancers of the lien ty sid acts created, 

That all of said bonds herein described.as having been issued by 
the State of Arkansas to the Litthe Rock and Fort Smith Railroad 
Company, were by siti COM any prada to the contractor cinploved 
to build and construct said railroad, and by lim transferred and sold, 

for value, to some Person or persotis Hiknowh te Vour orator, 
le) before maturity of the satd bonds. or the coupons thereto at- 

tached. That from the time of the issue and delivery of sid 
bonds, iis store sata, tw salad COMMA, nie Prony) thiset tithe down lo 
the first dav of October, S72. the Litthe Rock and Fort Smith Rail- 
road Company furnished the Siate of Arkansas with fnads to pay 
the interest upon the bonds issued by the said State to said company 
as the said interest became duc 

Your orator states threat iter thie application oft std railroad Colli- 
pany for the loan of the credit of the State and the bonds afore- 
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said, and after the award thereto, as aforesaid, by the railroad com- 
Niissioners, as aforesaid, to wit, on the twenty-second day of Decem- 
ber, D869, the said railroad COMPANY executed a mortgage, or deed of 
trust, to Henry B. Payne and Samuel T. Dana to secure the pay- 
ment of three million‘tive hundred thousand dollars, evidenced by 
bonds of said railroad CO pan, Upon the said railroad and all its 
property nied UpPpuUurcenances, 

‘That said Moreage, or deed of trust, Was not filed for record, or 
recorded in the county of Pulaski, in the recorder’s office thereof, 
until February 12. ISTO, and was not filed for record, as your orator 
is Informed and believes, and so charges the truth to be,in the other 
counties along the line of said ratlroad,and into and through which 
the same is constructed, nor recorded therein until after the twelfth 
dav of February aforesaid. > 

That said railroad company made default and failed to pay the 

Interest COUpOolis attached to the said bonds issued under said 
14 mortgage or deed of trust, which had a clause therein declar- 

Ing that a default in the payment of the interest on said 
bonds. as it became due and payable, should work the maturity of 
the principal of sad bones, 

That on the twelftii dav of May, IS74, a suit was instituted in 
this honorable court, on the equity side thereof, the number thereof 
being 13s. and the stvle thereof, after various amendments thereto, 
us follows, to wit: 


“Cartes W. TLUNtinaron anp Samvuen T. Dana, Trustees, ete, 
against 

Livrie Rock anp Forr Siro Raitroap Company, Raitway 
Supplies Manufesturing Company, Andre WwW 1}. Battelle, Jolin (y. 
Battelle, Jolin. Clendening, Benton J. Brown, Thotmas.C. Peek, 
Harvey Lewis, Augustus Th. Garland, John TH. Haney, John G, 
Steacy, William B. Gibson, Henry Kyler, Uriah M. Rose, J. D. 
Plass, Robert O. Brauee. Lucius B. Nash. ana John P. Yorston for 
the foreclosure of sated hiortvage, and the equity of redemption 
anid the stile of site ratlroaed, it~ pres} f rty and franchises, ils de- 
sertbed and embraced in said hortgayve or deed of trust.” 


That among other allegations made in said bill by the said trus- 
tees Is the following, to wit: 

“sixth. And vour orator further complaining, says: That prior 
to the execution and delivery of the aforesaid deed of mortgage to 
the sated Lleners \. Pas ne and Samuel TL Dana (who had resigned 
their trust, and to which the sard TDantington and one Gookin had 

succeeded), the said) Little Rock and Fort Smith Railroad 
ls) Company, being desirous of availing itself of the provisions 

of the act of the General Assembly of the State of Arkansas, 
approved July 21, 16s, and entitled “An act to aid in the construe- 
tion of railroads, and receiving the State aid therein provided for, 
having first complied with all the termes and conditions preseribed 
ly site act, In due form of law, made application to the board of 
riilroad commissioners of said State of Arkansas for a loan of the 
credit of said State. in conformity with the provisions of said ‘act, 
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and thereupon such proceedings were had as required by said act; 
and thereafter, to wit, on the twentv-cighth ot April, SGD, said 
board of railroad commissioners approved and granted said apph- 
cation, and then and thereafter the said Litthe Reek and Fort Smith 
Railroad Company became entitled te and had the right Upon com- 
plying with the terms and conditions of said act to ask for, demand, 
and receive the bonds of the State of Arkansas, in the sum of one 
thousand dollars each, pavable in thirty vears from: the date thereof, 
With coupons thereto attached for the payment of Interest on the 
same, In the city of New York, semi-annually, at seven per cent. per 
annum to the amount, in the aggregate, of ten thousand dollars in 
bonds for each mile of said railroad; and then and thereafter the 
said Little Rock and Fort Smith Railroad Company, as vour orator 
is informed and believes, from time to time received from the gov- 
ernor of said State of Arkansas, for the time being, the bonds of the 
State, issued under said act, to the amount in the aggregate of one 
million dollars of said bonds, the same being the amount of bonds 

to which said company was entitled under the provisions of 
16 said act for or upon one hundred miles of its said railroad, 

for which said bonds the president of said company, from 
time to time, duly filed his official receipts, together with affidavits 
of himself and four directors, as required by the brovisions of said 
act; but your orator avers that none of said bonds were issued to 
said compauy until long after the execution and delivery of the 
aforesaid mortgage to Payne and Dana.” 

That by- the seventh paragraph of said bill it was, and is, further 
averred, atter reciting the act of April 10, 1869, hereinbefore re- 
ferred to, and the various provisions thereof, as follows, to wit: 

“Seventh. And your orator is informed and believes that said 
Little Rock and Fort Smith Railroad Company, after having been 
duly notified by the treasurer of said State of Arkansas, as required by 
law, hereinbefore specitically set forth, has fatled to pay the tax or 
interest upon the bonds issued to said company by said State, as 
aforesaid, due and payable as follows, viz. : 

“The coupons due and payable October 1, 1570. 

“The coupons due and pavable April 1, US71. 

“The coupons due and payable October 1, IS71. 

“The coupons due and payable April 1, 1872. 

“The coupons due and payable October 1, 1872. 

“The coupons due and pavable April 1, 1873. 

7 The COUPOTs due and pavable October l, IS75. 

The coupons due and payable April 1, 1874. 
“And that said treasurer has filed his petition as required 
17 by law, in the Pulaski chancery court, setting forth the 
amount due from said company, and the fact of said default, 
and praying for issue of the writ of sequestration, and the appoint- 
ment of a receiver to receive the revenue and income of said com- 
pany in his behalf, and in compliance with the provisions of said 
act of April 10, 1869, hereinbefore more particularly set forth, 
which said writ of sequestration issued upon filing the petition for 
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same, and one 8S. B. Beaumont, now of Little Rock, aforesaid, is now 
acting as receiver aforesaid.” 

That on the twenty-sixth dav of May, IS74, the said complain- 
ants, Huntington and Gookin (who had succeeded to the trust of 
Samuel FL Dana) asked and obtained leave to amend the seventh 
paragraph ot said original bill by adding at the end and close there- 
of the following : 

“That the honoroble chancellor of the said Pulaski chancery 
court, on the twenty-first dav of May, IS74, ordered and decreed 
that the supplementary petition under which said 8. B. Beaumont 
Was appointed as aforesaid be dismissed for want of equity, and that 
the order appointing said Beaumont such receiver be revoked and 
set aside; all of which will more fully appear, and at large, by ref- 
erence toa certified Copy of said decree lo be in court produced.” 


Your orator is informed and believes, and so charges the truth to 
be, that a certified copy of said decree of said Pulaski chancery court, 
as stated and described in said amendment to paragraph seven, 

Was hever produced in this honorable court. 
1S And your orator is informed and believes, and so charges 

the truth to be, that the Pulaski chancery court did not, on 
the twenty-first day of May, 1874, or at any other time, make an 
order or decree declaring there was no equity in the proceedings In- 
stituted in said chancery court, at the instance of the treasurer of 
State, against the Litthe Rock and Fort Smith Railroad Company, 
under the act of April 10, 1860, aforesaid, and revoking the appoint- 
ment of said Beaumont as receiver, or setting the same aside; that 
said allegation was, and is untrue, and was falsely and fraudulently 
pleaded, as a matter of fact, when the same was not true, for the pur- 
pose of showing to this court that the Pulaski chancery court, which 
said original bill upen its face showed was in charge of said railroad, 
its property and income and revenue, with its receiver, had released 
the same by dismissing the proceedings for want of equity, and re- 
voking and annulling the same, and revoking the appointment 
thereot, and thus atlirmatively pave the way to the appointment of a 
receiver by this honorable court, as prayed in the bill of complaint 
of said Huntington and Gookin. 

Your orator states that the General Assembly of the State of Arkan- 
sas, not being mindful of the interests of yourorator,and other holders 
of the bonds issued by said State to the Litthe Rock and Fort Smith 
Railroad Company, but with the intent to violate “the faith and 
credit of the State of Arkansas,” which was “ irrevocably pledged ” 

by the first section of the act of July 21, 1565, aforesaid, and 
1‘) to delay and embarrass vour orator, and all other holders of 

the bonds issued by said State to said railroad company, in 
the collection of interest due on said State aid bonds, did, on the 
twenty-ninth day of May, 1874, enact as follows, to wit: 


“Srerion 1. That an act entitled ‘An act to provide for paying the 
interest of bonds issued to aid in the construction of railroads,’ ap- 
proved April 10, 1869, be, and the same is liereby, repealed.” 
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That since the puissage of said act the State of Arkansas, its offi- 
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of the interest on the bonds issued by the State of Arkansas to thie 
Little Roek and Fort Sniith Railroad Conmipan Phrat the receivers 
from time to time appolnted under the act of of April Pa, sen) and 
Hurl 21 ISOS, hive ated. Pes ." i, rethhieVecdt Tram the State. an Chae 
Siiiel ¢ lite ry eaourt das bee i \ ‘i t! =~ CT cel “or Thicil 
how there Is ne receiver In eX iste - te the Little Rock and Fort 
Sith Railroad Conupany, Quder the appointment of said chancellor 


\ our orator states that the toraver of sata OFE Of 4 OD pitt. afere- 
ssid. in relation to the bods sted bv the Stale of Arkatisas to thre 
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That the rathroa lot the Little Rock and ort Sriaith Latlroud 
Compu be sold, foretiier With ali ats franchise By CQ Il} riechits, itp) 
purtenanees, and property, mentioned, or described in the aforesaid 

horteagve, or deed of trust, ¢ vecuted to thre ~ittd Llenry W. 
2) Psi he, a ret LP. Daa. as aforesaid, =ubtect to the lien 
of the Sta Arkan- if vour honor shall tind and decree 
that any Hen ¢ aaa 1 aver a. sald State, prior to the lien created 


by Seiid deed ot Morleraee. 
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the holders of coupons attached thereto, Were represented mn, or 
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hereof, marked EN! joe 
That on the sixth dav ot November, IS7 4. the said cause, No. 13s, 
aforesaid, came on to be heard on the original and amended bills. 
and exhibits thereto, and woon the answer of Jolin PL Hanev and 
Henry Kyles, and exhibits thereto, and replications, and upon the 
bill taken as contessed as a nst ali the other defendants in the 
CHUSLe, diidd it Was decreed, aie othe) Ctidbdioes, thrat thie Whiole adhwoudlil 
of bonds Issued under siid mortgage. with the interest thereon. were 
due: that unless the said defendants. or some of them. shal] 
*>] PREV. OP Ciuuse lo Lv pavicl, as thie ~tid DA itis, on or before the 
tenth dav of December, INSTA. the sum of S3.500.000 as prin- 
cipal, love ther with i] in | thereon. With the 
rele shiall be ‘foreclosed. “hid the equity 
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forth be barred from all equity of redemption under said mortgage, 
and that in default of 
in the bill hee Al 
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preavdiie lil the mortgaged }) re Hiises hie ntioned 
bot which will more fully appear by reference 
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toa copy of said decree, hereto attached and made a part hereof, 
marked Exhibit "AL 
Phat none of suid) defendants paid the amount of said decree 


e} . . Pe ‘ ] ] . +i ‘ ° : > bd 
Withiih thr hie’ tTherem dimited. and an thre tenth dav ol December, 
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INST 1. the mortenged property aforesaid was sold br a master com- 
tiissiener appointed by this court, for 850.000) to George O. Shattuck, 
. . . * , . " ’ ; , } 
lhrancis ME Weld. and GQeor@we Ripley. who beeame the purehasers 
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Thereor al Siilel soba ror ThietseiVes alld aSssocles, and other 
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porleders sud mortenwe bonds, under a scheme which seems to 
ve hiad thecsanetion of this honorable court. All of whieh will 


rnere fully appear by reference to Exhibit “A.” aforesaid, and to 
Exhibit’ BO hereto attached, and praved to be taken as a part hereof. 
That afterwards, to wit, on the nineteenth dav of December, 1874, 
the said (reorge ©) Shattuck, Francis \l Weld, and George Rip- 
lev, the purreliss rsof the prbary ne riv, is atoresad, under said decree 
nid il sit ale, ane thre scheme Which Wis yy sald decree to be de- 
vised, Up preare d In) this honorable COUTT, ane caused it to he entered 
of record that it was their intention, immediately upon the 

22 confirmation by this court of the aforesaid sale, to organize a 
corporation unieder ah act of the (a neral Assembly of the State 

of Arkansas, approved December 9, IS74, entitled “An act supple- 
bile Hiary lero gikh act entitler An act to porer\ lle for a eoneral svstem 
of railroads, approved July 25, Ds68°° that thev had organized a 
corporation thereunder, and requested that an order be made direct- 
lhothe said master to convey to s:id corporation, the name of which 
suid corporation is the Litthe Rock and Fort Smith Railway, and its 
SLCCUSSOy's ane ASSIODS, foreve ae rielit, title , ane Interest which 
they, the said Shattuck, Weld. and Raiplev. or either of them, ae- 
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rie«d. same the sata) master directs | to convey te sald new corpora- 
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mnortenge and decree: but that as a part consideration of such con- 
vevanee that said corporation should compromise or pay such claims 
vainst the Litth: Reek and Fort Smith Railread Company as ¢. 
W. Huntington, George Ripley. and Tlenry ©. Whitney may within 
one ver drom the date hereof approve, and upen such terms and in 
-uch manner as they may preseribe. ALL of which will more fully 
appear by referones ‘to said Exhibit * BO hereinbefore referred to. 


You } fitloter stutes thist the actot ‘ay cenrber @, IN7 L, cloes 

” het in anv manner undertake to relieve the property pur- 
chas: (f at any of the sii le = rrpenitienry df ith cle <eribed in) the <ated 

aet from previous equities, debts. liens, or iIncumbrances : but only 
entitles such purchasers as are therein named to become entitled to 
ania vested \\ th = al] the corporate rivlits, Lib rties, privileges, i 
mitunittes, powers, and franchises of the railroad <0 sold, as fully as 
the “alice Were hele, eNe reised., ane enjoved ly such corporation Lye 
lore such salet” 
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| Your orator states that the said Shattuek, Weld, and Ripley were 
| not purchasers of said railroad and its properties in their own right 
or for themselves, but as the agents and representatives of the de- 
fendant herein, the Litthe Rock and Fort Smith Railway, a corpora- 
tion which, under the scheme, was to be formed, and was, as appears 
from Exhibit * BQ” subsequently formed in accordance with said 
scheme. That the basis and plan of payment for sald railroad and 


this court subsequently conveyed to the defendant railway, was as 
follows, to wit: 


The price at which said railroad and its property was 


EES ST eae SON came Meee 
Cost and expenses of sult ..---. pe ea 23,000 
Leaving the amount to be distributed —- nanan fare 
There were 3.500 bonds of S100 cach : mas -_§3.500.000 
9 “ Drive COUpoOns of S55 each eros ee pass HOP SUD 

™ ” MO) coupons na ea : 12? 500 


Making total amount of bonds and coupons $4,525,595 


4 (Spon this basis each bond was worth —.. > ee SO. 1900S 
25,097 coupons Were Worth s——- ..-.-- ete ASS7T 
And 3,500 coupons were worth —- Lbo] 


Under the deer e the bonds secured Dy the morteage Were recely- 
able an pavinrent of the amount bid) at) said sale, as will more fully 
appear by referenee to the exhibit here tbefore referred to, | 

The Little Rock ane leort Sith Railway, one of the defendants 
herein, in pavinent of the pureliase Thahey of sila railrosael nia Its 
properties, tiled with the hiaister bonds suied COUPOTLS of the Little 


, Rock and Fort Smith Railroad Company as follows, to wit: 
S.00S bonds, STOO each, worth. at S6O.100S8 —SPLOOG OOS 4 
23 OBO COUPOns, Soo each, worth. at LS.04 Pood SOLOS 
OOS COUPONs, S30 each, worth. at bol SGT OOS 


Making the amount paid) by railway in bonds and 


cOuUpols Ee AN | SPOMOL YS.ST 
The total amount) payable in bonds and coupons 
OOS ...«< ae S27 O00) OO 
Deduct amount paid by defendant railway in bonds 
anid COUPOTIS | sore Oy | ty] 
Leaving the sum of | S1.008 06 


to be distributed dhbohy the holders of bonds anid COUp Ons Who clic] 
hot partielprte i the scheme ane recelve an Interest in the COrpo- 
ration railway, one of the defendants herein, all ef whieh will 


its properties, so sold and purchased as aforesaid, and by order of 
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more fully appear by reference to the master’s report on file in the 
cause No. 158, to which reference is made. 
y 25 Your orator submits that the manner and mode of pav- 
ment resorted to, as well as the acts and conduct of said pur- 
chasers, show that the defendant railway is but the representative 
and creature of the wrecking bondholders who participated in the 
scheme of purchase of the railroad and property of the Little Rock 
and ort Smith Railroad Company: that they parted with nothing 
of value or security in making such purchase, and that it, the Little 
Rock and Fort Sinith Railway, nor any of the persons in said scheme, 
surrendered or parted with anything of value on the faith of such 
purchase, 

Your orator states that, in hot haste, the defendant railway, on 
the nineteenth day of December, IS74, it being the same day on 
which the purchasers of said railroad appeared in this honorable 
court, and asked that the property purchased by them, at the sale 
aforesatad, under the decree aforesaid, should be conveyed to the 
Little Rock and Fort Smith Railway aforesaid, the said Little Roek 
and Fort Smith Railway conveved the railroad, its property, and 
franchises, to C. W. Huntington, one of the complainants in cause 
No. 13S, aforesaid, and George Ripley, who, with said Huntington, 
were two members of a commission or board, appointed by this 
court, and charged with the auditing and payment of certain debts 
of the Litthe Rock and Fort Smith Railroad Company, in trust, to 
secure the payment of 83,000,000, which was to be evidenced by the 
bonds of said railway. That among other recitals in said deed of 

trust are the following, to wit: 


2) He And whereas the “aid Little Rock and ort Smith Railroad 

Company did heretofore execute two distinet and iIndepend- 
ent mortgages or deeds of trust: One mortgage to Henry W. Payne 
and Samuel T. Dana, trustees, dated December 22,1869, upon its 
franchises and Property, in sztid mortyage described, to secure gold 
bonds of said compahy to be issued thercunder tothe amount in the 
averegate of S5500,000, * * * Both of which said mortgages 
have been foreclosed, and the said land grant, railroad, franchises, 
nied Property desertbed in each of sata hortyages have been sold, 
on the tenth of December, 1S74. under aid by virtue of a decree of 
the cireuit court of the United States for the eastern district of Ark- 
ansas, and the purchasers thereof have become and organized a cor- 
poration under ah act of the (aeneral Assembly of the State of A rk- 
ansas, approved Decomber 9 IST4, entitled * An act supplementary 
toan act entitled an act to pray ide fora veneral system of railroad 
incorporation, approved Jaly 25, 1868, and have adopted the corpo- 
rate name of the Little Rock and Fort Smith Railway, and that the 
Little Rock and ort Smith Railway have acquired and become 
vested with all the corporate rights, liberties, privileges, immunities, 
powers, and franchises of and concerning the said Little Roek and 
Fort Smith Railroad Company” 


That it is further recited in) said convevance or deed of trust to 
said Huntington and Ripley, as follows, to wit: 
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“Nn whereas the said Littl Roek and Fort Smith Railway, in 
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theremin. the foreclosure, the decree, and sale subsequently mnade t 
under, and the rights thereby aequired 
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’ ’ ° ‘ " ? , 
deed oof trust to Pluntn mooted Riplew. as aforesaid: and that the 
. »? ; 4} ’ . ; j ‘ . . — o » . ee ‘ ‘ ? 
COTS CHE Ob Tlie pe . ' ‘| ( pide ry Vritlie of stock 
Wil Lleol coi? ‘ ae i SiMe 48482 Prantl late - Te- 
] ‘ L* os , 
quired bY Section S \; e NTT of f stittition of sae State 
| i ’ ' . salar ’ ‘| ' } 2 e ’ ] ] . . 
tikici Vo PP abba Ly tore) ae Wii “liek Thhortievaewe or deca of Trust 
3 te ee eT _ ’ :, Te 
UV tee? Veailed Tk COuIive bb te Lieh PULTE Wal ried Jessops holding 
, . | | , . . : 
: 1 ; ‘+ 7 ‘ " 
bones Inst] dA theren meer. that ds aevallis thas holders of bonds «of the 
State of Arkansas. om 1 Whiothh Vour orator is on [=~] | hy lt te 
a ttl 1» ] — ’ ‘ » | |» “i ] : 
the Little Roek and Fort Sn with i Company, under the act 


’ 
‘ 
of July 21, PSGs, thy “ildade - lutely null stud Voted as toy then, 
’ 


asa convevahee or Ticumbrance, Which dn anv wav retards or im- 
patres ther right) to sequestrate the income and revenues of that 
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Wibl ho Wrs itis peParpret t\ and rah mia ail Chae Lattle Ravn k ana Fort 
St >. ‘ pamvy and now held and operated by the Little 
i; Lk saad Fort Smith railway { the defendants Ie rein, 

at Y onreraterst that betere the saleatoresiid of the nulpoad 
fomosatdlasatonosatd. the Lattle Rock and Fort Smith Railroad 
Company bela tts sata ratipeid and property, desertbed in said moert- 
way Psa ane Dana. subject to the len for the taxes Imposed 
July 21. PSs. and the remedy therein provided 

: uithe turther remedy provided by the 
set ok Ape Lo) TNOS) atoresatd, for the paviaent of the mterest on 
the bored. tsstied te satd ratroad company, bv the State of Arkan- 


, , 


siis, Ullheder thre acts aiore ssiled. 3 rel Cracked Cea detendalt herein. the 
bait 7 it kK sinned kort Sinith Railwa COnmlPRULLY, recelved ane now 
holds the railroad and property of the satd railroad company, sub- 
jeet to thie perry Isionis of the ucts alore sited, iim We 1] iis the revenue 
and income thereof, or so much thereof as will pay the interest on 
the bones isstied by the State ot Arkansas to satd railroad COMPANY, 
is site suid, 

That soon after the purchase under said foreclosure sale, and after 
the orgvahization oft thr defendant railway, the cle fendant railway 
Went into } Cisse ssiono. the railroad atoresaid, its property, privileges, 
ane traneliises seo soll iis aforesaid, abel las continued theretn down 
to the mstitution of this suit, and are now in the possession thereof, 
aud diave sinee then resotved, and are new receiving, the Income 
ane revenue of the railroad and property of that, which, at the 
tine of the loan of the credit of the State bv the Board of Railroad 
| ~us gteresaid, was the pray rt of the Little Rock and 
, rectal Comipay, 

Your orator states thist ~1Nee the re pr al oft the act of April 
| ly neral Assemby of the State of Arkansas, 
by the actof Mav 2 IST4 the State of Arkansas, and its 
officers, neglect and refuse. and have neglected and refused, to take 
the pavient and collection of the tax 

Ips yy thi set of July 21, 1508, storesatd, to pay the sem 
annual intereston the bonds issued by it to the Little Rock and 
Port Smith Railroad Company, and by reason of such neglect the 
detendant railwav is daily receiving the income and revenues from 
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the operating of sald railroad, and are appropriating and have ap 
Prreperhiaite the satd teome and revert te its, the said railways, 
own use. and ne portion thereof to the payment of the past due in- 
terest on the bonds issued by the State of Arkansas to said railroad 
COTMP MANY, lt) thi erent Wrohyg, datiage, ryury., nie dhhovance of the 


plaintiit and the holders of said bonds and interest coupons, issued 
by the State of Arkansas to the Litthe Rock and Fort Smith Rail- 
renaie Company, tis ator suited, 

You Orator states that hi I~ the owner anid holder for value, 
betore maturitvvof the tollowing described coupons attached to the 
bonds issued by the State of Arkansas to the Little Rock and Fort 


Snuaith Railroad Company, all of whieh are now due and pavable, 


to wit: 


ee 
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No. of bond. No. of conpons of S85 each, Amount, 
li— 2t 12....198—from No. 6 to 23, inclusive... S6.050 
— Sa 1S—trom No. 6 to Ze meclusive...... HoO0 
on Tite FS 54i—from No. 6 to 23, inclusive...... 1,880 
l4—o14 to 527 252—from No. 6 to 23, inelusive..---. 38,720 
=, TT -__ BRefrom Na, 6 te T. mcrtve....««« HOO 
1?2—S6Y to SSO 4 No. 6 to 25. Inclusive. anaes 7.420 
ee. | ..-. 18—from No. 6 to 23, inclusive.....-. G50) 
oi to SIG...  S6.—from No. 6 to 23. mCIUeIVe.. oa 1.2oo 
3 

10O— 91 to 100 [S0—from No. 6 to 25, Inclusive. ..- 2. 6,500 
10O— 7! to SS ISd—from No. 6 to 235, inclusive... O00) 
11905 to OOS 72—from No. 6 to 23, inelusive. ....-.- 2 O20 
H— 7h to Ge 162—from No. 6 to 23. inelusive ...-- oi 
91S to TSS l62v—trom No. 6 te 23, inelusive..---. = 5,670 
s—oll to ols . d4—from No. 6 to 23, inclusive...... 1,890 
Lathe,  - Fiennes Noe @ to 9S tenets Oo0) 
1—200. _. IS—from No. 6 to 23, inclusive one O50) 
Ds LO Dede s—trom No. 6 to 23. inclusive a toe 
Y— yo to oh ri—from No. oto 23, inelusive ._- 1.200 
a, ’ _.. JS—from No. 6 to 25, inclusive. --- O50) 
_ | 4 oo IS—trom No. 6 to 23, inclusive. 7 -- Ho) 
5—SOV to SOG —trom No. 6 to 25, inclusive ...-- LOO 
(6—374 to OSZ_.-- 10S—trom No. 6 to 23. inclusive... -- at 
(—0Y to OOF los—from No. 6 to 23. inclusive. .__.- >a 
J—itee IS—trom No. 6 to 23, inciusive.—_——- (y50) 
I—, (0) _. 18—from No. 6 to 23, inclusive. —o-—- io) 
10—S36 to S4o._-_1S0—from No. 6 to 23, inclusive... --. | 6.500 
127 2 25 SSO.0OL0 


That the Litthe Rock and Port Smith Railroad Company is hope- 
lesslv insolvent, and by the sale of its railroad and property, as 
aforesaid, left entirely and absolutely without property of any kind, 
value, character, or description from which income or rvenue might 
or could Lye derived, 

That the wreekers of the Little Rock and Fort Smith Railroad 
Company, after taking and selling the entire railroad and = property 
of the Little Roek and Fort Smith Raulroad Company tor the piti- 
able and insignificent sum of So0.000, and obtainime one million of 
acres of land. granted said) railroad company by the Congress of 

the United States, on the twenty-sixth day of July. IS7s, 
32 under the Ninety-second Rule of the Supreme Court of the 

United States, took a decree. in pre rsormdin, against sald rail- 
road company, in case No. 13S, as aforesaid, for the sum of 84,190,- 
OSS.03, with interest at the rate of six per centum per annum from 
December LO, IST4, which deeree is wholly unsatistied 

That other parties have judgments and decrees against the said 
Litthe Rock and Fort Smith Railroad Company aggregating in 
amount over 81,000,000, and that it has no property out of which 


ee 
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any portion of these judgments and decrees can be made, by pro- 


cess of law or otherwise; that said corporation, the Little Rock and 
Fort Smith Railroad Company, is practically dissolved ; its officers, 
on Whom service could have been made, dead ; its directory a relic 
of by-gone days, and no quorum thereof in existence; its former 
property in the hands or those who are ttempting lo repudiate its 
recognized. just and honest obligations, and who bought the same 
expecting to discharge sala obligations according to the tenor, spirit, 
and effect of the acts of July 21, ISGS, and April 10, 1S6%” aforesaid. 
That the complainants in cause No. 13S aforesaid, and the pur- 
chasers under said decree, were advised of and recognized the fact, 
at the time of said purchase, that the State aid bonds, issued as 
aforesaid, were, or might be, held to be a prior lien to that of the 
mortgage bonds upon which said foreclosure and sale was had, and 
praved the court to deerce thereon : that said purchasers and their 
associates, With a full knowledge of said lien, and the date of the 
accrual thereof for the payment of the said State aid bonds 
30 and interest thereon, under some arrangement, the exact de- 
tails of Which are not fully known to your orator, under an 
agreement and understanding with the president, directors, or offi- 
cers of the defendant railway, created, set apart, or agreed to set 
apart, in the event of purchase by itself or others, a fund for the 
purchase of State aid bonds issued as aforesaid, with a view of de- 
livering the same, when purchased, to the State of Arkansas, and 
thereby discharging all liability on said bonds, and releasing the 
railroad and property <0 sold and purchased as aforesaid from any 
and all liens, claims, or demands for and on account of the bonds 
Issued by the State to said COMMpPany as aforesaid; that the fund 
iforesaid, for the purchase of the bonds as aforesaid, for the purpose 
of surrender iis aforesaid, Was to be, directly or indirectly, furnished 
by the defendant railway, and vour orator is informed and believes, 
und so charges the truth to be, that, in pursuance of the scheme and 
agreement aforesaid, six hundred and forty bonds, of $1,000 each, 
issued by the State of Arkansas as aforesaid, with all the past due 
coupons thereto attached, were purchased and placed in the hands 
of certain persons, to your orator unknown, but well known to the 
officers, agents, and attorneys of the defendant railway, and are now 
held by said persons awaiting the result of this suit, and the hope 
that the State of Arkansas may, at some time In the near future, 
without consideration, pay off and discharge bonds which they, us 
privies in} estate, hieael pledged il railroad, its Income and revenue, to 
liquidate. 
Your orator states that under the acts of July 21,1568, and 
o4 April 10, IS60, aforesaid, under which the bonds of the State 
of Arkansas were issued to the Litthe Rock and Fort Smith 
Railroad Company, it Was not contemplated by said acts, nor the said 
railroad company, nor the said State of Arkansas, that the said State 
of Arkansas shonld become liable thereon; that, as between the 
suid State of Arkansas and the said railroad company, the same 
Were accommodation paper, and, in point of fact and equity, the 
ebligations of said railroad company, without vitality until negoti 
o—lULS 
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ated or put Upon the 
acts of July 21, 186s, and April 10,1569, aforesaid, were printed and 
pub lished ; is public “ucts of the State of Arkansas: that the refer- 
ence the sald bonds so issued by the said State of Arkansas to 
said railroad company, in connection with the subsequent Issuance 
and uttering of the same by said railroad company, Was, in effect, a 
guaranty pron the preunt of sitll railroad COMPANY threat the =a State 
of Arkansas lied full power and authority to Issue = litter the 
sailnie : thicit the only Consids ration Which Wiis rece ved by the Issu- 
ance and utterance of sald bonds } missed to and Was rece ived hy the 
said rathroad compat; thet the only alue whieh said bonds pos- 
sessed arose out of the fact that the “income and revenues ” of the 
said railroad COMMA Were Am dor d for the ultimate r demption of 
the bones issued by f the state to it, setae the remedy by sequestration 
by suid iicts provid f three inh, to ohiforee thie protnypot puavineny of the 
principal and Interest of sata bonds: that the siti railroad COMPANY, 
by putting said State bonds on the market, with the recitals therein 
contummed that they were issued under and “in pursu- 
chic of the ach of thie Gaeneral Assembly of Arkansas, il})- 
proved July 21, PS8e0s, entitled “Amact to aid in the construce- 
tion of railroads, the said act having been submitted to and duly 
ratified hy the people of the State at the venernl election hela No- 
vember 3, TSGS, and thus niduecineg others to treat said bonds as 
valid securities, and issued in pursuance of the act therein recited, 


.*’ 
~~. 
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declaring In this solemm manner that the remedies therein men-* 


tioned « XK istec anid could bye pursed toe ntoree the prompt preVvinre nt 
of the tax therein mentioned for the payment of the interest and the 
prinerpal of cniel (li the beotieds, stops tlie said rallroud COTM PANN, 
as well as all persons cClamming under them, or it, whose claims are 
junior in — of tiie, from denying the validity of the acts afore- 
said or the bonds issted thereunder: that the defendant railway, 
and the satd Pbuntington and Kay) lev, and the said Shattuck, Weld. 
and Ripley, the purchasers of said r iilrowd and its property as afore- 
sald, were well advised of the award of State id eranted to satd 
railroad COMPANY ly the said board of railroad COnLMIIssloners as 
aforesaid, before they, Orany of them, became holes rs of the bonds 
imsued nider the Siital mortgage executed ice thre iid Pavne “ned 
Dana, and of the tux levied by said aet of July 21. 1S6s Sand the 
remedy hy seques stration therem Prove dial fey) the collection of the 
same: and vour orator submits thoeat thevo and eaeh and everv of 
them, are in equity estopped from denving the vali ditv of the said 
act of July 21, PS6S, and the bonds ixstied to ak railroad company 
by the said State of Arkansas: that thev. the holders of the 
issued under the authority 
+t) Dana as atoresaid, and the 


beoreds 
~ thy hiorteave to Pavne and 
L Dsan: wii Payne us trustees, 
acd utesced Ih, Without comp levtait ar Protest, to the appolnt- 

ment of a receiver and seq uestl ition of 
the said railroad company, as is provided by the eighth section of 
the act of July 21, USGS, aforesaid. and thy act of April 10, TS69, 
aforesaid, from the — day of hebruary, ISgo. to the filing of said 


the revenue and income of 


hharket by sid rallroad COMPANY | thisat the 


i, lle ill. 
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bill in said cause No. 158, and are estopped from denying the right 
of Vvour orator to enforce the provisions of said acts. 

Your orator submits that while it may be held that the act of July 
21, IS6S, is not sufficient to sustain the issue of the bonds therein 
described, and that while the same may be held to be unconstitutional, 
that the credit of the State being placed 1 Jeopardy, it Was colnpe- 
tent for and within the powers of the General Assembly of said State 
to provide against any and all emergencies, and to create a means 
for the payment of the bonds, and the interest thereon, which may 
have been Issued to ratlroads: that the said General Assembly ot 
the said State of Arkansis, by the act of April 10), LSGt, aforesaid, 
the I eallty ot Which said act hiss hot been questioned, cid provide 
by law a means to enforce the preaaerri nt of the principal nd interest 
on the bonds issued under the provisions of the act of July 21, LS6S, 
That said act is a separate and independent act, and in no way de- 
pendent on the act of July 21, S68, for its support, the remedy 
therem provided for the peevrrpent of said bonds and interest being 
igainst the railroad companies which received the consideration 

therefor, and in no way fixing a liability on the State. That 
ay) the act of April 10, S60) aforesaid, was and isa publie act, and 
duly enacted by the General Assembly of the State of Arkan- 
Sils, long before the execution of the Mortgage lo said Payne and 

Dana, and as such, irrespective of the act of July 21, 1S€S, consti- 
tuted a public and statutory notice of the matters and things therein 
contained, of the remedy therein provided, to compel the payment 
of the interest on the bonds issued tinder the aet of July 21, 1S6S, 
wforesaid, and that the said railroad, its income and revenues, were 
pledged for the payment of the bonds therein mentioned and de- 
seribed., ane Wiis and Is notice to all persons holding honeds, secured 
by the said mortgage to Payne and Dana, of a prior right, hen, and 
equity to that of persons claiming by, under, or through said mort- 
ule, 

Your orator submits that the attempt made by the General As- 
sembly of the State of Arkansas to «le prive him of the benefit and 
provisions of the act of April 10, 1560. aforesaid, by the passage of 
the act of May 29, IST74. is an attempt to impair the obligation of 
the contract of his said bond, and deprive him of a valuable remedy 
for the enforcement thereof and that the same ds protected hy section 
lO of article Lof the Constitution of the United States, which de- 
clares no State shall pass any law impairing the obligation of con- 
tracts, 

To the end, therefore, that the said defendants may, if they can, 
~how why vour orator should not have the relief hereby and herein 
praved for, vour orator hereby waiving the necessity of the answer 
cob sited defendants being put lider oath, according tw the best and 
Utmost of their several and respective knowledge, remembrance, in- 

formation, and belief, full, trae, direct, and perfect answer make 
aS to all and singular the matters aforesaid paragraph by para- 
graph, and that as fully and particularly as if the same were 
here repeated, and they and every of them distinctly interrogated 
thereto, and pravs this honorable court to appoint a receiver to tuke 
custody and possession of, and by writ of sequestration to seize and 
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take possession of the income and revennesof the railroad and prop- 
erty which the defendant, the Litthe Rock and Fort Smith Railway, 
are noW In possession of, under a decree of foreclosure and sale, made 
by order of this honorable court, of the railroad and property torm- 
erly belonging to the Litthe Rock and Fort Smith Railroad Com- 
PAV, as herembefore set forth snd detailed, and to continue in) pros- 
SESSION of sid conn suid revenue thereot until ~aid recelver shall 
have recerved uhh citmount of come and revenue to pay the Costs 
and eX pelises of sequestration, and an amount of Income and reve- 
nue sufficient to priv the amount of interest COUpPOTS ThOW due and 
pavable Lpron the bonds issued hy the State of Arkansas and deliv- 
ered to the Litthe Rock and Fort Smith Railroad Company as here- 
Inbefore set forth, and which may become due and pavable from 
the date of the filing of this bill, sane during the continuance of the 
recelver ana scq uestration herem praved for, iis evidenced by the 
coupons attached to said bonds and held by vour orator and such 
other parties as may become parties to this suit, and until said 
coupons shall be fully paid to vour orator, and such other persons 
aforesaid ; that the said Litthe Rock and Fort Smith Railway be re- 
strained and enjoined trom selling or disposing of any and 
oy all State aid bonds, which it may be in anyvwise interested 
In, Issued by the State of Arkansas to the Little Rock and 
Fort Smith Ratlroad Company, which it may have purchased with 
Its money, stocks, bonds, or assets, and upon final hearing of this 
CAUSC he directed by the ore rot this honorable court to produce 
the samejand that vour honors will direct and decree that said bonds 
be canceled “nid delivered to the sad State of A rkansas, aus contem- 
plated by the said act of Jniy 21. S68, under which they were 
issued. ‘That an account be had and stated of the revenues and 
income received by the detendant railway since it went into the pos- 
session of the said railroad and property of the Fort Smith and 
Little Rock Railroad Company from ssid date down to the filing of 
this bill, and that the amount when so found be by this honorable 
court directed to ne pate to Vour orator, ana such other persons 
holders of said State aid bonds aforesaid as may become parties to 
this suit, and in default of such pavment by a day to be named by 
this court, that the same may be declared a lien on the railroad and 
property aforesaid and the sillie ordered sole. anid forsuel) otherand 
further relief as to vour honors may seem meet in the premises, and 
equity and ood COnSCLEnce require, Mav it please vour honors to 
grant unto vour orator a Writ of subpcena, to be directed to the said 
Litthe Rock and Fort Smith railwav.and the said C.W. Huntington 
and CGreorge Ripley, trustees as stores, commanding them and 
each ot them, at a certain time, under i certain penalty therem to 
be stated and limited, personally to appear before this honorable 
court and then and there fall, true, and perfect answer make 
40) to all and singular the premises, and further to stand, to per- 
form, and abide such further order, direction. and deeree 
therein as to this honorable court shall seem meet. 
Mat ‘LI RR Ie. for ( complainant, 
JOHN Ro DOS PASSOS, 
Of Counsel for Complainant. 
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John McClure, being sworn, states that he is the attorney of the 
plaintiff in this cause; that the plaintiff is absent from the eastern 
district of Arkansas; that the facts set forth in the complaint herein 
are true so faras stated on personal kKnowledge,and where stated upon 
information and belief he believes the same to be true. 


JOHN McCLURE. 


Subseribed and sworn to before me, this fifteenth day of March, 
ISS2. 


RALPIL L. GOODRICH, Clerk. 


41 exuipitr * A. —November 6, 1S74. 
CHoarkctes W. Tlunrineron and Samuewt H. GookIs, } 
Trustees, a 
me No. 138. 


Lirreeé Rock AND Fort Siri RAtRoAD CoMPANY ef al. | 


And now, on this sixth day of November, A. D. 1874, this cause 
came on to be heard, on the original and amended bills and exhibits 
thereto, and upon the answers of Jolin If. Haney and Henry Kyles, 
and exhibits thereto, and replications, ane upon the bill taken as 
confessed against all the other defendants in the cause, and was 
argued by counsel, and thereupon on consideration thereof it is or- 
dered, adjudged, and decreed as follows, to wit: 

That the mortgage set forth in said billof complaint was regularly 
executed tor the PrP pase of securing the pavinent of three thousand 
five hundred bonds of one thousand dollars each, amounting to 

three millions five hundred thousand dollars, and that the 


42? amount of said bonds has been issued, and with the interest 
thereon, In accordance with the terms thereof. are due and 
unpaid. And it is further ordered, adjudged, and decreed that un- 


less the said defendants, or some of them, shall pay or cautlse to be 
maid to the said plamitiffs on or before the tenth dav of December next, 
the aforesaid sum of three millions five hundred thousand dollars, as 
principal, together with all interest which may be due thereon, with 
the costs of this suit, the said mortgage shall be foreclosed, and that 
the said defendants and each of them shall henceforth forever be 
barred from all equity of redemption under the said mortgage, and 
that all and singular the mortgaged premises mentioned in the said 
bill, and the exhibits thereto annexed, to wit: All and singular the 
railroad of the shid. the Little Rock and Fort Smith Railroad Com- 
pany, or which the said company is by law authorized, to construct 
from the city of Little Rock, in the county of Pulaski, and State of 
Arkansas, to the city of Fort Smith, in the county of Sebastian and 
State aforesaid, near the western boundary line of said State of 
Arkansas, ineluding all the railways, branches, ways, rights of way, 
all tracks, bridges, culverts, viaducts, fences, depots, station houses, 
engine houses, car houses, freight houses, wood houses, water stations, 
machine shops, and all other buildings and. structures, with the 
lands appurtenant to the same: and all locomotives, tenders, cars, 
and other rolling stock or equipment, and all machinery, tools, im- 
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which said corporation shall own, hold, and manage the property 
conveyed under the aforesaid sale, as well as the lands and property 
conveyed, or to be conveyed under the sale held by virtue of the 
decree rendered on the sixth day of November last past, In the suit 
of Charles W. Huntington, Samuel HL. Gookin, trustees, et a/. jv. The 
Little Rock and Fort Smith Railroad Company efa/., numbered 158 
upon the docket of this court, on the sixth day of November last 
past, they have organized a corporation under an act of the General 
Assembly of the State of Arkansas approved December 9, 1874, en- 
titled “An act supplementary to ab act entitled ah act to provide for 
al general sVsten of railroad Incorporation, | approved July 25, 1S065, 
and that any holder of the bonds secured by the mortgage foreclosed 
by this suit, as well as of the bonds secured by the hortvave fore- 
closed by the aforesaid suit numbered 155, shall, upon the transfer 
of his bonds, and his right to any of the proceeds of the sale of the 
railroad or land grant under the atoresaid decrees in said sults nuim- 
bered 13S and 13%, within ~IXLY days from the date of the organiza- 
tion of said corporation, unless further time given by this court, be 
entitled to lis proportional in’ trust in the stock of said new corpo- 
ration, Upon the same terms and stipulations ads any other holder of 
sald bonds, but this shall not prevent such new corporation from: re- 
quiring from: any and all holders of said bonds the payment of his 
proportion of the eX pehses attending sid sales and purchases, anid 
of such other sums, not exceeding tive per cent. on the prin- 
4S cipal of said bonds, as said) corporation may deem it: for its 
Interest to require as a condition upon which sad stock shall 
be delivered: Provided, that the same requirement shall be made 
of all the other holders of said bonds: and provided further, that this 
stipulation shall not limit the power of the aforesaid Shattuck, Weld, 
ane Ripley ly organize sitlal corporation Without notice : or of the 
corporation “0 organized to Morigage its property, or to reserve for 
Its own Use an amount of its capital stock not exceeding teh per 
cent. thereof. 

And the said Shattuck, Weld. and Ripley, severally, personally 
request that an order may be entered in this cause directing the 
sald Charles PL Redmond to convey to siti corporation, the name 
of which said COPporation is the Litthe Rock and Fort Smith Rail- 
Way, and to its successors, assigns forever, all the right, title, and 
Interest which they, the said Shattuck, Weld. and Ripley, or either 
of them, acquired by reason of the. atoresaid) purchase, under the 
aforesaid decree rendered in this suit: but that said corporation 
shall,as a part of the consideration of the conveyance to said cor- 
poration, COM) Promise Or PREV such claims aoulst the Little Rock 
wna hort Smith Railway Company, iis r. W. Huntington, (reorge 
Ripley, and Henry A. Whitney, may within one vear from the date 
hereot dpprove, unied Upon such terms and in such manner as thev 
may prescribe. And the aforesaid Huntington and Gookin and 
Atkins, trustees, being severally, personally present, state in open 
court that they do not object, but consent to the confirmation of the 
sales held under and ly Virtue oft the atoresatd decrees rendered 
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in this suit, and in the suit numbered 138, and that the title 
49 to the property sold under the aforesaid decree rendered in 
this suit shall become vested in such new company, under 
the name of the Little Rock and Fort Smith Railway, upon condi- 
tion that the aforesaid stipulations or the substance thereof be 


embodied in the decrees approving and confirming said sales. 
Whereupon, after due deliberation, it is ordered, adjudged, and 
decreed that the aforesaid sale to the said Shattuck, Weld, and Rip- 


lev, under the aforesaid decree rendered in this suit No. 139, be, and 
the same is hereby, approved, ratified, and confirmed upon the stipu- 
lations that any holder of the bonds secured by the mortgage fore- 
closed by this suit. as well as of the bonds secured by the mortgage 
foreclosed by the aforesaid suit, No. 158, shall upon the transfer of 
his bonds, and his right to any of the proceeds of the sale of the 
railroad or land grant, under the aforesaid deerees in said suits 
numbered 138 and 1359. within sixty days from the date of the 
organization of said corporation, unless further time be given by the 
court, be entitled to his proportional interest in the stock of said new 
corporation, Upon the same terms as any other holder of said bonds, 
but this shall not prevent each new corporation from requiring from 
any and all holders of said bonds, the payment of his proportion of 
the expenses attending said salesand purchases, and of such other sums 
not exceeding five per cent. on the principal of said bonds, as said 
corportion may deem it for its interest to require as a condition upon 
Which said stock shall be delivered ; provided, that the same require- 
mentshall be made of all the other holders of said bonds; and provided 

further, that this stipulation shall not limit the power of 
oO” the aforesaid Shattuck, Weld, and Ripley to organize said 

corporation without notice, or of the corporation so organized 
to mortgage its property, or preserve for its owl Use ah amount of 
its capital stock, not exceeding ten per cent. thereof. And the said 
Charles P. Redmond, as such special commissioner and special mas- 
ter, is hereby ordered and directed to convey to said new corpora- 
tion, under the name ef the Litthe Rock and Fort Smith Railway, 
and to its suecessors and assigns, all the lands and property men- 
tioned and described in the aforesaid decree rendered in this suit on 
the sixth day of November last past, but that said corporation shall, as 
ch pur of the consideration of such COonvevanece, compromise Or pay 
such claims against the Litthe Rock and Fort Smith Railroad Com- 
pany, as C. W. Huntington, George Ripley, and Henry C. Whitney 
rmiay within one vear from the date hereof approve, and pon such 
terms and in such manner as they may preseribe. 

StL 13S.—A flidavit of Trustees Filed with Motions to Confirm Sales. 
STATE OF ARKANSAS, County of Pulaski: 

We, George O. Shattuck, Francis M. Weld, and George Ripley, 
the purchasers of the Little Rock and Fort Smith railroad at the 
public sale on the tenth day of December last, being duly sworn, 
depose and say, that we, in purchasing the property of the Little 
Rock and Fort Smith Railroad Company, did so in behalf of the 
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persohls Whose hahics clpprear In the <chedule hereto annexed, ana 
who have expressly authorize dus to act in) their behalf, and 

>| that We believe thraat they ure holders of the amount of the 
mortyage hones of Siial Company sel adnist their resp CtIVE 
hames, amounting in the aggregate to six millions and ninety-five 
thousand dollars at per; that ata public meeting held in Boston, in 
the State of Massachusetts, after full motice: to boddholders, pub- 
lished in the leading newspapers published in the city, and in New 
York, a committee was appointed, who requested us to act In the 
premises. That we believe that the scheme presented in the decree 
will bye satistactory Li all the bomedholders, nied We have recelye d Thay 
intimation from any souree that there will bye any Opposition to it ; 
and we further say, that after much consultation and consideration 
with the ho edholders Whio have il large inate rest 1h) these homes, ana 
who are familiar with the market for railroad prraypn rly, that it is in 
substance the only scheme Which we have bie (‘t) able to devise Which 
will protect the interests of all the Lbondholders, And we further 
edeclare on oath, that satd railroad COPAY ibid Teaniel vraht were 
purchased for and in the interest of the holders of the hotels issued 
by suid reullrosaed COMPAL, aid ™( cured Ly the hortoagves on thre sald 
railroad ana land grant - Sproetye Iv. and that each anes Very holder 
of the bonds toresaid are to share equally in all the rights, by tifits 
accruing to any one of the said) bondholders under said sale: that 
there ix to bn bia discrimination aeinibist this brovlede rot ile boonies, 


and thasat they have ho knowl Lore oor Hnlorrmiation that any bicolede r of 


sald bonds objects to the approval of satd sales, but thetr informa- 
tion anal belief I~ thisat all of the lrolders of both classes of ssid 
borels desire thy uppreval of said sates Lhproni the terhiis nicl 
2 conditions im the degrees herewith submitted, and that the 
scheme presented in said decrees ticets with the approval of all 
the bondholders, snd that the same is for the best interests vt all 
the said bondholders, and have been devised in good taith for the 
Purpose ot Securiig “nie protecting the Hiterest of suited botelholders 
and to secure the construction of said railroad, and prevent. the 
forfeiture of the lund erant. 
(Signed) GhORGh O. SHATTUCK. 
Y. 0. We Eek). 
GhORGHE RIPLEY. 
Subseribed anil “Worn to before bic, this hineteenth dav at ve 
cember, A.D. IST | 
RALPH Lo GOODRICH, 
Cleoiyk UN Cipeunit Court 
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EXHIBITS TO AFFIDAVITS. 


Subscriptions lo, Lepirer went of November 21, 1874. 


J. Blaine, Augusta, Maine 
H.-P. Pill, Boston 

J. Gt. King, trustee, Boston 
J. Prescott. Boston 

Co-L. Farrington, Boston 

W. DD. Pieckman, Boston 

(i. 2B. Silsbee. Boston 

D>. Hineklev, Bangor, Me. 


Samuel Little. Boston 


I. N. Merriman, ( iodensbure. n 9 
y 


Db. ©. Judson, Ogdensburg, N. 
I. he Baker, New Bedford, Mass. 
L.. Sattenstall, Boston 

5 I. ; larrington, Boston 


aan Rollinson, Boston 
S. Croule, Boston 

» kk. Bates, Boston 

>. k.. Dates, coll. Poston 

». bk. Bates, trustee. Boston 

7 I. Woodbridas . Ve recblilies, Vt 
estate of Th. 1D. LI vele, boston 

LH. 3. Grraves, Boston. 

>. II. Dlake. Danger, Me. _ 

S. Oh. Rowers, Boston 

MI. FF. Merritt, Stamford, Ct. 


+ 
} 


R. Mathews, Cambrideeport. Mass. 


J.P. Robinson. New York 


W. Eedineott. Salem 


y * WN W ( ‘oburn. Skewlhacver: 


N.C. Aver. Bangor. Me. 
7. &: Shattuck. baw renee, \lais- 


AS Shisttun of Lawr Poaceae. \Nsiss. 


J Livermore Daosteony 

Michivan Central rathroad, Boston 
Larkin. Stack pole & Co... Boston 
[> |). Stackpole, Poston 

ae lt. Parnes, Ohored nsbure, \ \ 
J. W. Bateh. Boston 

Daieh A Peabody, Doster 

Marv A. Putnam, Bedford, Mas- 
IH. A. Whitney, Boston 

(i. W. Read, New York 

J. F. Guild, Boston 

0). Ditson, Boston 


J. FF. Tlornedike. Boston 


| 
hl. HE. bk. Newhall, Lynn, Mass. 
W 
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‘ 
First Land 
Mortyvage. Grant. 
Od. kK. i ¥ Parker, Jamacia Plaines, Miss. _— . -- a o 
os. <A. BE. Hildreth, Cambridge, Mass....-....------ yy. 4 
=. #8. C. Mackey, EER DME LEN POREP EO » y 
ot 40. I]. (a. Mackey, i aa 2 4% 
Hl. = Mackey & Phillips, Sa eee an en raae lo le 
4Y. J. Greeley, Boston aie adeiiak : om we 0 Z 
45. TE. A. Chureh, Boston a ) 2 
43. L. HE. Brown, Boston. ——- ORE ate a r » 4 
44. J. W. Davis, Boston sical . a al » Dy : 
45. CC. H. Cummings, Boston dae dae 2) 2) 
46. Mrs. S. 8. Curtis, Boston —— . Re MERE ate Seema 2 2 
47. Wim. T. Hart, trustee, Boston . 2... a 24 4 
47. Wm. T. Hart, trustee, Boston ——. | : 10) 10 
48. KR. DD. Riee, Augusta, Me. Set Sens ans ) ’ 
49, KE. Atkins. Boston . ‘ : a a 282 wi 
49. WI. breeman, Boston spall Sakiesladadeds ie staat 2°) 2.) 
49. PB. S&S. Shelton, Boston ...--.. an en 14 24 % 
9. W. Tilton. Bosten se cea ote nme a 2 25 ’ 
oO. =D. Alden, Augusta, Me. .--. - ional 2 ©? 
D1. W. TL. Smith, Bangor, Me. ioe a t 
D2. Leonard Shelton loster, New York ee 10) 22 
52. W. BB. Leonard, New York Ce Cone ms Seema 10) 
od. ©. V. Lord, Bangor, Me. ; peseun > » > 
4. W.P. Denckla, New York. SUE Te pee Cee 45 28 
17. FF. M. Weld, Boston ue lea et CaM SO SO 
re ig I i 2 25 
17. W. Adams, Boston a Pao ES ae SUM eae 13 | 
ive ke. S. Adams, Boston —- ETS COs Seamer 13 16 
De, A. 1}. Almon, Boston . = eee ae oil 1 
db. ALS. Freneh, W. Townsend, Mass. i4 
avi kK. Salson, Loston siete teeta nena aot elak aud teem i 2) Oo 
DS. L.. Morse. trustee, Boston Re BA ee 10 10 
of CC. Dean, Cambridge, Mass, ... . 2 __. a eee D D 
60. TL. O. Walker. Boston hoe a as 4 4 
Sa. © &, Mavro, eS ee TN ee a : ? 2 
G2. J.C. Pratt, Boston a a ieee A Ss 
635. HEU. Tumimell, Boston eee eee 4) »() é 
on «. Young, Boston ope ree CNT RI 4 4 
re) Ob ©. Amory, Boston Me see ne — Do 51 
bo... Pusey, trustee, Boston ne Z 4) 17 
(yt). is. X. Macey, Boston -eees+ oce ‘ 10 
7 Cy. everett. Boston a a oO DS 
OS, (x. . rovers, Salt Mh. Mass. ieee Ge ] | 
OY od. OT. Collrdee. Boston ; 10 1 
a. II. Sattenstall, Boston ee . 
70.) TL. Sattenstall, coll. Boston ie ee ov () 
a5. ht. i’ Johnson, belfast, Ve. eT DE A, aaa 10 
(7, (, Richardson, Boston . Vain abt dai es %) i) 


io. «sd. O. Reid, Providenee, R: I... ---. Or ae RN Se rm 5 D 


ne a ee 


a Ee ee 
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First Land 
Mortgage. Grant. 
Ra i I a oi ee wineries nd 5 5 
J. M. Ellis, Boston_____- vst esha ei alate iauiaiaaiea tial a sina 
7) Wee Fee Se Ck, BOW TCC cane duns tee al 56 
76. Missouri, Kansas and ‘Texas Railway Co..__-—--- dO we 
an. Deer, Parks Ee Cae sienna citi i alii D Dy 
TO: ee ee ee ee en ee ci D 
av. Q. II. Ilanlon, 150 Tremont street, Boston_—___— l 
so. W. IL. Emmons Bi NA Gfooe es aa PTOI LE . oD D 
$1. Com. Warehouse Co., New York ...... ~~. 160 
ee en  . . cétsns cima ena | (5 
William Woodruff. - cede eames cua aaa ao 17 
Morgan Jones .......---- easiiion insite aacenelaaieds Meiiaaiaileedatt 10 
Claibourne Watkins ———- ——~- Pe ee ine 
George ©. i ee TR AE nee ee 13 4 
ee ee ek wamneus @ a i 150 
r. M. Weld, in trust ......-- > smi tase dined, 15 15 
G. Warner PE at ee le RD TEP POS LURE ISLES 140 
JS. 2a. Sore .... caus: tie eae Paen Hin) 
ee ee. cwinse eines seen a a lOO =: 100 
i ne i ae 484 
TD pr te en 250 
B050 2580 
Mt) Uxirep Srates or America, Lastern District of Arkansas: 


Beit remembered that atacireuit court of the United States of Amer- 
ica In and for the eastern district of Arkansas, begun and holden on 
Monday, the 10th day of April, anno Domini one thousand eight hun- 
dred and eighty-two, at the United States court-room, in the city of 
Litthe Rock, Arkansas, the Honorable Henry ©. Caldwell, district 


judge, presiding and holding said court, the following proceedings 


were had, to wit, on April 12. 1882. 
Wirriam PH]. Tiiompkins v. Lirrte Rock & Fort Svitu R.R. Co. 
Come the defendants by C. W. Huntington, Esq., its solicitor, and 


files herein its demurrer to the bill of complaint. 
Which demurrer is in the words and figures as follows, to wit: 


vi Cirenit Court of the United States, astern District of Ar- 
kansas. In Equity. 
Winttiam I. Tompkins 
Tue Littie Rock AND Fort Sviru Rartway ef als. 

The demurrer of the Litthe Rock and Fort Smith Railway, one of 
said defendants, to the bill of complaint of William I. Tompkins, 
the above-named plaintiff. 

This defendant, by protestation, not confessing all or any of the 
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matters and things in the plaintitt’s bill of complaint contatmed to 
be true, in such form and meanneras the same is therem: set forth 
and alleged, doth demur to said bill, and for cause of demurrer, 
showeth: 

First. That the plaintiff hath not in and by his satd bill made or 
stated such wecuse as entitles lim, in a court of equity, Too ani lis- 
COVETY from this defendant, or to cLThA relief eritiist this defendant 

as to the matters contained in said bill orany of such matters, 
os Second. Because it appears trom: the plamtith’s sata bill that 

the Constitution of ISGS of said Stateof Arkansas, which was in 
force When the aforesaid aet of July 21. ISOS. was Perssed, entitled * An 
act to ald in the construction of railroads.” provided dn section six, 
article ten of said (‘orstitution, as follows, to wit: “The credit of 
the State or counties shall never be loaned for any purpose without 
the consent of the people expressed through the ballot-box,” that 
<td act of July 4 ISON, provided fora lost ot the eredit of std 
State, anid required thasat it should lye submitted to the people for 
their approval, but satd act was never submitted to the poople of 
sid Stute 1 pPUPsthaines of any law cr] =i tel stiite, nie the people of 
sii State did) not consent thre reto, or To the lostan of the credit of 
sald State as therem provided. in pursuance of any law of sated 
State. and as required bv the aforesaid constitution of satd State: 
that bv reason thereot said act of July 2b, PSs. is uneonstitutional, 

null and votd mn allats parts and provisions. amd the bonds 
a) Issties] THU rssite eT. st L tha COUP Ons ter sri Lieotyels attnctied, 

Including the coupons allewed to be owned and held by said 
plaintiff are also utterly nulband= void. and wholly unsecured by 
wnv lien or charge upon the railroad and properties of satd defemd- 
ant corporation 

Third. Beeause the constitution of PNGS of <nid State of Arkan- 
sas, Which was in foree when the bill for the aforesaid aet of July 
21. IS6S. was pending in the Legislature of said) State, provided in 
section twenty-one, article five of said) constitution. as follows, te 
wit: “ Everv bill and joint resolution shall be read three times, on 


different days, in each house, before the final passage thereof, untess 
two-thirds of the house where the same is pending shall dispense 
with the rules: that the bill for ssid aet of July Y 1. ISOS. was nof 
read three times on ditferent davs in the Tlouse of Representatives 
While said bill was pending therein, bat said bill Was rend the 
second anil third Tithles on thie srhdrae dan 1?) site [louse of Repre- 

sentatives without ao suspension of, or dispensing with the 
()() rules, and on the said same dav said bill was reported to the 

lat 


the aforesaid provision of site CONSTITUTION: thin bry Peis thereot 


‘ } ; bd | ? . . . . 
Sehate aha read a thira tine and passed all 1} violation cf 
i 


. . o>) ‘ Mm ‘ } . . ‘ ; 
said act of Jury 4a ISOS, (ilel dhe mcvcuTnde’ ak Vaibldel law i>] <td State 
“ . 5 : . . , ‘* ’ , ’ | i 1] . . — ] ] 
mM anNV of Ts parts OP Pravistotis, ana al procecdings had. and all 
. ? , . ’ ** 
bonds and COUPES Isslledd Ulder sale act, heading the COMpOnS 


alleged to be owned and held by said plaintitfi are utterly null and 
void, and all said bonds and coupons are wholly unsecured by any 
lien or charge Lhpeon the railroad and Properties of said defendant 
corporation, 
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Fourth. Because itappears from the plaintiffs said bill that no 
lien in favor of the State, er of cides holder of the bonds and cou- 
pots issued under said act of July 21, 186s, to said Litthe Rock and 
Fort Smith Railroad Company, including the coupons alleged to be 
held and owned by sail plamtitl, is created or reserved upon the 
railroads and propertics of said railroued company, and no such lien 
exists upon the railroads and properties of said defendant corpora- 

Lion. 
ti] hifth. Because it appears trom the plaintiff's sald bill that 

the lien created bry the hortgage deed, or deed of trust, exe- 
cuted by said) Litthe Rock and Fort Smith Railroad Company to 
Ilenry W. Paine and Samuel T. Dana, trustees, as alleged in said 
bill, is paramount and superior and prior to any lien, or charge, or 
obligation growing out of, or arising from, the issue of the bonds 
and the COUpOls thereto attached of said State of Arkansas to said 
railroad company under said act of July 21, 1868, and this defend- 
alit corporation now owns and holds its said railroad and properties 
free and discharged trom any such len, charge, or obligation in favor 
of said State, or of cLni\ holder of the atoresaid) bonds and Coupons, 
including the coupotis alle a lo bie cowie df ane hye ld hy sald plamtith, 

Sixth. Because i dp peurs from the plamtih’s said bill that there 
Is ho privity between the said plaintith and this defendant to enable 
him to callon this defendant tor the payment of the bonds or cou- 

polis issted under said act of July 21, IS6s, to said Little Rock 
He and Port Sniath Railroad Company, including the coupons 

sulle ved le bie bie ld and cwilie dj by sila plaintitl, or for the puv- 
hient of any debt or obligation bleu do to be due to said plametll 
frome sad railroad COTMIPRUNLYN., 

Seventh. Because said bill is exhibited against this defendant for 
several distinet matters and causes, and said bill is altogether mul- 
tifarous by reason of improperly joining together such distinct mat- 
ters anid catses, 

Wherefore. and tor divers other good causes of demurrer appearing 
In said bill, this defendant doth demur thereto, and humbly demands 
the judgement of this court whether he shall be compelled to make 
anv tarther or other anewer to the said bill, and pravs to be hence 
dismissed, with lis costs and charges in this behalf most wrongfully 
sustained, 

LITTLE ROCK & FORT SMITH RY CO. 
By JOSEPH N. CONVERSE, Pres'’t. 
COW. TUNTINGTON, 
Nolicitor & of Counsel with Datendaut. 


G33 lin behalf of said Litthe Rock and Fort Smith railway, 
on oath, depose and sav: That the foregoing demurrer is not 
Interposed tor delay. 
JOSEPH N. CONVERSE, 
Prest Little Rock & hurt Ninth Ly. 
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Subscribed & sworn to this Sth day of April, Iss2, before mie. 
[seal] JAMES G. HARRIS, 
Notary Public. 


I, C. W. Huntington, of cousel with said defendant railway, do 
hereby certify that, in my opinion, the foregoing demurrer is well 
founded in point of law. 

CC. W. HUNTINGTON, 

Endorsed: Filed April 12, 1882. Ralph L. Goodrich, clerk. 


And on May 3, 1882, the following proceedings were had, to wit: 


64. Wa. IL. Tompkins 
0). 
Tue Lirrite Rock AND Fort Suiru Raitway ef als. 


Come the trustees herein, by Charles W. [luntington, Esq., their 
solicitor, and file their demurrer to bill. 
Which demurrer is in the words and figures as follows, to wit: 


Circuit Court of the United States, Easterd District of Arkansas. In 
lquity. 


Was. TL. Tompkins 
te 
The Lirrte Rock anp Fort Svrrin RAtway ef als. 


The demurrer of C. W. Tluntington and Gee, Ripley, trustees, 
two of said defendants, to the bill of complaint of Win. HH. Tompkins, 
the above-named plamnti?: 


This defendant, by protestation, not confessing all or any of the 
matters and things in the plamtil’s bill of complaint contained to 
be true In the manner and form therein set forth and alleged, 
Go doth demur to said bill, and for cause of demurrer showeth : 
Kirst. Phat the plaintiff hath notin and by hus said) bill 
made or stated such a case as entitles him ina court of equity toany 
discovery from this defendant, or to any relief against this defendant 
as to the matters contained in said bill, or any of such matters, 
Second, Because it appears from the plaintiff's said bill that the 
constitution of IS6S of said State of Arkansas, which was in force 
when the aforesaid act of July 21, ISGS, was passed, entitled “An act 
to aid in the construction of railroads provided in section six, article 
ten of said constitution, as follows, to wit: The credit of the State or 
counties shall never be loaned tor any purpose without the consent 
of the people, expressed through the ballot-box :” that said aet of 
July 21, 1S6S, provided for a loan of the credit of said State. and re- 
quired that it should be submitted to the people for their approval, 
but said act was never submitted to the people of said State, in pur- 
suance of any law of said State, and the people of said State 
Ob did not consent thereto or to the loan of the credit of said State, 
as therein provided, in pursuance of any law of said State, and 
as required by the aforesaid constitution of said State; that by reason 
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thereof said act of July 21, 1868, is unconstitutional, null, and void 
In all its parts and provisions, and the bonds issued under said act, 
and the coupons to said bonds attached, including the coupons al- 
leged to be held by said plaintiff, are also utterly null and void and 
wholly unsecured by any lien or charge upon the railroad and prop- 
erties of said defendant corporation. 

Third. Because the constitution of 1868 of said State of Arkan- 
sas, Which was in force when the bill for the aforesaid act of July 
21, 1868, was pending in the Legislature of said State, provided 
in section twenty-one, article five of said constitution, as fol- 
lows, to: wit: “Every bill and joint resolution shall be read three 
times on different days, in each house, before the final pas- 
sage thereof, unless two-thirds of the house where the same is 

pending shall dispense with the rules;” that the bill for 
G7 said act of July 21,1868, was not read three times on different 

days in the House of Representatives while said bill was 
pending therein, but said bill was read the second and third times 
on the same day in said House of Representatives without a sus- 
pension of or dispensing with the rules, and on the said same day 
said bill was reported to the Senate and read a third time and passed, 
all in violation of the aforesaid provision of said constitution ; that 
by reason thereof said act of July 21, 1868, did not become a valid 
law of said State In any of its parts or provisions, and all proceed- 
ings had and all bonds and coupons issued under said act, including 
the coupons alleged to be owned and held by said plaintiff, are 
utterly null and void, and all said bonds and coupons are wholly 
unsecured by any lien or charge upon the railroad and properties 
of said defendant corporation. 

Fourth. Because it appears from the plaintiff’s said bill that no 

lien in favor of the State, or of any holder of the bonds and 
OS coupons issued under said act of July 21, LS6S, to said Little 

Rock and Fort Smith Railroad Company, including the cou- 
pons alleged to be held and owned by said plaintiff, is created or 
reserved upon the railroads and propertics of said railroad company, 
and no such lien exists upon the railroads and properties of said 
defendant corporation. 

Fifth. Because it appears from the plaintiff's said bill that the 
lien created by the mortgage deed or deed of trust, executed by the 
Litthe Rock and Fort Smith Railroad Company to Henry W. Paine 
and Samuel S. Dana, trustees, as alleged in said bill, is paramount 
and superior and pr-or to any lien or charge growing out of or 
arising from the issue of the bonds and coupons thereto attached of 
said State of Arkansas to said railroad COM pany under said act of 
July 21, 1868; and said defendant corporation now owns and holds 
its said railroad and properties free and discharged from any ‘such 

lien or charge in favor of said State, or of any holder of the 
OS aforesaid bonds and coupons, including the coupons alleged 
to be owned and held by said plaintiff. 

Sixth. Because it appears from the plaintiff's said bill that there 
is no privity between the said plaintiff and these defendants, or 
either of them, to enable him to call on these defendants or either 
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of them for the payment of the bonds or coupons Issued under said 
act of July 21, IS6s, to said Litthe Rock and Fort Smith Railroad 
Company, including the coupons alleged to be held and owned by 
sid plamtiil, or for the pet N Tan ht of any 7 lit or obligation alleged 
to be due to said plagitiff trom: satd railroad company, 


i 
“% ; 
‘ 
‘ 


Seventh. Because said bill is exhibited against these defendants 
tor SCV < ral distinet bitters nia Causes hel =iid ball I~ alto ther 


multifarious by reason of Improperly joining together such distinet 
Matters and causes, 
Wherefore, and for divers other good causes of demurrer appear: 
ing ino said bill, this defendant doth demur thereto, and humbl 
demands the judgement of this court whether he shall be 
a compelled to Make anv furtl 
bill, and) pravs cto be heres 
charges In this behalf niost wronetul 


<r OF other uhsWel to the said 
listutssed with lis costs and 
Vv sustained, 

C. B. Bi ATIAGIOR, 
hor Lliniself and (aco. Pipl i. Trustees. 


LC. W. Tluntington, to behalf of myself and Geo. Ripley, trustees, 
Oli oath cle pase lic ~ . e Phat the fore volng a Pir rer Is hat Inter- 
posed for cde lav. 

C. W. HUNTINGTON. 

Subseribed anid SWorh to, this rad day ol May, ‘A. 1) ISS2, iy fore 


“ne— 


RALPH L. GOODRICH, Clerk. 


LC. W. Huntington, of counsel, with said trustees, do hereby cer- 
tity that gn mais Opinion the forezoing demurrer is well founded in 
point of law. 

CW. TUNTING TON, 

Kndorsed: Filed May 3, 1882. Ralph L. Goedrich, clerk. 


71 UNxITep STATES oF AMERICA. 
eastern District of Arkunsas = 


Beitremembered that ata cireuit court of the United States of Amer- 
eat, in) nicl for the caste rh district cof Arkanesn miy (rild) “hic holden on) 
Monday, the twe htv-thired THA Of Oetoln roahbhe Doni cote thousand 
eight hundred and elohits two, at the United Stutes court-room In 
the erty of Litthe Rock, Arkansas, the Honorable Henry ©. Caldwell, 
district Judge, presiding and holding said) court, the following pre- 
ceedings were had, to wit, on Junuary 7) ISAS : 


Wirtniam Il. Towrnkins 


Lairte Rock anp Fortr Svrrn Ratway Co. ef al. 


Now on this dav come John Ll. McCauley. Simeon J. Drake. Will- 
mS. Williams, Michael I. bi ding, De Witt «. Ilavs. Wilham 
Lummis, Thomas Faulke, William EE. Strong, William J. Eleer. 
William Butler Dunean, Leopold Schepp, Samuel Sloane, and Will- 
um FT. Harbeck, by John MeClare, esq... their solicitor, and file 


’ 
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herein their petition, to be made parties complainant, and, on mo- 
tion of said solicitor, it is order that they be made parties complain- 


ant herein. 
Which petition is in the words and figures as follows, to wit: 


a2 ln the Crreuit Court of the United States. Eastern District of 


Arkansas. 


Wintiam IL. Toupkins 


LirtiteE Rock & Fort Svitru R’y ef al. 


Vow cones John a Ae iuley, who states he Is il eitizen ot the 
Stat of New y ork. ane >t it he is the owner of one hundred and 
‘ iv] iTV -tive (185) bonds of SE.000 | ach, Issued by the State of Arkan- 
sas to the Litth: Rock & Fort Smith Railroad Company, with nine- 
tecn coupons ther toattached, tt Lot White I are now clue : and Simeon 

Drake, of the sate State, and a eltizen thre reof, wlio states thi ut he 
ix the owner of ten (10) bonds of S1.000 each, Issued as aforesaid. 
With nineteen coupons attached, all of whieh are new due; and 
William S. Williams. a citize 1h Oi thie State oft New York, who states 
that he is the owner of one hundred (100) bonds of 81.000 each, 

issued as aforosaid, with ninetcen coupons thereto attached, all 
iD of which are now due: and Michael 1}. hie lelinigy, il citizen of 

the State of Vew York. who states he is the owner of seven (7) 
bonds of SLOOO eaeh. issued as aforesaid, with nineteen coupons 
ther lo attached, all of which dre Tow due: and De Witt (". Haves, a 
citizen of the State of New York, who. states he is a citizen of the 
Stute of New York, who states he is the owner of five (5) bonds of 
S100 ; ach. issued as aforesaid, with nineteen COUpPOTs thereto at- 
tache df [all | . which are now due: anid William Lummis, il citizen 
of the State f{ New York, who states he is the owner of ten (10) 
hones oft pK each. sted iis aforesaid, with nineteen COUpPOns 
thereto attached, all of Which are nov due . nnd William HH. Hays, 
re citize li oft thie Stiite of New York, whe “tates he Is the owner of 
fiftv-four (54) bonds of 81.0000 each, issued as aforesaid, with nine- 
teen COUP OTS thie rete attach dd, all or W hii I) are Tow due: nic Thomas 
foulke. a citizen of the State of New York, who states he is the 

owner of twenty (20) bonds of S100 ¢ ach, issued as aforesaid, 
ad With nineteen coupons thereto attached, all of which are now 

due: and William E. Strong. a citizen of the State of New 
York. who states he is the owner of six (6) bonds of $1,000 each. 
issued as aforesaid, with nineteen coupons thereto attached, all of 


) 


which are now due: and William J. Eleer. a citizen of the State of 


New York, who states he 1s ap owner of fifteen (15) bonds of 81,000 
each, issued as aforesaid, with nin teen rim ge thereto attached, all 
of which are now due: and William But] r Dune: an,a citizen of the 
State of New York, who states ~ ix the owner of thirteen (15) bonds 
of S1.000 each, issued as aforesaid, With nineteen coupons thereto 
attached, all of which are now due: and Leopold Schepp, a citizen 
of the State of New York. who sas heis the owner of twe hntv-four 
(24) bonds of 81,000 each, issued as aforesaid, with nineteen coupons 


‘ 


ww 
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thereto attached, all of which are now due; and Samuel Sloane, a 
citizen of the State of New York, who states he is the owner 
of twenty (20) bonds of S1,000 cach, issued as aforesaid, with 
nineteen COUPOns thereto attached, all of which ure how due: 
and William H. Hlarbeck, a citizen of the State of New York, who 
states he is the owner of twenty-four (24) bonds of $1,000 each, Issued 
iis aforesaid, with Hineteen COUP OTES thereto attached, all of Which 
are how due: and hereby offer to bear them proportionate eXPCse 
and costs of this suit, sid pray the court to be allowed to become 
parties thereto, and such other relief as in equity and good con- 
scence they mia be entitled to. 


-- 
i” 


INO. MeCLURE, 
bor Petitioners. 
JNO. RL DOS PASSOS. 
Cit C cotter a 
Endorsed: Filed January 28 1883. Ralph LL. Goodrich, clerk, 
by WLP. Pield, DLC, 
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Ana wii Mn ‘| ees INSSS, thre TOLLOW TRY PPO) Were Tae, to 
= ’ * 
a Ware Ti. Powraxins 
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Pak Larree Reek AND Forr Surren Rarway 


ed 


Comes the complatnant, by John MeClare, Esq. his selteiter, and 
tiles herein his amended billet commplamt, and also motion for re 
celver. 

Which amended bill is in the words and tigures as follows, to 
Wit: . 


rw In the Crreuit Court of the United States for the Eastern 
[ist rict oft A rkatisas, 


Winntam TL. Tompkins 
'. [In Chancery. 
The Lirtie Rock axnp Forr Svrrn Rainway «fal. J 


To the judges of the cireuit court of the United States for the eastern 
district of Arkansas: 

Now comes the complainant, William TH. Tompkins, of the State 
of New York, ana il eltizen thre reot, on behalf of himself ane all 
holders of bonds issued by the State of Arkansas to the Littie Rock 
and Fort Sinith Railroad Company, under the Provisions of am act 


‘ t| . at \ ' | } ] ? } 
ot The Geeherad cAssemOiv of the State of rads as, chtitied, 
- ‘ , . . F . . 4 ** . . . 
‘* : . 7 . . . ; » 7 . . : : 
ea Abtanet to alah mh the Construction of Paullroads, Wlio desire 
> . ~ 
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| 
. —— . so © © . — . ‘ " . . oi . oi ’ : j e _ . 
titial } aco i% 7% + 4 cat’ t+ se’ ‘ = . c= sees : . . : anitis tT) aca Tisl- 
I =. 
, . . , . . . 7 " . 5 > 
" i es .» 4 . 7 7 > + " . ™ + . ~~ > ’ 
Wei Die Pela. Pie’ tas inht S @a¢% \ ‘ ‘4 ‘ ‘ si7) RP atGad eat 4 17) Tibis PeedTVEHT WML ele 
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> . — — 
; . — F» + 7 _ ¢ _ . .*.% . : +. 7 . . 
ai TiN ‘ [con | ’ ‘ ‘  - ca G4] .° Teck aed GAN sehilhg aril peice’ 
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32, and after the word “liquidate,” on line twenty-eight of the 
printed bill, the following words, to wit: 

That on the seventh dav of October, IST71, the Little Rock and 
Fort Smith Railroad Company having made default in the payment 
of the Interest due and payable according to the terms of the bonds 
and coupons issued by the State of Arkansas to the said railroad 
company, on the tirst day of October, IS71, as previded by the act 
of the General Assembly of the State of Arkansas, entitled, “An act 
to aid in the construction of railroads,” approved July 21, 1868, the 
treasurer of State, under the provisions of the act of July 21, 1868, 
aforesaid, tiled in the Pulaski chancery court a petition setting forth 
a default and failure on the part of said railroad company to pay 
said interest. and praving the Issue of a writ of sequestration, as 

rrovided in the act of July 21, D868, aforesaid, and that Nathan H. 
stato Le cp eprnda te do receiver, as in sald aet provided, to receive the 
revenues and Income of said Litth Rock and Fort Smith Railroad 


Phat, in aecordanes with the preteen rot sd perition, thre Pulaski 
chancery court aforesaid appointed the said Nathan H. Barns 


- 
es! PeeerVer, aha IssQed The Sila Writ ab sequeshition, as praved 
rain said petition of the treasurer of State Phat thereafter 
. 
} , . " >}. ? . i. Y . »>* . ~ } - 
the said Burns tmimedtately qualified as such receiver, under sud 


Writ OF seeptdestreatiesth, athed Centinuedd as such recerver until the 


TWenty -thire han of December. IST3. when he, ba leave of said chan- 
rt, resigned. amd ome S. BO Beaumont was appomted to sue- 
coed said Burns. That said) Besumont, on the twenty-third dav of 
December, ISTS, accepted said appomntment, and on the same day 
qualitied and entered upon lis duties as such receiver. 

That on said last-mentioned day the treasurer of State notified the 
attorney general that there existed such complications between the 
different parties claiming to be interested in said road that they 
tended to prevent the Proper operation of said railroad and the col- 
lecting the income and reventie to be derived therefrom, and requested 
that an order be obtained from = said) Pulaski chaneery court au- 
thorizing the soceiver, under the direction of the State treasurer, 
to take possession of the road and manage and Operate the same, as 
well as control the receipts ane expenditures thereof. 

That thereupon the attorney general prepared a supplemental 
petition on behalf of the treasurer of State, reciting the previous 
proceedings theretefore had in said Pulaski chancery court against 
the Litthe Rock and Fort Smith Railroad Company; that on the 
fifteenth Tha ot January, IST. the time fixed for holding the an- 
nual election lor lire ctors of ssid COTIPATN, il dispute arose amMony 


and between the stockholders assembled for the purpose of 
“i holding sid ‘ le cTholbas to W hasat stock Wiis entitled te bie vote d 


? ? . . . , ° . > ~ 
at suid election: that a sutistacterv agreement Was not ar- 
at the stockholders separted and held separate elections, 
» , . . , ' . " a ° . ; ; . 
tie ten iierent Oaards of ciipectors: thal each ol these boards 


" . > > . , . , . . . . 
of directors claimed to represent said Little Reck and Fert Smith 
. ¥ ® , +} . . ** * *» } * * } “ 
calif Campane: that Gis et immunetion and restramlng omhiers 
: 4 : " . , . is 
were tiled and then pomding before couris of ditterent jurisdiction to 
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restrain each of said boards of directors from intermeddling or’ in- 
terfering with each other: that the discord cxisting among the 


stock holders of sii COTLPAIIN - thas! thie Piece lpopy of ‘Wo lenareds of 


directors, and the multiplieity of suits and counter suits which said 
etors lind instituted in ditlerent 


stockholders an it rival boards of aire 
lurisdictlons, bite shied through Which shiek ritilroe missed anid 
J 


entered, had stopped the running of trains, whereby the State of 


Arkansas and the treasurer thereor was wrongfully and unjustly 
deprived of its just rights, and wholly without reciress tn the .prem- 
Ises, Unless relief could be atforded by ordering, enforcing, and direct- 
ine the satd Beaumont, as receiver as aforesaid, to take the actual 
nnd absolute charge. custody. amd possession of sald rathrouds, en- 
vines, cars, nachineryv, and other property necessary to the running 
of said rathroad, aud collect the ieorie nel revenue thereof, ane 
restraining said rival boards of dircetors from: titertering with said 
recerver dn stich posscssion ale the right to operat thre sce, 
That afterwards the said Pulaski chanecry court mmade an order in 
relation to the matters and things all real and contained in 
SI said supplemental petition aforesaid, and directed that) said 


. : ; " . 2 ; a ’ 4 } j as ’ 
moretinnbomd, receiver as adtoresaiad. stpotitah Take absoitite charge 
. ] ‘ ] ‘ } *y ; él ’ ea . " ; ] | 
and possession of the Litthe Rock and Port Smith Ratlroad, and the 
: a. war ¢ , _ , 
Chelhes anid prraoprerty of said railroad mecessary too Chie Villian of 


the same, and to run and operate said railroad, amd to colleet the 
Income and revenue thereof, and restrained cach of said rival boards 
of directors Pron PEL chtayy baneatadne roinits rierine with ~ihhel reeerver and 
the right to operate the same, a copy of which satd order Wil: served 
on each member of said rival boards of directors. 

That subsequenthy. on the thirtieth of Decent er, 1S45, appl 


thon Wis made to said Pade ki « haaeery eaoruy' ‘ined thie Cooly rieved 


(il- 


‘ ’ ee “ere P i = 
to Vaernte hie i ee ee rade Tike’ Gopeter «eb @ hha Sipplemental 
+ ‘' 1 . ae "re c. 
petitlon, filed as aferesard, and tl athe W dowh fora hearing 


ql the eventh Laty of January, [Sa d. bunt ho stubs Cpthedal proceedings 
were had on said motion ino said court on that or any subsequent 
dav, whereby tho oo! foresatd Was vacated or modified : but was 
(>t) the fourecenth of December, IN¢-, deponding thie en is él ville 
ana subsisting action, ane continued as steel. bw order of the court, 
until the he x! term: thereof, and lists neat as Ve en list sed by 
order of said Pulaski chancery court, 

That on the thirteenth dav of January. 1S 


a4, the parties afore- 

sid, to wil, the State of Arkansas, bv iis attorney eeneral: one of 
the contending boards of directors of the Litthe Roek and Fort Sniith 
Railroad Company, by Jordan I. Cravens, Clark & Williams, and 
Dodee & Johnson. by them attornes id the other contend- 


Ss? Ine board of directors of sated company. by ToD. We Youle. 
thy Irattornpey, cunie dite said Creer y eourt. and 
aostatemeut, th W ritine. reciting bv Whereases the contention of the 


aforesaid rival boards of directors, and that suid) contentzous were 
embarrassing and tending to cribarrass the early completion of 
said railroad, and asking the court to tigke an allowance out of the 
fund in the court of seven hundred dollars to paw the expenses of a 
representative of each of sitiel rival boars of directors lo thie citie 


a», 
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of New York and Boston, for the purpose of ascertaining, upon 
consultation with the Eastern stock and bondholders of said rail- 
road, if some plan could not be devised which would result in the 
early completion and building of said railroad. That by agree- 
ment and consent of all the parties the said motion was granted, 
and theappropriation of the sum asked for granted by said chancery 
court, on the day said application Wits mad > 

That the said trustees, named in the first mortgage, Payne and 
Dana, acquiesced in the appointment of said receiver, as well as the 
first mortgage bondholders. and that no steps or proceedings were 
tuken by sid trustees or said first tmnorteave bondholad rs, tooppose the 
sequestration of the income and revenue of said railroad company, 
clbiel cupped the same to the peaVdbienil of the interest on the bonds 
Issued by the State of Arkansas to the Litthe Rock and Fort 
Smith Railroad Company under the act of July 21, IS6S, aforesaid, 
All of which will more tuliv appear by reference to a certified copy 

of sald proces dings in said Pulaski chancery court, a certified 
SS copy of which is hereto attached and marked Exhibit “C,” 
und miade a part hereof. 

Your orator furtli r state. that the contractor for the building of 
the Litthe Rock and Fort Smith Railroad, as a part compensation 
therefor, was to receive S35 500000 first Mortgage bonds, 85,000,000 
land grant bonds, and SL500,000 bonds of the State of Arkansas, to 
be issucd under the act of July 21, [S6S, aforesaid; that at and be- 
lore the time of stipulating for the mortgage bonds aforesaid, August 
17. ISG. he was well advised that the Littl: Rock and Fort Smith 
Railroad Company lad applied to the board of railroad commis- 
sioners of the State of Arkansas for a loan of the credit and bonds of 
sald State, and that the same had been awarded to sald Company 
under the pray Islons of the act aforesaid to the extent of S1500,000, 
and that it was well known and understood by said contractor, D. 
W.C. Wheeler, and the said railroad company, that the len of the 
State of Arkansas was to le paramount and superior to that of the 
heron = W hich were To Lier yecute 7 and at live red, or the bonds 
secured thereby, under the agreement between said company and 
thre “std contractor, 1). WW. .; W Tye I, P. 

That the Litthe Roek and Fort Smith Railroad Company at all 
times recognized the faet that its revenue and income was pledged 
lor the payment of the bonds issued to it under the act of July 21, 
ISGS, toresaiad, ane lick : | in its prowe rte provide the pavinent of 
the interest on the same. That after the failure of the contractor, as 

ix recited and referred to in the report of said Huntington, 
‘4 Ripley, and Whitney, commissioners or committee as afore- 

said, for the purpose of mecting the payment of interest on 
sald bonds, on the twenty-second of December, IS71, said company, 
by its board of director ~ wutherized and directed the treasurer to 
sell certain of the bonds for the purpose of paying the interest fall- 
Ing due on the bonds issued to it under the act of July 21, 1868, 
ator sale. aot} the first oft ( ketober. 1S, 1. 

That on the eighteenth of April, IS72, for the purpose of securing 
wud by way of collateral, the said railroad company, by its directory, 
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ordered that $200,000 of its first mortgage bonds be delivered to 
Henry Page, treasurer of the State of Arkansas, for the amount paid 
by him as interest on bonds issued by the State to said company as 
aforesaid, which became due April 1, 1S72. 

That on the fifth of September, 1872, for the purpose of raising 
money to meet and pay off the interest falling due on the bonds 
issued by the State to said company as aforesaid, on the first of Octo- 


ber, 1872, the said company, by its board of directors, authorized: 


and directed its treasurer to execute the note of said company and 
deliver the same to Ilenry Page, treasurer of Arkansas, or his agent, 
suflicient in amount for the purpose aforesaid, and at the same time 
authorized and piedged S100,000 of its first mortgage bonds as col- 
lateral security for such loan, 

That for the purpose of securing sud Page, treasurer of State, for 
an amount for which he had from time to time paid by way of 
commissions, Interest, exchange, discounts, and other expenses which 

had acerued in providing money for the use of said compiny 


S85 to pay the interest upon the bonds issued to it as aforesaid, 
the said company, on the third of April, i875, made an allow- 
ance of S22.274.10 in faver of said) Pawe, and directed that fifty of 


the new first hhorteage bonds be delivered to him as collateral secur- 
ity for the payment thereof, and the same day, Aprils, i873, directed 
the treasurer to pay to sald Page 82.615, as the expense of a renewal 
of a loan from one Loomis, of New Tlaven, Conn, from whom money 
had been obtained to pay such Interest, 

That on the sixth of Mav, ISTS, satd Page advised said COMLPRIUNY 
that parties from whom loans had been obtained as aforesaid 
threatened to sell the collateral if the loans were not renewed and 
Interest paid, and the said) board of directors of said company, on 
sald last-mentioned day, resolved that the State treasurer must and 
Will be protected and made safe in the loss or his securities, without 
regard to cost. 

That the said Little Rock and Fort Smith Railroad Company, 
from the time of the award of the State aid as aforesaid, down to 
the time of the foreclosure sales, and to the day of its dissolution, 
Upon all and every occasion recognized the validity of the bonds 
Issued to it as aforesaid by the State of Arkansas, and the right to 
seq uestrate the Income and revenue thereof to pay the interest on 
the same, as will more fully appear by Exhibit * D2” whieh is hereto 
attached and praved to be taken as a part hereof: and vour orator 
submits that the acts and conduct aforesaid of the Litthe Rock and 

Fort Smith Railroad Company, in equity, estops it and all 
Sb persons clhuming through or under it, from denving the 

validity of said bonds issued by the State of Arkansas to the 
said railroad company under the act of July 21, 1S68, aforesaid. 

Your orator further states that it was, and is, expressly provided 
and stipulated in the decree contirming the sale ot the railroad and 
property of the Little Roek and Fort Smith Railroad, and in open 
court assented to by the purchasers thereof, and as a part consider- 
ation for the order of contirmation therein made, that the Little 
Rock and Fort Smith Railway Company, one of the defendants 
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herein, should pay or compromise such claims against the Little 
hock and Fort Smith Railroad Company as C. W. Huntington, 
George Ripley, and Henry A. Whitney may, within one year from 
the date hereof, approve, and upon such terms and in such manner 
as they may prescribe, subject to the approval of this honorable 
court. That said Gookin and Atkins, trustees aforesaid, were per- 
sonally present in court, and in open court stated that they did not 
object, but, on the contrary, consented to the confirmation of the 
sales held under and by virtue of the aforesaid decrees rendered in 
this suit (cause No. 159) and in suit No. 158, and that the title to 
the property sold, under the aforesaid decree rendered in this suit, 
shall become vested in the Litthe Rock and Fort Smith Railway, the 
defendant herein, Upon the condition that the aforesaid stipulation, 
or the substance thereof, be embodied in the decree approving and 
confirming said sales, 

That atter the appointment of Tluntington, Ripley, and Whit- 

nev, with all the powers aforesaid, and the assent thereto by 
Si said Gookin and Atkins, trustees, aforesaid, this honorable 

court confirmed said sales upon the condition and for and in 
consideration of the payments thereafter to be made, as well as the 
amount Which had been bid therefor, ALL of which will more fully 
chp yprear by referehlice to kexdabit s 4 lo the original bill herein, 
Which Is made a part thereof. 

That Henry Page and others, within the time specified in the term 
ot appotntinens of HPuntington, Ripley, and Whitney, presented to 
them clamms for allowance. Which. in their opinion, under the order 
of this court, the defendant, the Litthe Rock and Fort Smith Rail- 
Way Company, was in duty bound to pay off and discharge ; that 
the said Huntington, Ripley, and Whitney took said claims under 
consideration and advisement, for the purpose of determining whether 
the defendant company, the Litthe Reek and Fort Smith Railway, 
was, under the order of this honorable court, liable for the payment 
of the same: that Is to sav, the claims of Henry Page and others, 

That the claims of the said Tlenry Page and the others herein re- 
ferred to were based upon a demand for money which they had 
advanced and loaned to the Littl: Rock and Fort Smith Railroad 
Company, and which was used, at its request, in the payment of 
interest falling due, and due upon bonds issued to the Little Rock 
and Fort Smith Railroad Company by the State of Arkansas to aid 
in the construction of its said railroad, under the provisions of the 
act of July 21, IS6S, aforesaid. 

The names of the parties who are designated herein having claims 

similar to the said Henry Page are as follows, to wit: S. H. 
*S Gookin, F. M. Weld, BE. T. Farrington, FE. Atkins, and B. E, 

Bates, and in reporting thereon the said Huntington, Ripley, 
tnd Whitney sav: 

- Prior to thre tirst of January, Sel, the State of Arkansas had 
yoaned its credit. to the Little Rock ana hort Smith Railroad (‘om- 
pany to the extent of eight hundred thousand dollars of its seven 
per cent. curreney State aid bonds issued under an act of the Gen- 
eral Assembly of said State, approved July 21, 1565, entitled ‘An 
6—10I1S 
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act to ald 1 the construction ol ratlrouds,’ The amount of Interest 
due upon said bonds and payable on the first day of April, 1571, 
amounted to the sum of twenty-eight thousand dollars. It was the 
duty of the company, unider prothat AY ot si (ytie <tration of its Income 
and revenue, to furnish, on or betore the thirty-first day of Decem- 
ber, ISTO, the noneyvs requisite ly pay this interest: but on the third 
day of March, IST1, no provision had been made to that end. In 
our previous reports we have already deseribed the condition of the 
COMpanyv al that time, owing to the tuilure of its contractor, whose 
duty it Was, dhrone other thinners, lo protect the COMpPany from all 
loss by reason of the loan oft its i Lit, In order to avoid the pred 
alty ot sequestration, whieh would per iinet thre complications then 
existing and render it much more difficult: to retrieve the company 
from its embarrassments, certain persons, Whose names are hereto 
annexed, ()) the fourth day (| Mareh, advanced the Haheyvs set 
avulnst their re pective hates, and paid to the State of Arkansas 
said sume of S25,000, with which the coupons upon said) sum of 
$500,000 State aid bonds, payable April l, IST, were paid. ' 

At the time of Making said advances the parties received no 
So collateral securities whatever, but ubsequently they receryved 

$2,000 In bonds of said company for cach $4,666.67 by them 
advanced. “bhese hones have ie I surrendered aid exchang d for 
stock of the new company, In pursuance with the terms of the decree 
contirming thre foreclosure snles ulider the mortyages ( cvecuted ly 
sald company, 

“Tn our judgment, the principles which governed our action in 
the claims presented by Bb. Eo Bates and others and D. WL. © 
Wheeler nid others ‘lp? } ly with equal foree to the present Cust, 
These advances were made to mect a most pressing emlergeney, 
The old) company was relieved from oa debt which threatened a 
sequestration ol lis revenue, nid the new COMPANY, why 1} if COTMICS 
to settle with the State, will receive credit for the ammount thus parte, 
In fact, every member ot the new corporation equally enjoys the 
benefit of this payment, and it is not just that a few persons should 


? 
. 


} . 1} . * 
be compelled to bear the burden which all should carry. 
4 ] ‘ 1] : . | . as 
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" } “We ' —_ ; ‘ 
serpber Lye hhakete Up Tron Mareh Se ING, tiic alate of pavintent. to 
{ | 


Januarv tl. ISa¢. with interest at the rate of seven per contunn per 


yanccount of ened sulb- 


SUDVRVUL TNA, TROT Cat pouibeted., ate tba Uys hn tie surrehaer fo eneh sub- 
seriber af the ob ligntiotl of COM COTIPTIV, Aba Ob Tite stoCK ot the 
Hew CORMAN, OV Tit TeeerVed Tb enehanee for ti “M'lTicis SUPrPCHI 
‘ . . 
) } . 7 iat ty pe ett | ' |; I — ' , : 
qrCePaad GS NICO, Ge CPeUaSsSuUPCr Oa tlhe ‘ ‘ ‘ Nm chlity bor Sroith 
, . >) . . . " 2 " . . 
PaveWarV simi Cheuiveer Gar call ( " Mimerrersay CMPTLCES GT Take new 
, } sae bar , _ . , ] ¥ 
CanpadaV, SUTTCLCRE Tb ataunb at tine Ueletae CrentV per cent, of 
‘ . - ° 


their par value te cover the satd amount by him subseribed, with 
Miterest as aforesaid.” 

rT Phat the report of satd Tuntington, Ripley, and Whitney 
ti the ( Lauda (>i schia ¥ Is | | 

i The Commitee ap | | Virtue ot il decree reh- 
dered in site sult, ri Gile’ Tadic teenth dat cdi Doceniby ce INy-t, tu @X- 
amine stich chums as thay be prescuted against said) conmpany, hay 


'» 
y 


| 
: 
: 


\ 
‘ 


=MITH RAILWAY ET AL. 


AND FORT 


ing heard the claim presented by Henry Page, and having also 
heard the objections of pPersols opposed to the pavinent or comipro- 
mise of said claim, submit the following report: 

“* "The facts attending this laim are as follows: The Little Roek 
and Fort Smith Railroad Company prior to the execution of the 
mortgages referred to in the bills of complaint filed in this suit, and 
the suit No. 138, upon the equity docket of this court, applied to 
the board of railroad commissioners of the State of Arkansas for 
an award of the State ald railroad bonds, so called, which were 
authorized to be issued under an act of the General Assembly of said 
State, passed July 21, IS68, and entitled “An act to aid in the con- 
struction of railroads.” 

** Bonds to the ameunt of 81,500,000 were awarded to said ecom- 
pany, of which S800,000 were issued and delivered in| comphance 
with the terms of said act, prior le \pril 1, IS71. The elaimant for 
several vears had been and then was the treasurer of said State, and 
continued to be until the month of Mav, 1574. 

“Said company was required by the provisions of the aforesaid 
act, and of act suppl hiehtary thereto, passed on tenth of April, 1S6o, 
and entitled “An act to provide for paving the interest of the 


+] bonds issued to aid in the construction of railroads,” te pay 


to the the treasurer of said State. on or before the thirtieth of 
June in each vear, the amount of interest due and payable the sue- 
ceeding first dav of October, upon bonds theretofore issued to said 
road . ald State aid beorneds by “arine Interest, pavable semi-annually, 
upon the first davs of April and Oetober in each vear. The amount 
of the interest due LDP von said SOOOLO00 State aid bonds theretofore 
received by said company and pavable by the railroad company to 
the treasurer on the thirtieth of June.IS71, and by the treasurer 
pruvantile (>) the first «| iv of ¢ eto - Isal, Tt) thie holed rs of the sc\- 
eral coupons annexed thereto, amounted to the sum of $51,500, 
Demand had been made upon said company for the payment of 
said sum as required bv law 
“The aet authorizing the issue of said State aid bonds. and the 
el Lpopele mentary thereto, made 1 the duty of the State treasure r 
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a the State aid bonds, to its contractor in payment for the construe- 
. .% . .*» 
Mion and equipment of its road Phe contractor had failed at 
. , : , , 
that thre to perform his contract with his subcontractors, 
} } 4 1 | | ] : " . | . . } : 
tx and work upon the road had been entirely suspended. Nego- 
’ . 


tiutions, however, were then in) progress ‘between the con- 
tractor an | lis subecontra tors, white ly it Wiis hoped would result in 
the resumption of work by them. Pitty miles of said road were then 
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in operation, but the receipts from operating the same were barely 
sufficient to pay running expenses and keep the road in repair. 

““At the solicitation of many of the officers of said company, as 
well as those holding its securities, and upon the assurance the 
above tax would be paid, this claimant, not desiring to add to the 
complications then existing, and believing that all difficulties would 
be removed, accepted on the second day of September the note of 
said company, without any collateral security, for 851,500, pavable 
in fifteen days, in payment of said tax, and himself raised or pro- 
vided said sum of 851,500, and parte the same into the treasury of 
said State for the benefit of said railroad company. The coupons 
due and payable October 1, 1S71, upon said S900,000 State aid bonds 
were paid. from the funds so provided by this claimant, and the 
same have duly canceled. The note for 831,500 given by the com- 
pany to this claimant has never been paid, nor any part of the same, 
except as is hereinafter stated. Phe claimant at the time he made 
the above advances held’ no securities of the old COMPANY, and had 
no other interest in it than that of citizens generally of the State of 
Arkansas. Prior to the foreclosure of the mortgage referred to in 
this suit, and the reorganization of said company, this claimant was 

repeatedly assured by several of the largest holders of bonds 
93 issued under said mortgages that after such reorganization 
his claims, ly reason of the above said advances, would be 

settled in some equitable manner, and as nearly as possible upon 
the same basis as the claims of persons who had made advances to 
save the land grant of said company from lapsing. * * * We 
consider that this claim comes within the terms of this deeree under 
which we were empowered taact. [Tt rests not only ona legal founda- 
tion, the note of the old company, but also possesses strong equi- 
—_—-* * * 

“We therefore report to this honorable court that this claimant, 
Henry Page, be directed to deliver to the Litthe Rock and Fort Smith 
railway the above note for 8319000, which he received from the old 
COMPANY, also the hotes or ucceplances Which he recerved from the 
Memphis and Little Rock railway, indorsed by Tate and Greenlaw, 
aforesaid, free from all costs, charges or expelses, or assign them and 
judgment, or execution rendered Upon the same free from all costs 
and CN Pehses, Also thosat he release sited Little Rock anal kort Smith 
railroad and said Litthe Rock and Fort Smith railway from all claims 
and demands of every name and nature, and that thereupon said 
Little a nid hort Smith railway he directed toenNnectite the promis: 
sory note for the sum of 825,500 payable to the order of sach person / 
as sald Page may designate on the first of March, 1S76, secured bw 
its new first mortgage bonds as collateral, at the rate of fifty per 
cent. of their par value’” * * 7 io 

All of which will more fully appear by reference to Exhibit “E2” 

hereto attached and made a pearl hereof, } 
v4 That all of the purchasers of said railroad and its property y 

its agents, attorneys, and trustees assented and consented thats 
said claim of Henry Page and others, hereinbefore detailed, for money 


e 


loaned and advanced to pay interest on the bonds issued by the State 
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of Arkansas to the Little Rock and Fort Smith Railroad Company, 
under the act of July 21, 1868, aforesaid, was a legal and just fst 
upon such property and railroad, which the defendant company, the 
Little Rock and Fort Smith railway; under the order of this honor- 
ble court, appointing said Huntington, Riplev, and Whitney, and 
the reference therein made, was bound to pay off and discharge as 
a part consideration of said purchase of said railroad and property, 
save and except Frank Shaw, David 8. Greenough, Jr., and Charles 
H. Richardson. 

That the said Frank Shaw, David 8S. Greenough, Jr., and Charles 
H. Richardson, on the sixteenth day of December, 1875, by attorney, 
came before this honorable court, and interposed objections and ex- 
ceptions to the allowance of the said claims of Henry Page and 
others, based upon the claim set forth in the report and award of 
said said Huntington, Ripley, and Whitney, so appointed by this 
honorable court as aforesaid, for the PUPpPose aforesaid, upon the 
ground, among others, that the defendant, the Litthe Rock and Fort 
Smith railway, was not liable therefor; that the tribunal (that is 
to say, the said Huntington, Ripley, and Whitney, appointed as 
aforesaid) Was unknown to the law; that the claimants have not 
shown any legal demand or claim against either the Little Rock 
and Fort Smith Railread Company or the Little Roek and Fort 

Smith railway: that the claimants have shown nothing which 
Yo legally entitles them to have priority of the bondholders, or 

even share with them, the proceeds of the mortgaged prop- 
erty, and that this honorable court had no jurisdiction whatever to 
make any order or render any judgment of payment of the claim of 
said Henry Page and others, which said protest and exception 
raised, first, the Habilitw of the Little Rock and Fort Smith Railroad 
Company; second, the liability of the defendant, the Little Rock 
and Fort Smith railway; and, third, the right and power of this 
court to make the order appomting said Huntington, Ripley, and 
Whitney for the purpose aforesaid; and whether the claims of said 
Page and others, as aforesaid, were claims or demands against the 
Little Rock end Fort Smith Railroad Company : and, if so, whether 
the same were proper claims or demands, which this the defendant, 
the Litthe Rock and Fort Smith railway, were liable for under the 
terms and conditions stated in said deeree of confirmation, under 
which the defendants herein claim title. 

That afterwards, to wit,on the twenty-ninth day of -February, 
1876, the following order was made by this honorable court, to wit: 


“Ordered, That the following order, made by the cireuit judge, 

‘and now here approved by the district Judge, be entered of record 
‘as the order of the court in the premises: 

“On reading copy of the decrees, the report (of C. W. TIuntington, 

Henry A. Whitney, and George Ripley, committee appointed by the 

terms of the decree of this court of December 19, 1S74, award- 

TE ing to Henry Page the sum of twenty-five thousand five hun- 

dred dollars) filed November 15, 1875, hereto attached, the 

letter of Mr. Iluntingtom, dated January 4, 1876, and the letter of 
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Judge Caldwell, dated February 17, IST6, hereto attached, it is or- 
dered threat the entd re] orl he. ana thre — > bye It by, confirmed ane 
ordered to be carr d into execution, unless, within ten days after a 
OOPyV of this Ore ler is served on Sol. Fk. Clark, Es (j., Ol counsel forthe 
new company, a bill in equity, or a petition Inthe nature of a bill 
in equity, be filed impeaching the award on the eround of fraud or 
a mistake of facet. 
“At chambers, February 25, 1576. 
(Signed) “JOHN F. DILLOA, 
a Tread Sudge. 
“HENARY C. CALDW ELL, 
* District Judy 


“And thereupon COTES rank Shaw, David s. (creenough, and 
Charles TH. Richardson, by 3. C. Brown, Esq. their solicitor, and 
pray iti apport herein to the Supreme (‘Court of the i! hited States, 
Which appeal is granted.” 


Your Orator states threat the Aecree fore sad lias never boven 
amended, reversed, or set aside, and now is in fall force and oper- 
ation. | 

Your orator further states that he I~ Haviscd sie believes, ana 
so charges the truth to be, that the said frank Shaw, David Ss. 
Cireenough, and Charles TT. le ward on, Or some one or more of 
them. filed therr certain bill or bills in this honorable court, on the 

equity aor chancery riler reat, attuckine tli nitters of law 
yy aristne thereon, that ypeuv. the face of sal lecree, ‘Phat 

the hintter ol law aris) ay thi reorm Wils Nyy tha: - honors ily le court. 
ed judeed ae@ainst therm and sar Orllciscay 1. Denaat thee 
ot thr thi, prosecuted CLEP GLP pes | ire bred yt rent oof dismaissa | 
their said bill te th ~~ mie Cor t Cit d States, and that 
sit lsast-rane litle Court | dicteni anti Wieder. 
ment of this court ii dist ol eet do billber tillsvand thus eontirmed 
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Arkansas to the said Little Rock and Fort Smith Railroad 
QS Company, under the act aforesaid, and that the defendant, 

the Litthe Reck and Fort Smith railway, could only receive, 
and did receive, the railroad so purchased by it. as aforesaid, charged 
with the payment thereof. 

Your orator further states threat the committee aforesaid, with the 
powers Which it possessed, was made and created by the trustees agents 
and attorn Vs of the defendant railway, assented to and acq wiesced 
In by each and all of them in open court; that the lien and claim 
which is now asserted by vour orator was set out and mentioned in 
the bill of foreclosure, In cause No. 158, by the trustees of the first 
mortgage bondholders, and this court asked to determine the priority 
of the len which existed, if univ, between the said first hortvage 
bondholders, represented by said trustees, Huntington and Gookin, 
and the holders of the bonds issued to said railroad company by the 
State of Arkansas, as aforesaid, and your orator submits that each 
and all of the persons who entered into the scheme of purchase, and 
the organization of the defendant railway, before doing so, Were fully 
advised, by the pleadings filed in and proceedings of this court, be- 
fore said sale and betore purchase, and before the execution of the 
mortgage thereon by che defendant railway, or the issue of bonds 
thereunder of the act of July 21, IS6S, aforesaid, and the award there- 
under by the said railroad conmissioners to the Litthe Rock and Fort 
Sriith Railroad ( OMAN, tsaforesaid: that at the time aforesaid the 
validity of the act of July 21, LSGS8, aforesaid, had never been (ues- 

tioned, but had been, and from the time of its passage until 

oN) the vear IS77, recognized by the legislative, executive, and ju- 
dicial departments of the governmentof said State of Arkansas 

and this honorable court as a valid and subsisting act; and so be- 
heving, the said) Pluntington, Ripley, and Whitney adjudged there 
was due to Henry Page, 8. EL. Gookin, P.M. Weld, FE. T. Farrington, 
Atkins, a » be. Bates the sum of 862.9 96.07, and to other per- 
sonsvof which number vour orator is not advised, other large amounts 
to vour orator unknown, for money furnished by them to pay inter- 
est on thre band toad by the State of Arkansas to said railroad com- 
court over the protest of said 

ered the same praud, whieh said 

preme Court of the United 
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Hon. D. W. Carroll, chancellor, presiding, among others, the fol- 
lowing proceedings were had in said court, on the seventh day of 
October, IST1, a day of said term, to wit: 


Srate oF ARKANSAS ev rel. Lexry Pace, Treasurer, | 1243 
U. ».. (ee part ‘ 2 


To the honorable the chancellor of the Pulaski county chancery 
Court: 


Respectfully represents your petitioner, Henry Page, in his official 
capacity as treasurer of the State of Arkansas, that under and by 
Virtue of an act of the General Assembly of said State, approved 
July 21, 1S68, and entitled “Anact to aid in the construction of rail- 
roads,” the Little Rock and Fort Smith Railroad Company, a cor- 
poration having lawful existence under the laws of the said State, 
was designated by the board of railroad Cotumissioners as one of the 
railroads entitled to the loan of the State credit provided for in said 
act, and said railroad Commissioners awarded to said railroad com- 

pany the loan of the State credit to the extent of one million 
10] live hundred thousand dollars, iN) the bonds oft this State, in 

the sum of one thousand dollars each, pavable in thirty Vears 
from the date thereof, with coupons thereto attached tor the payment 
of interest on the same in the city of New York, semi-annually at 
seven per cont. per anhum, as provided in the first section of said 
act, threat unidler anid ly Virtue of an act of the (aeneral Assembly of 
suld State, approved April 10, TS6O, entitled ~.An aet to provide 
for the paving of the interest of bonds issued to aid in the con- 
struction of railroads,” the interest upon said bonds became due and 
pavable on the = first day of April and the tirst day of October im 
each vear, and that it was the duty of the auditor of the publie ac- 
coulits. on or before the first day of June im each Vear, to certiy to 
the treasurer of the State the amount of bonds issued to each rail- 
road company, the amount of the semi-annual interest that will 
accrue thereon; that is to sav, the amount of interest the State will 
have to pay on the first day of October of that Vear on the bonds 
issued lo each of the rallroad companies entitled lo receive the bonds 
provided for in sata first-mmentioned act, anid the amount of tax re- 
quired from each of said railroad coll pailes to pry sid Interest, 
Which tax shall be deemed due and pavable on the thirtieth day of 
June of that vear, as Is provided in the first section of said act, iL} 
proved April LO, LSoo. 

And vour petitioner further represents that in conformity with 
said section first of said act the auditor of public accounts, on the 
twelfth day oft May, Isc, eertitied to your petitioner aus treasurer Oo. 
said State, within the time specitied in said section, that the amoun, 
of bonds theretotore issued to the said Litthe Rock and Fort Smitl 
Railroad Company amounted to nine hundred thousand dollarsy 
and that the interest due and payable on the same, on the first day 
of October instant, amounted to the sum of thirty-one thousand five 
hundred dollars, all of which will more fully appear by reference to 
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the certificate of said auditor, a copy whereof is hereto at- 
102) tached; that vour petitioner, in his official capacity as treas- 

urer, upon the receipt of said auditer’s certificate, caused 
notice to be served upon said Little Rock and Fort Smith Railroad 
Company, before the twentieth day of June last past, which notice 
specified the amount of tax to be paid, the same being the interest 
on said bonds, as hereinbefore stated, and demanded pavinent of the 
same on the thirtieth day of June last past, ws required by the pro- 
Visions of said act of July 21, 1S6S, and said act of April 10, 1869, 

And your petitioner represents that said Little Rock and Fort 
Smith Railroad Company has failed to pay, within the expiration 
of sixtv davs from said thirtieth day of June, the amount of tax 
specified in said notice, as required by the provisions of the before- 
recited acts, and has still failed to pay said tax or any part thereof ; 
that the amount of said tax due and payable at the expiration of 
said sixty days is thirtv-one thousand tive hundred dollars, for 
which said company is in default. 

Wherefore your petitioner prays your honorable court to issue 
the writ of sequestration provided for in the eighth section of said 
act of July 21, ISGS, and that Nathan Hl. Burns, of Little Roek, in 
suid State, may be appointed a receiver to receive in behalf of your 
petitioner the revenue and income of said Little Rock and Fort 
Smith Railroad Company for the purpose specified in said act of 
July 21, 1S68, and for such further orders and deerees in the prem- 
Ises as to your honorable court may seetn proper, 

In testimony whereof, | hereunto set mV hand, and affix the seal 
of my office at Litthe Rock, Arkansas, this seventh day of October, 
1S71. 

(SEAL. ] HENRY PAGE, 
State Treasurer. 
JNO. Ro MONTGOMERY, 
Attorney (seneral State of Arkansas. 


Filed seventh day of October, A. D. 1871. 
Db. P. UPHAM, Clerk. 


103 TREASURY OF THE STATE OF ARKANSAS, 
Livr.e Rock, May 13, 1871. 
Jounxn C. Pravr, President L. Ro and FOS. R. RR. Company, Boston, 
Mass. : 


The auditor of State having certified to me, as treasurer, that the 
amount of the semi-annual interest due on the bonds issued to said 
railread company by the State of Arkansas, to aid in the construe- 
tion of said road, by virtue of an act approved July 21, 1868, enti- 
tled “An act to aid in the construction of railroads,” 1s thirtv-one 
thousand five hundred dollars, and that the amount of tax to be 
paid by said railroad Company is thirty-one thousand five hundred 
dollars, and that the same is payable into the State treasury on the 
thirtieth day of June, 1571. 

Now, therefore I, Henry Page, treasurer of the State of Arkansas, 
do hereby demand that you pay the same, or cause the same to be 
7—1018 
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heretofore appointed as receiver to receive the revenue and ineome 
of said railroad company under and in pursuance of the act of the 
General Assembly in that behalf made and provided, has resigned 
and declines to act further as such receiver, and S. B. Beaumont 
having been nominated and suivgested by said Page, as treasurer 
as aforesaid, as 2 suitable person to be appointed receiver tor the 
purpose required by said act: 

Now, therefore, it is ordered and adjudged that the said S. B. Beau- 
mont be, and he is hereby, appointed receiver under and In pursu- 
ance of said act. to demand and receive the revenues and income of 
said railroad company for the purpose specified in said act. 


To the honorable chancellor of Pulaski chancery court: 
Respectfully represents vour petitioner, Henry Page, in his 
107s official capacity of treasurer of the State of Arkansas, that on 
the seventh day of October, IS71, vour petitioner, by Hon. 
John R. Montgomery, the attorney general of the State of Arkansas, 
exhibited his original petition in this honorable court, praving that 
for the causes and reasons in said petition mentioned and set forth, 
awrit of sequestration should be issued, and that Nathan HH. Burns 
should be appointed a receiver to receive, on behalf of petitioner, 
for the use of the State of Arkansas, the revenues and income of the 
Little Rock and Fort Smith Railroad Company, in pursuance of the 
said acts of the General Assembly in said original petition particu. 
larly referred to. 

That the said) Nathan TL. Burns was accordingly appointed re- 
ceiver as aforesaid, and‘atterwards duly qualitied as such and en- 
tered upon the discharge of his duties as receiver of said railroad 
company, and continued so to act until the 25d dav of December, 
1S73, when he, the said Burns, resigned lis office and position as 
such receiver of this honorable court in said cause, and thereupon, 
on the nomination and recommendation of petitioner of S. Bo Beau- 
mont, by the order and decree of this honorable court, Was appointed 
receiver of said railroad company in the place of the said Burns, 
resigned as aforesaid, to receive the revenues and income of said 
railroad company for the uses and purposes aforesaid, which said 8, 
B. Beaumont thereupon duly qualified and gave bond as such re- 
ceiver, as required by law, and entered upon the discharge of his 
duties, and still is receiver of said railroad company in the behalf 
aforesaid, 

All of which will more fully appear by reference being had to said 
original petition, and the proceedings had therein still remains of 
record in this honorable court. 

And petitioner further showeth to vour honor by way of supple- 
ment to his original petition, that on the loth day of this December, 
IS75, the time being tixed by the charter of the said Little Roek and 
Fort Smith Railroad Company for holding the annual election fora 

board of directors of said COMM, a dispute arose between 
10S the stockholders in serie COT PANY us to the Validity of certain 
stocks in said company, and the right of certain stoek holders 
to vote the stock held by them: at said election, which resulted ina 
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division of the stockholders of said company, and the election of 
two boards of directors thereof, one of which boards of directors 
consists of Thomas M. Bowen, Elisha Atkins, William S. Oliver, 
John Stoddard, D. B. Sickles, N. S. Howe, Henry Page, T. D. W. 
Yonleyv, and O. A. Hadley, and the other of said boards of directors 
consists of John D. Adams,Jordan Cravens, Anderson Gordon, 
Potts, Solomon Foot Clark, Jacob Shinn, and John C. Peay, as peti- 
tioner 1s informed. 

That said Thomas M. Bowen and other first above-mentioned per- 
sons, after having organized as board of directors, elected the said 
Thomas M. Bowen as president of the railroad company and en- 
tered upon the discharge of their duties as such board, and have the 
actual possession, custody, and control of said railroad, its property, 
ete., and claim to be the lawfully elect and qualified board of direet- 
ors. 

That said board, of which Thomas M. Bowen was elected president, 
thereupon exhibited their bill of complaint in this honorable court 
against the said John D. Adams and others, claiming to be a board 
of directors of said Litthe Rock and Fort Smith Railroad Company, 
ulleging that said claimed election of said Adams and others was 
void for the reasons mentioned in said bill, and praying that said 
Adams and others might be restrained from acting, or assuming to 
act, as board of directors ot sacl COMPANY, ete., which wis accord- 
ingly done by order of this honorable court. 

That said John D. Adams and others, claiming to be a board of 
directors as aforesaid, or some one, or some of them, joining with one 
James Lawson and the counties of Pope and Johnson, have insti- 
tuted some sort of proceedings, either in law or in’ equity, of the 

exact nature of which this petitioner is not informed, against 
1) tthe said Thomas M. Bowen and others aforesaid, and have 

caused to be issued out of the Johnson county cireult court, 
where said proceedings are pending, a writ or writs directed to the 
sheriff of said county of Johnson, commanding him to seize and de- 
liver to the plaintiffs ip said suits all engines, cars, and property 
belonging to sett railread company, and now in the possession of 
said Thomas M. Bowen and the otherabove-named persons, as direct- 
ors of said railroad, and to dispossess said Bowen and others of all 
control of all the property of said company which there was, or 
might afterwards be, brought within said county of Johnson. 

That satd Thomas M. Bowen and others having the actual pos- 
session Of said road, and = the engines, ears, and property belong: 
ing thereto, being apprised of the proceedings taken against them 
in the said Johnson circuit court, and of the existence of said writ, 
or writs, in the hands of the said sheriff of Johnson county, in order, 
as they say, to protect their rights in the premises against the un- 
lawful claims and aggressions of the said plaintiffs in said suits, 
have ceased to run trains on said railroad from Little Rock to Clarks- 
ville, the points between which said read is completed and in run- 
ning order, and they aver and declare that they will not run any 
train on said road inte the county of Johnson until said suits pend- 
ing in this honorable court and the honorable Johnson circuit court 
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have been formally determined and the rights of said Bowen and 
others have been settled in the premises: and the said Thomas M. 
Bowen stnicl others have iki thaliv stopped thie trade lor some «€ i\ 
Just, amd will, as petitioner avers, continue to tanto th rigniihie of 
suid trains on siild rere iis dtoresaiad, Ul sald sual =) itl bhaave I) i) 
determined, which will, as petitioner is informed, be at some remote 
period of time, OWily le thie complicated rate ot the higitters in 
COMLPOVErSY., 
And petitioner further states that it is the purpose of said) plain- 
tills in said suit ponding in said Jolmson cirenit court, as pe- 
110 titioner is informed and believes, by virtue of certain writs 
therein issued, to seize anv and all locomotives and cars 
Which mav be brought inte said county of Jolson, and to hold 
the same there until iilel ~unl is «l | | ) ) 
board of directors, composed of said Adame and others, : hall be ae- 
knowledged 
And pret thoner further aves that thi etrll re maiming due to 
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the said State of Arkansas ala Stith) cilbar abtnount of thaoheyv fol 
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and on account of the bonds of satd State lonmed Med Paudlrone 
company te atid in the construction of said ratlrond. aud that uneler 
the provisions of sated nets of the Gamer \ssennbly referred to im 
petitioners satd ortgtual petition, said St of Arkansas is entitled 


le have sanied receive ail the Fe Piller bhed TEPC for oO Stldled Pakbirenial 


" , , . . ' 
company derived from: the operating of sald rativoad, to be applied 
| +} ’ +37 . * +s ; ; _* ’ ‘ * » ? ¢ aa 
to ft be PN if ' ae | if "a6 co] Pracedie’\ st ' : { ‘} oR GEES mae at 
‘ 
be ° ; . ’ | , : . 
" : . ; ' ? ‘| ; y ’ ? } : ° 4 ' : ba 
aforesaid, and tha lt Is Ulhe « Yank Uh iiet J Peck and fort 
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nnd revenues and deome may be earned amd noplied to pavnedt 
of the interest due said State of Ark 

And while vour petitioncr docs not pretend tod le betwoon the 
rival boards of directors, or to cet ) >the validitv of ether 


of their claims to represent said railroad company as ao board of 
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from interfering with said receiver in the possession of said railroad, 
ete.. and his right lo operate the same. 

Wherefore your petitioner prays vour honor to order the said 
Thomas M. Bowen, and others associated with him, claiming to be 
the board of directors of said railroad company, who have the pos- 
session of sala rial Hlroad, | ONES, Cars, ctec., Lo deliver the possession 
oft the Sable lo the ii] il » ° ay Hubont, as such receiver aforesaid, 
and thrast he be authorize 1 ania ( ipower dl and enforeed lo take pos- 
session of said railroad, engines, cars, ete. and to operate the same 
as LOT <sld and col the peurry oses ator sald sanied that the said Thomas 
M. Bowen, Elisha Atkins, William 8S. Oliver, John Stoddard, D. B. 
Sickles, —— Howe, Henry Page, T. D. W. Yonlev, and O. A. Had- 
ley, likewise the said John D. Adams. Jordan Cravens, Anderson 
Gordon, —— Potts, Solomon Foot Clark, Jacob Shinn, and John C. 
Poave and uiso the said James Lawson, Jacob Shinn, and the counh- 


tics of Jolinson and Pope. and all other persons Joined with the said 


lames Lawson as plaintiti in said suit pending in said Johnson ecir- 
euit court. th agents and attornevs be ehjotned from molesting, 
hindering. or interfering with said receiver touching his possession 
of said railroad, engines, cars, property, and machinery thereof 


necessary to be used iioeperating satd rmolroad, and from instituting 
Inv suit tin law oer equitv against said receiver and causing anv pro- 
cess Issued, or to be issued. mM cub suit heretofore mstituted against 
stid receiver to be served upon the said recetver, having for their 
object the recovery trom said receiver of the possession of 
ii suid) railroad, chngtnes, cars, property, ete.. or t nding to «dis- 
inh tl sald recelver mn his rivlit iO Jrosse Ss, Operate, and 
Midtaee satd road for thr PUP Poses aforesaid, and generally trom 
doing uve cel 2% thing T COlsIst clit with rivlits and duties ot said 
S. Bb. Beaumont, as such receiver as aforesaid, ete. 
is! LL. | HENRY ‘ AGE. Treasurer. 
1. D. BW. TOR. 
Attorney General. 


Know all men by these prosents, that we, S. B. Beaumont, as prin- 
cipal, and W.S. Oliver, George W. Clark, and A. P. Curry, sagsurety, 
are hele ana tira dy boatanie iihite thi State of Arkansa - _ for the use 
and benetit of all persons concerned, in the sum of forty thousand 
ala! irs. to be volad (i) condition that, w hie reas, the sid Beaumont 
has been appointed by the treasurer of the State of Arkansas re- 
c Vey of th Littl tock ania ort Smith raliroad., 

Now, if the said Beaumont shall well and truly perform all his 
duties as suclrreceiver according to law, and shall faithfully aecount 
forand pay over all moneys coming inte his hands as such, then this 
obligation tor tn null ana void: Cisce tor main in full force and 
virtu SB. BEAUMONT. 

W.-S. OLIV ER. 

GEORGE W. CLARK. 

A. F GUREs. 
Approved : seamtntes PAGE, Treasurer 
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Filed and approved, December 23, A. D. 1873, 


UPILAM, Clerk. 
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And now, on this day, comes on to be heard the supplemental 
petition of the State of Arkansas upon the relation of Henry 
115 Page, treasurer of the said State of Arkansas, praving for the 
reasons and causes In said petition mentioned and set forth 
that S. B. Beaumont, who has heretofore been appointed receiver in 
this cause to receive, on behalf of the State of Arkansas, the revenues 
and income of the Litthe Rock and Fort Smith Railroad Company, 
for the Purpose specitied In the act of the General Assembly of the 
State of Arkansas made and provided, be ordered, empowered, 
and directed to take the actual and absolute charge and possession 
of the Litthe Roek and Fort Smith railroad, the engines and other 
property of said railroad hecessaryv to the running of the said rail- 
road, aid to run ane Operate said road, and to col ect and pav over 
to D. P. Upham, as hereinafter ordered, the reveaues and income 
resulting from the running of said railroad; that Thomas M. Bowen, 
iMlisha Atkins, William S. Oliver, Jolin Stoddard, D. B. Sickles, N. 
S. Howe, Henry Page, T. DW. Yontey, and O. A. Hadley, claiming to 
be the board of directors of said railroad COMPANY, who have, us it 
is alleged, the possession of said railroad, engines, cars, ete., be or- 
dered to deliver over to said S. B. Beaumont, as such receiver as 
aforesaid, said railroad, engines, cars, ete. and that the said Thomas 
M. Bowen, and others with him claiming to be the board of directors 
of said railroad company, and also John D. Adams, Jordan EE. Cra- 
vens, Anderson Gorden, Kirkbride Potts, Solomon Foot Clark, 
Jacob Shinn, and Jehn C. Peay, who likewise claim to be the board 
of directors of said railroad COTH PAT, and James Lawson and Jacob 
Shinn, and the counties of Johnson and Pope, be restrained from in- 
terfering with said S. B. Beaumont as such receiver, in the posses- 
s1on of said railroad, engines, cars, etc. ° ana the court how being well 
and sufficiently advised in the premises, ix of the opinion that the 
praver of the petitioner ought to be granted, 
It is therefore ordered, adjudwed, and deereed that the said S. BR. 
Beaumont, as the receiver heretofore appointed in’ this cause, upon 
giving an additional bond in the sum of $15,000, with good 
114 anid sufhicient SCCUTILY, to be approved hy the eourt, do tuke 
the actual POSSOSSTON of said Little Rock and Fort Smith rail- 
road, and all the engines, machinery, cars, and property belonging 
to the said Little Rock and Fort Smith Railroad Company, and that 
he run and operate said road as such receiver, and colleet and re- 
ceive all the revenues, Income of said railroad, and pay the same to 
the said D. P. Upham,as master, to be applied as the law directs. 
And it is further ordered, adjudged, and decreed that the said 
Thomas M. Bowen, Elisha Atkins, William S. Oliver. John Stoddard. 
D. B. Sickles, N.S. Howe, Ilenry Page, T. D. W. Yonleyv, and O. A. 
Hadley deliver over to the said S. B. Beaumont, iis such receiver as 
aforesaid, the possession of said railroad, engines, cars, machinery, 
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ete., belonging to said Little Rock and Fort Smith Railroad Com- 
pany. 

And it is further ordered that the said Thomas M. Bowen, Elisha 
Atkins. William S. Oliver, John Stoddard, D. B. Sickles, N.S. 
Howe, Henry Page, T. D. W. Yonley, and ©. A. Hadley, as well as 
the said John D. Adams, Jordan E. Cravens, Anderson Gordon, 
Kirkbride Potts, Solomon Foot Clark, Jacob Shinn, John C. Peay, 
and Ben. F. Danley, and also the said James Lawson and Jacob 
Shinn, and the counties of Johnson and Pope, and all other parties . 
joined with the said James Lawson, as plaintiffs, in a certain suit 
pending in the Johnson county cireuit court against Alexander Me- 
Donald and others, their agents and attorneys, and each and every 
one of them, be, and thev are hereby, enjoined and restrained from 
molesting, hindering, or Interfering with the said S. B. Beaumont, 
as such receiver as aforesaid, in his possession, control, and the man- 
agement of said railroad, engines, cars, property, ete., of the said 
Litthe Rock and Fort Smith Railroad €onipany necessary to the op- 
eration of said) railroad, and from Instituting any sult or suits in 
law or in equity against said Beaumont, as such receiver, and from 
causing any process heretofore issued, or which may hereafter be 
issued, to be served upon said receiver, having for the objeet the re- 

covery from said receiver of the possession of said railroad, 
115. engines, cars, ete., or tending to «listurb the said receiver in 

lis right LO POssess, operate, Or ahage said railroad under 
this order, and severally from doing any act or thing inconsistent 
with the right and duties of said Beaumont, as such receiver as afore- 
sald, 

And it is further ordered that the delivery of certified transcripts of 
the record hereof to the said several PrePrsolis enjolned as aforesaid 
shall be a satlicient notice to them of the matters and things herein 
ordered, adjudged, and decreed against them, and the said Thomas 
M. Bowen, Elisha Atkins, William S. Oliver, John Stoddard, D. B. 
Sickles, N.S. Howe, Henry Page, T. DW. Yonley, and O. A. Hadley 
shall, upon the delivery of such certified transeripts to them, for them 
to deliver to the said S. B. Beaumont, as such receiver as aforesaid, 
said railroad, engines, curs, machinery, ete.. aforesaid, 

And it is further ordered that James M. Vance be, and he is here- 
by, appointed and empowered to serve upon the above-named per- 
sons and parties sald transcripts hereof, and make return of said 
service, 

State oF ARKANSAS, County of Pulaski: 

[, 8. B. Beaumont, do solemnly swear that I will well and faith- 
fully perform all the duties and obligations imposed on me as re- 
ceiver in chaneery of the Little Rock and Fort Smith Railroad 
Company, and [I do solemnly swear that I will well and truly ac- 
count to the Pulaski chancery court for all and every ef the moneys 
that come into AY hands from whatever source as receiver authorized 
to operate said railroad, at the suit of State of Arkansas «x rel. Henry 
Page, Treasurer, ete. vs. The Litthe Rock and Fort Smith Railroad 
Company. Ss. Bb. BEAUMONT, 

sS—101S 
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Subseribed and sworn to before me, this twenty-third day of De- 
comber, IS73. : 
> D. P. UPHAM, 
(ler, of the Pulask i Chancery (wut, 
‘By Cc. W. TAYLOR, D. C. 
Filed Deeember 25, A.D. 1S73. 
DD P. CPHAM, Clerk. 
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Whereas, upon the appleation of Henry Page, treasurer of the 
State of Arkansas, S. B. Bestumont lias, Ly\ the order of this court, 
been appotited receiver of the Lorttlhe lkock ana leort Sniith Railroad 
Cor putin - therefore, know all mien ly these presents, that 5. BB. 
DBeatumnout, as primedpaal, ned ———, us sureties, are cach hie lil shied 
firriily boeottnned tanita thre State of Arkansa Sand litile Whom if Phat 
comeorh, tna thi tn ot fifteen thousand dollars, for tly paiVirbedit of 
Which we eneh bind ourselves and administrators ane ASSIONS, (on- 
ditioned, however, that if sard S. B. Beaumioit, appornted a receiver 
ais ctor suid, shill well nied ru Phordal ll duithe - threat aur In poscd 
Uipron him by virtue of sia cpp na tana nt, ane shal! well nie truly 
wecount bor all Priqodic \s iil ; | rary t ‘t\ of eve r\ deseription thasat SETA 
Come Wile lis listtaels ais stn I receiver, then this boned shall ie ruil 
and void: otherwise in full foree and etleet 
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Ss. B. BEAUMONT. 
». & OLIV ER. 
JOLIN SPODDARD. 


Approved this twenty-third day of January, IS73. 
“W. i. WARWICK, 
Sly of Pulas] i ( hirnee ry (out. 
riled Decenrber weds A 1). INGe. 
». P. UPHAM, Clerk 
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And WOW Obl tliis dav CO pple the Stiits ot Arkansas, hy : 1). Ww. 
Yonley, hie r attorie \ venera a an 7 COTICS ‘Thomas \l. Bowen. ana 
others with him, claiming to be a board of directors of said 

117 railroad company, by Messrs. Benjamin and Barnes and M. 
LL. Riee. therr attorneys, and the said John D. Adams and 
others. claiming with him [fe bye aL he ci] directors (>| sitll rolirond 
company, by Messrs. Clark and Williams, their attorneys, and it is 
ord red thasat thre I otion aT Polaron Ly thi aid John i 1). AY lads and 
others with lim, claiming to bea board of dl rectors of said r: allroad 
COMPANY, to Vocal the order li retotore Inde in this Ciilise, Temipro- 
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rarily appointing a receiver to tuke possession of the said Little 
Rock and Fort Smith Railroad, the engines, machinery, cars, and 
property belonging thereto, and to run said railroad, and account 
tor the proceeds thereof to the court, and to pay the same over to 
D. P. Upham, master in chancery, to be paid out according to law, 
be set for hearing on Wednesday, the seventh day of January, 


IS. 
To the honorable the chancery court of Pulaski county : 


iT the hhiutter of the rea Ivership of the Little Rock and ort Smith 
Railroad Company. 


Wy reis there Is i COMLPOVETSY hetween two parties, each claiming 
to be the duly elected board of dircetors for said read, and entitled 
le have } ose ~S100) thereof: 

And whereas both of said boards and their constituents claim to 
he actuated as their leading purpose to procure the completion of 
sd road : | 

And whereas it is of the first Importance to all parties interested 
threat the same should be compl ted at the carliest hioment possible, 
rendering it obligatory on both or either of such parties to avail 
themselves of any pe <Ible arrangement or ri votiation forsuch pur- 
pose ; 

And whereas it is perenne r that Vt asonable anil hecessary CN Penses 
for negotiating and making such arrangements should be paid out 
of the carnings of the road: 

Phi relore, We, iis the attorneys and representatives of said board 

of cir ctors, do her ly agree ane consent to an appropriation 
IIS) by this court of a sufficient amount out of the earnings of 

said road, now.in the hands of the receiver, to bear the ex- 
penises of two agents, one representing | ach of said boards of direet- 
ors, for the purpose of going to the cities of Boston and New York, 
to try and make such negotiations and arrangements. And we join 
in moving this court for an order to that effect, such sum not to ex- 
cer 7 <CVed lunar 7 dollars, such agent lo he named hy the two pur- 
ties respectively, 

This agreement and motion to be without prejudice to any rights, 
eithier lool cor equitable, which either party may claim in the 
prenilses, 

JORDON EE. CRAVENS, 
CLARK & WILLIAMS, 
DODGE & JOHNSON, 
hy Bh Doard of Oil Ntockhold PS. 
1. PD BW. Yau 


Afharine 7] (yi hid ral. aad (ix tte, hie uf fey Bows ii of ad. 


hiled January 13, A. DL IS74. 


Db. PP. UPHAM, Clerk. 
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January 15, 1874. 


9 yo Ai Sata LEM 


STATE OF ARKANSAS co re!. TLeNry Pace, Treasurer, ) 
rN. » P2035. 


Lirree Rock axp Forr Svrrn Rarroap Company. § 


Came the partios to this sunt, hy their respective soliciters, and 
file their consent and ye tithe maw ritine for gin oneal r ot court miak- 
ine awn Appropriation of a certain sum of mone \ to detray CN pPelises 
of agents of said company te visit New York and Boston on official 
business for the company.  Whererenpon it is ordered by the court 
that the praver of said) petitioners be granted. and that an appro- 
priation be made as praved for in said) petition, not exceeding the | 
sum of seven hundred dollars, 


——— aa 


1 Pripay, Fehruary 12, US75. 
THE STATI OF ARKANSAS er relation of Thexny Pace, ex parte, ) 
Us. -115. 
Lirrne Rock anp Fort Siri Rairoap. | 
Comes the plaintiff, by her attorney-general, and on his motion it 
is ordered that this cause be continued 


Junge 16. 1S75. 


SrTatre oF ARKANSAS cr relotion TeNRY Pace, Treasurer, ) 


rs » 115. 


lLarttke Roek anp Fort Svrru RAILROAD. } 


Comes the State of Arkansas, ly her attorney general, and,on his 
motion, it is considered and ordered ly the court that the receiver 
in this ease be. and heis hereby, directed to make lis settlement and 
report at the next term of this court, 


Drecempen 14. IS75. 


Stark oF ARKANSAS co ore! Tein Pach, Treasurer, ac parte, ) 
. Lis. 
Lirrike Reoek AND Forr Svrrn Raimeoavp \ 


Ordered by the court that this cause be continued 
STATE OF ARKANSAS: 
Liv the Pulaski Chancers Court. 


§ a. w. Calloway, clerk of thre Pulaski chiaanes rv court, hereby 
certity that the forewormng Isa true. correct, and compared transcript 
of the petition ane exhibits ther toattached : boniel, oath. and letter 
ot resignation of the recelver : official letter of State treasurer to 
attorney general; supplemental petition of plaintiff: bond and oath 

of S. B. Beaumont, agareceiver, and special bond of Boanmont. : 
120) aus receiver, and written agreement of counsel: and the Viarl- 
OuUsS record orders hiade nit the Cust, except those contirming 
the several reports of the receivers herein, in the case of the State 
of Arkansas On) the relation of Henry Page, treasurer, ete., against 
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i the Little Rock and Fort Smith Railroad Company, as the same ap 
. pear on record and on file in my oftice. 
Witness my hand and the seal of said office, on this twentieth 
day of Mareh, A. D. 1SS5. 
[SEAL] J. W. CALLOWAY, Clerk. 
ne Ss. Ro. BROWN, D.C 
ik- 
“Os | 121 Amendment to Bill. 
lal : a 
~ / kexuipir “ D2. 
va Lirtee Roek, August 17, 1869. 
ie 


Pursuant toa call of the president, a meeting of the board of di- 
rectors of the Little Rock and Fort Smith Railroad (" OMpAany Was 
held at the office of the company in’ Little Rock, at which there 
were present Messrs. Charles G. Seott, S. L. Griffith, D. E. Jones, J. 
L.. Shinn, Charles C. Reed, and Edward Wheeler, a quorum. 
¥. The following communication from D. W. C. Wheeler, the con- 
tractor for the construction of the road, was received and read: 


if 7 “ Lirrte Roex, August 14, 1869. 
“To the president and directors of the Little Rock and Fort Smith 

Railroad Company. 

“GENTLEMEN: In view of the probable action of the next Con- 
eress of the United States upon the subject of a southern railway to 
the Pacitic coast. and the adv: antage that will accrue to this State 
from having the Little Reek and Fort Smith railroad constitute a 
part of such southern woute, the completion of vour road to Fort 
Smith, at the earhest practical day, has become a subject of para- 
rhc ln portanece, hot only To your company, but to the citizens 
vent rally of the State. 

‘Being impressed with the importance of this, T have made such 
financial arrangements, conditioned on such modification of the ex- 
isting contract, approved by the executive committee of vour board, 

December TS, TS68s, with Mr. Warren Fisher, Jr. of Boston, 
122 Massachusetts, in behalf of himself and assectates, as will in- 

sure the completion and equipment of vour read, with all 
reasonable dispatch. These moditications | now desire to submit 
for vour consideration and approval. 

* First. T propose, in leu of the $5,825,000 of the first mortgage 
bonds, and the S425.000 of the second mortgage bonds of said com- 
pany, to be paid to me, as specified In said contraet, that said Little 
Rock and Fort Smith Railroad Company shall pay to me, or my 
assigns. in the manner specitied in said contract, $5,500,000 first 
lhortgave bonds of said COMpaNny, and S5,.000,000 of land bonds ; 
said S3.500,000 first mortgage bonds to be secured bv a first mort- 
gage on the railroad of said company and its equipments, appurte- 
naneces, franchises, and all the remaining, present, and future to be 
acquired p roperty of said company, with the exception of the land 
granted by Congress and the State of Arkansas, to aid in the con- 
struction of said railroad, and such other lands as may hereafter be 
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donated tg said company, or received in payment of subscriptions 


to the capital stock : the hones wider seid first hortvagve to ne of 


the denomination of $1,000 cach, payable in thirty years from: tie 
first day of October, ISO, with interest COUPONS attached thereto, 
bearing interest at the rate of six per centum per annum, payable 
semi-annually, the principal and interest of said 85,000,000 of first 
mortgage bonds to he payable only in United States gold com, Said 
$5,000,000 of land bonds to be seeured by a first mortgage upon the 
lands of said company, granted by Congress and the State of Arkan- 
sas to aid in the construction of said railroad, and such other land 
as may he donated to seated COMMUN, OF Pee ived hy it, mn pavinient 
of subseriptions to its capital stock. Said Jand bonds to be of the 
denomination of SPEQ0G0) each, pavalole i thirty (200) Vvoars from the 
first dav of January, ISTO, with interest coupons attached thereto, 
bearing Interest at the rate of seven per centum per annum, pavable 


setit-aiiuativ. 
IZ “Second. Lpropose that said company shall pay over to me 
ane mi assigns all mone lat maav Te fter | recerved 
from the sale ot lands im the Clarksville ah ior elsewhere, bn 
the State of Arkansas, or te be app Prepritod sped invested pn thi Calpe 
1) 


ital stock il sail COMPANY Satine Subi otha revs Tho ue or thasat Th 
hereatt r bie Pecelryve | by =; rel qt} 

the capital tock, afler th pREN TL hit «ol tha eX pelises cr] sed Coli 
pany, together with all State, county, city, and town bones, or evi- 
clenees oft bhyele tesa ttioss thiat Prbia\ be lye 1} 11) «| ot iy subscribed 
In pavinent of stock of said company 


Doanv on decount of subserppotions to 
i i 


. 


*"Prusting that the modifications of the contract of December 1s, 
Which T have proposed as above, will mect with vour approval, and 
that vou will unite vour efforts with mine in securing the carly 
completion of the road, & remain respectfully, 

DW. C. WHEELER, Trustee, 
‘By EDW. WIEELER., 
“ Ntorncy in: Facto 

Which comm tulileation Wiis rena re) tha ee tarvias also sy) chao ot 
the contract between |) \\. = NeeicPr, as TPustee, ane Warren 
Fisher, Jr. dated the ninth dav of Tune. Psav 

The following votes were then offered bv Mr. Wheeler. and wer 
ndopted, to wit 


\ *% ‘ . ’ . . * 
** . ; . *} ’ > . .* . > - ~~ ) 
‘ 6 ; . + — { 
’ , ’ ~~ : ~ 
trie Se | ‘ ‘ : ; i* ; = ‘ : = . ‘ | : \ : 
. . . 
*** . . * . , ° , ° > " . _ : ; ’ . 
ee ‘} ; ® 7 


=f rile ‘? | ‘ I "ay \ \ 
, ,* ’ , " )) . 
Con tii ~ - i be 
, . : : 
be, and the same are [i : <( ; 
a «} . . 9 .* ] . o} ] . : » ] 
PRUTIN aerees Fo ConpOrin ta tlie cil: reese crete Ith sctiel CoOtl- 


tract. 
124 The tollowine COPTTDELIULDA Le ation Wiis tha nh Ye nal by the ~cule- 
tarv, to wit: 


3 
? 
: 
‘ 
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“Orpice oF THE BOARD OF RAILROAD COMMISSIONERS 
OF THE STATE OF ARKANSAS, 
“ Litrte Rock, Ark., April 28, 1869. 
“CHARLES G. SCorT, 
* President of the Little Rock and Fort Smith Railroad Company. 
“Sie: Having considered the application of the Little Rock and 
Fort Simith Railroad Company, made through you, its president, for 
a loan of the State credit, 1 purstlahee of an act, entitled ‘An act 
to aid in the construction of railroads, approved July 21, 1868, and 
sald act having been submitted to ania ratified by the people, in a geh- 
eral cleetion, held November 5, 1868S, in accordance with  see- 
tien 6, article 10, of the constitution of the State, ana being 
sutistied that the construction of said line of railroad will be 
of public benefit. the application of said company for a loan 
of the State credit to the amount of ten thousand dollars per mile 
fora distance of one hundred and itty ritles, Is hie reby approved, 
wn said loan of the State credit ix pledged and granted lo sald 
railroad company, and said company shall be entitled and have a 
rivhit toask tor and receive ihe bonds of the State hereinbefore de- 
clared pledged and granted upon complying with and fulfilling the 
lt riis and conditions of the above-named act. 
“POWELL CLAYTON, 
* (rovernor of Arkansas, 
“ROBT J. T. WHITE, 
* Necye leary of Ntete of Arkansas, 
“BENJ. THOMAS, 
ns (‘omemissione i of Public Works, 


* Board of Railroad Commissioners. 


“| certify that the foregoing is a true record of the board of rail- 
road commissioners of Arkansas. 
[SEAL | “BENS. THOMAS, 


* Necre lary of thee Board.” 


“Orrick or Pusntic Works, 
* LITTLE Rock, Apri PO TS6o). 
“And the same was ordered to be recorded with the min- 
12.) Utes of this Thies tine. and the original placed Ol file in the 
othe al thas secretary. 
| -C. G. SCOTT. 
J. HW. HANEY, Nevretary. 
* Littie Rock, ARKANSAS, 
“ Fripay, VWareh 25. 1870. 
*Pursuant te a eall ef the president, a meeting of the board of 
irectlars Wis lie | this dav, ut White 7 Wwe Te pers ~cht NI. ==—fs, Charles 
Gi. Seott. J. HE. Hanev, Edward Wheeler, James Lawson, and James 
A. Martin. a quorum of the board. 
“Mr. Janes A. Martin submitted the following resolutions for the 


ction of the board, which, on motion of Mr. Wheeler, were adopted 
hanimously, to wit: 


ul 
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“ Resolved. That the two hundred bonds of the State of Arkansas, 
issued in aid of the Litthe Rock and Fort Smith Railroad, numbered 
from one to two hundred inclusive, now in the hands of the presi- 
dent of this company, be by him transmitted te Edward L. Adams, 
the treasurer of this company, and that the said treasurer be ane is 
hereby directed to pay the same to Warren Fisher, Jr., contractor 
for building said road, to oo for the Purpose of providing for the 
ironing, equipping, building, and completing said read, 

1 it <olvedl, Vhisat thie Secrenary revister the Leonels, numbered trom 
ohe to tWo hundred Inclusive, r celved as aid from the State of Ar- 
kansas, for the Little htock ana ort Smith Railroad, and make such 
register il record of lus office. 

ie Resolved, That the secretary ix hereby directed to transmit il 
COpy of theabove and foregoing resolutions to Edward L. Adams, 
treasurer, properly certified. 

* . * = * + 


“There being no further business, on motion of Mr. Lawson, the 
board adjourned. 
“CG. SCOTT. 
“GORDON N. PEAY, Scerctary.” 


126 * Lirrte Rock, ARKANSAS, 
* June 20. 1S70. 

“Pursuant to a call of the president, a meeting of the board of 
directors was held on this day,at which were present Messrs. Charles 
G. Seott, U. M. Rose, Edward Wheeler, James A. Martin, and James 
Lawson, a quorum of the board. 

“Mr. Rose submitted the following resolution, which was unani- 
mously adopted : 

“ Resolved, That the action of the president of this company, in 
forwarding to Edward L. Adams, treasurer, at Boston, Massachusetts, 
the bonds issued by the State of Arkansas, in ald of the Little Roex 
and Fort Smith Railroad, numbered from 201 to 500 inclusive, ts 
hereby approved, and that said Adams be, and he is hereby, author- 
ized and directed to pay over said bonds to Warren Fisher, Jr, con- 
tractor, for the ironing, equipping, building, and completing said 
road. 

“Resolved, That the secretary transmit a copy of the above and 
foregoing resolution to Edward L. Adams, properly certified. 

“CLG. SCOTT. 

“GORDON N. PEAY, Seeretary.” 


“Oprrice oF Lirree Rock & Fort Situ Rattrop Company. 
*LirrLeE Rock, ARKANSAS, December 22, 1871. 


“The board met this day, pursuant to adjournment. Present : 
Charles G. Scott, president and chairman, and Directors Alexander 
MeDonald, Hlenry Pave, Win. s. Oliver, John Stoddard, and James 
Lawson, il legal quorum | the bourd, 


te “ s “ 


he iA GROCER L! 45, 


sail a WOO WA! 4, 
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“Mr. Lawson presented the following proposition, which, on mo- 
tion, Was unanimously adopted, to wit: 
* Voted, That Edward L. Adams, treasurer of this company, 
27 ~= be, and is hereby, instructed to deliver to Josiah Caldwell 
$250,000in bonds of this company, and $200,000 in Arkansas 
State bonds, upon payment to him at sixty cents on the dollar of the 
par value of the same, and from the proceeds of which said treasurer is 
hereby directed to place one hundred and fifty thousand dollars to 
the credit of Gordon N. Peay, secretary of this company, in the city 
of New York, subject to his drafts, for the purpose of settling the 
debts of Pierce, Stacey, and Yorston, in accordance with the resolu- 
tion passed by this board on the nineteenth day of December, 1871 ; 
and trom the balance remaining said Edward L. Adams, treasurer, 
is hereby directed to pay to the treasury of the State of Arkansas the 
amount due the State from this company, for the interest due Octo- 
ber 1, 1S71, on bonds issued in aid of this company. 
* - « * * * * 
“On motion of W.S. Oliver, Esq., the board adjourned subject to 
the call of the president. : 
“C.G. SCOTT. 
“GORDON N. PEAY, Seere tary.” 


“Orrice oF Littte Rock ann Fort Suiru Raitroap Co., 
“ Lirtte Rock, Ark., April 18, 1872. 

“The board of directors convened this day pursuant to the call 
of the president. 

“Present: Charles G. Scott, president and chairman; and diree- 
tors John Stoddard, Henry Page, William S. Oliver, and James 
Lawson, a legal quorum of the board. 

“On motion of Mr. Lawson, Mr. John Stoddard was appointed 
secretary pro tei. 

“On motion of Mr. Lawson, it was— 

“Voted, That the president be authorized and directed to deliver 
to Henry Page, State treasurer, two hundred thousand dollars of the 
first mortgage bonds, to be held by the said Page as collateral security 
for amount paid by him for interest on bonds of the State issued in 
aid of this road. 


+ * * * * . * 
i2s “On motion, the board adjourned subject to the call of the 
president. 


“(' G. SCOTT, 
“TORN STODDARD. Secretary pro tem.” 


“Orrice or Lirrte Rock aNp Fort SvitH RAILROAD Co., 
“Lirr.e Rock, Ark., September o, 1872. 
“A meeting of the board of directors was held on this cay, upon 
the application of Directors Lawson, Page, and Oliver. 
“Present: Alexander MeDonald, vice-president and acting chair- 
man in the absence of the president; and Directors James Lawson, 
GV 1011S 
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Henry Page, William >. Oliver, and 2. II. Barton, il legal (uorum 
of the board: and the following proceedings were had, to wit: 

“The chairman announced the object of the meeting to be te 
provide means for the pavinent of the interest falling due on the 
first of Oetober Lp the bonds of the State issued in aid of the 
railroad of this CODY, 

“Whereupon Mr. Lawson introduced the following resolution, 
which Wiis re sud, nied, On tnotion Unanimously adopted, to Wit: 

“Resolved, That the treasurer of the Litthe Rock and-Fort Smith 
Railroad Company be, and he is hereby, directed, on the order of 
either the por sident or view us stdent of thre OnE, To execute the 
note of tlits company, due ninety davs from the date of execution, 
and deliver the same to Tlenry Poee. treasurer of Arkansas, or his 
aeent, Loge ther with one tliundred = bonds of this COMPANY, as col- 
il loan to thee 
the interest due on the first of Oetober on the bonds of the State’ 


isstied it} ale 1) ee ea Litt t I M°R cilia lor ssiiith RR tilrored, 


, ’ ? , ’ . 
lateral, to be used by lium fer the purpose of seeurin 


2 ' es 
PeL Phere bere neo further business, on metion. the board 
' : } ’ ] ‘ 4 . , 
adjourned subreet to the call of the president. 


oe Nie [x INALD. Lier President. 
“GORDON N. PEAY, Seeret 


“Orrick oP Lirree Rock anp Forr Sairian Rattroap Co., 
“Lairree Rook, Ank., Saturday, December 21, 1872. 

“A meeting of the board of directors was held on this dav. at 7.50 
o'clock p.m. in pursuance of a call of the president, , 

* Present: Charlies Gr. Scott, Esq.. president and chairman of th: 
board: and Directors Jolin Stoddard, Williams S. Oliver. James Law- 
Sot, ane Anderson Cioran ul Whils I tlie following proceedings Were 
had, to wil 

“Mr. WoS. Oliver submitted the following resolution, which was 
read and unanimously adopt 


— 
-~ 
on 
~ 
- 


“Voted, Phat Jostah Caldwell, Esq... bev and he is hereby. fullv en- 
powered lw hbegothits fom, canned pL Ts lease dn thas Phetdine of this company, 
nine hundred thousand dellars of the bonds of the State of Arkan- 
sas issued in aid of ratlroads, at a price not exceeding fifty cents on 
the dollar ef their par value. and to pay for the same ino the new 
first mortgage bonds to be issued by this company at not less than 
eighty cents on the dollar of their par value: said State bonds se 
purchased tw fy Lise'ct tr\ tie Cort) anv Th Cade ation i>] the SOON) 
in bones Issued Ly the State In ald of thre road of this company, 

CG SCOTT wn : 


*“GORDOR A. PEAT, & 


“Orrice oF Livtee Rock AND Fort Surru RaiRoap Co. 
“Lairrie Rock, Ark. D/haursday, April 3, S73, 2 e'elock P.M. 


“The board convened this day at 2 o'clock p. m., pursuant to ad- 
journment. | 


AND FORT SMITH RAILWAY ET AL. tie 
150) “Present: Alexander MeDonald, vice president: and di- 
rectors, John Stoddard, William S. Oliver, Henry Page, and 

ig * Hadley, il legal quoruln, 

> * - ’ * * ~ 

“ Der. Ilenry Pave presented to the board a statement of account 
for amounts due the State of Arkansas for expenditures made for 
this company, which was read and approved. 

“And thereupon Mr. Hadley submitted the following resolution; 
Which was considered and adopted unanimously, to wit: 

* Resolved, That titty of the new first mortgage bonds of this com- 
pany be, and the sameare hereby, appropriated,or so much of the pro- 
coeds thereot as may be hecessary, to pea\N ah account to Ilenry Page, 


anid the treasurer ol this COLD ls authorized ane directed to dis- 
pose of the said titty bonds at not less than eighty cents on the dol- 
tar for siiid PUPprose, 

“Mr. Oliver presented the following resolution, which was con- 
sidered and unanimously adopted, to wit: 

* Resolved, That the treasurer of this company be,and he is hereby, 
authorized and directed to pay the dratt drawn upon him this day 
by Tlenry Page, Esq.. treasurer of the State of Arkansas, for the sum 
of SLZO15, prauvartol Lehi days aiter siulit berg the amount reg@ired 
to pay the imterest and commissions on renewal of loan made 
for the benetit of this company from Mr. Loomis, of New Haven, 
Conn. 

“On motion, the board adjourned. 

“A. McDONALD, Vice President. 
“GORDON N. PEAY, Seeretary.” 


“Orrick Littie Rock anp Fort Svrru RAILROAD CoMPANY, 
“ LittLe Rock, ARKANSAS, April 29, 1S73. 
/ 


~The board convened this day at 2.50 oclock p. m., pursuant to 
a call of three directors. 


Lo] freine nt: Al canader Mel donald, John Stoddard, Ilenry 
Page, George Everett, and William S. Oliver, a legal quorum, 
: , a . ‘ ‘ = 


“On motion. the boaed resumed consideration of the sulject of 
transmitting the seal of this colipany Co the city of Boston, tor the 
execution of the new first mortgag bomeds: and thereupon, after 
discussion, the following resolutions were submitted and unani- 
mousiv adopted, to wit: 

* Resolved, That Gordon Peay, the secre tary of this COTHPany, be, 
and he i here by, authorized and imstructed to proceed to the city of 
Boston, and carry with him the seal of this company, and there affix 
the same to such of the new first mortgage bonds as may have been 
previously signed by the president and treasurer, authorized to be 

+} 


by a vote of the stockholders at their meeting held on the 


Isstlee 
twenty-fourth of January, 1875, which have been, or are approapri- 
: . 


ated) by the orders of this board. as hereinafter set forth: and to 


ana 


“upply or dispose of the same in conformity with the letter of in- 
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structions from Mr. Alexander McDonald, vice president, which is 
submitted to and approved by the board, to wit: | 

“152 bonds delivered to Hlenry Page, State treasurer, hy order of 
this board, made April Is, S72, to be held by him as collateral 
security for interest paid on bonds of the State issued In aid of the 
road of this company. : 

“100 bonds delivered to Heury Page, State treasurer, by order of 
this board, made September o>, 1862, to be held by him as collateral 
security for note given for loan to meet the interest due first of Octo- 
ber, ISTZ, on bonds of the State issued ii aid of the road of this 
company. 

“450 bonds, appropriated by order of this board, made on the 
twenty-first ot December, Isc 2, for the purchase of nine hundred 
thousand dollars in) bonds of the State, Issued in aid of the rail- 
roads, to be used in retiring and cancelling the S900,000) of such 
bores issued by the State in aid of the road of this COPAY, 

2% * XK , ‘ rm » 
132 ai | bonds, appropriated by order ot this board, made on 
the third ot April, Nas, or so much thereof as may be hec- 
essary to pay theaccount of Tlenry Page, State treasurer, allowed at 
that date, tor the sum of S22 274-40. 
_ * ~ — —_ » = 
“A. MeDONALD. 
* Piece President. 
“GORDON N. PEAY, Seeretary.” 


“OFFICE OF Littte Rock AND Forr Suita RAteRroap Co., 
| “ Lirrie Rock, Ark., May 6, 1873. 

“The board convened this day at 1 oclock J). Tbh, in pursuance of 
the call of three directors, and notice by the secretary. Present: 
Alexander McDonald, Henry Page, William S. Oliver, George Ever- 
ett, and John Stoddard, direetors, a leval quorum, 

“Mr. Henry Page submitted for the consideration of the board 
communications received by him trom Messrs. Edward Matthews 
and Clark, Waleott & Co.. in regard to the renewal of notes executed 
by him for loans to pray the mitereston the bods issued by the State 
in aid of the road of this COMLPay, anid stating that in the event of 
a failure to renew said notes at an early day,or the payment of said 
loans, the securities hypothecated therefor must be sold for that pur- 
pose. 

“Whereupon, after discussion of the subject, Mr. W.S. Oliver pre- 
sented the following resolution, which was adopted, to wit: 

= he solved, That the Leones ot this company, hy pothecated by \lr. 
Henry Page, State treasurer, must be sacrificed, together with large 
nmounts oft State securities, tor w hich this COMIN ure responsible, 
unless better terms than those by Mr. Matthews are offered : in Which 
event the State treasurer must and will be protected, and made sate 
in the loss of his securities, without regard to cost, 

“On motion, the board adjourned. 

“AL MCDONALD, 
* Vice President. 


“GORDON N. PEAY, Secretary.” 


AND FORT SMITH RAILWAY ET AL. . io) 


133 “ Orrick oF Little Rock anv Fort SuirnH RartLroap Co., 
“ Lirr_e Rock, Ark., May 10, 1873. 
“The board convened this day at 1 oclock p. m., pursuant to a 
call of three directors and notice by the secretary. Present: Alex- 
ander MeDonald, Henry Page, William 8. Oliver; George Everett, 
John Stoddard, and O. A. Hadley, directors, a legal quorum. 
* * * . = . * 


“Mr. O. A. Hadley presented the following resolution, and moved 
its adoption, which was carried unanimously, to wit: 

“Resolved, That the resolution adopted by a vote of this board, 
on the twenty-first day of December, 1872, authorizing Josiah Cald- 
well to purchase nine hundred of the bonds of this State. issued in 
aid of railroads, be, and the same is hereby, upon: the request of said 
Josiah Caldwell, rescinded and annulled. | 

“Mr. Hadley presented the following resolution and moved its 
adoption, Which was carried unanimously, to wit: 

“Resolved, That when Henry Page, State treasurer, delivers to 
the treasurer of this company the two hundred and fifty-two old 
first mortgage bonds of this company, and all the notes of this com- 
pany given him in payment for the amount due the State of Arkan- 
sas, the treasurer of this company is hereby authorized and directed 
to give him the collateral notes of this company for the amount due 
the State, payable in three months trom date, and with said notes 
deliver to him new first mortgage bonds of this company at fifty 
cents on the dollar as collateral security for the payment of the 
amount of said notes. 

“Mr. MeDonald submitted for the consideration of the board a 
substitute for the late instructions to the secretary, approved by an 
order made twenty-ninth of April, 1873, the following, which was 
read, and on motion, ratified and approved by the board as a sub- 

stitute for said former letter of instructions, and ordered to be 
134 entered upon the record of proceedings, which was in the 
words and figures following, to wit: 

“In lieu of the letter of instructions given to Gordon N. Peay, 
secretary, by this board in their meeting held on the twenty-ninth 
of April, 1S73, Lami instructed to direct as follows, viz: 

“Third. To deposit with Edward L. Adams, treasurer of the Lit- 
the Rock and Fort Smith Railroad Company, $50,000 of said new 
tirst mortgage bonds, taking his receipt for the same, reciting therein 
the number of each bond and the object for which the same are ap- 
propriated ane deposited, V1Z.. lo pay account allowed to Henry 
Page, State treasurer, by order of the board, made third of April, 
IS75, for sum of 822,274.40. 

* ok He se « * * 

“Mr. O. A. Hadley presented and moved the adoption of the fol- 
lowing resolution, which was carried unanimously, to wit: 

* Resolved, That a suflicient amount of the new first mortgage 
bonds of this company be, and are hereby, appropriated to carry 
into effect the resolution adopted by this board, authorizing the 
treasurer to execute the notes of the company to Henry Page, State 
treasurer, and to deliver to said Page, as collateral security for the 
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payment of said notes, a sufficient amount of said new first mort- 
pape bonds for that Purpose, and that a certified COpYV of this com- 
shall bye the Wilrahnt or authority to the Lreis- 


pany (resolution ?) 
New England 


urer of this company to draw said bonds from the 
Trust Company for that purpose. 

“ Mr. \W. S. Oliver por sedite | anid moved the adoption of the fol- 
lowing resolution, which was carricd, to wit: 

“Resolved, That the president, Vice president, and directors, O. A. 
Hadley and Henry Page, be and are hereby appotited a cobimit- 
tee, with full powers, if in their (iy) EON they deem: it for the best 

bate rests of this COMPAL lw lake a contract it) the hahiie of 
Oe) this company for the ponbinyardpePuemshgge go 
State of Arkansas, of 31,000 each, for 


per cent. bonds of the} 
the purpose of retiring the bonds issued by the State-4n add of this 


COM Mpany ; provided, they Cilli Inake a contract by Which the loticls 
Will be deposited within thirty davs from this date, with the Farmers’ 
uaan and Trust Company of New York city, suljectto the caten al tie 
COMPANY, al the price not exceeding forty eonts onthe dollar oftherm pear 
value, payable in wet lessthan five nionths trom this dat nid thev ure 
hereby also authorized to deposit with said) Farmers Loanand Trust 
Company, as guaranty onthe partof thiscompany, thatthey will tak 
seid ihe hundred State bones ane | pat lor the sate at thr atoresatid 
Within the time mentioned so Phrcadis of the mew first Morteace 

ir\ 


price 
bonds of this comp cunhy (rote xceed ne = rr one MY) sis Dn iV bye HCCess; 


to enable them to mi: ak e such © 
to be taken from: those remaining in the New England Trust Coim- 
pany, subject to the orderof this board: and this is the authority lor 
the treasurer of this COM Pay to draw said new first lhorteave bonds 
for the Purpose wbove prentioned, 

There being no further business the board adjourned, 

LM DONAT LD. DP vee-Presedent. 
‘GORDON N. PEAY, Seeretary.” 
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Orrick oF THE Lrrvic Roek anp Formr Surra RoR. Co. 
LirrLeE Rook, ARKANSAS, Voreuber 29. S75. 

A meeting of the board of directors of the Litthe Rock and Fort 
Smith Railroad Company was held at foclock poinot thisday, in pur- 
suance of the call made by the vice-president, at which were present 
Messrs. Alexander MeDonald, vice-president: John Stoddard, Tlenry 
Page, Won. S. Oliver, and Oo. A. LI. il llew, live directors, baking il 


leoal qtboruin of thie bore, 


min \lr. Hlenry LP sicee pete sented for thre wetion of the bora his 
nel Fort Snrauith Ratlrond 


— 


" ! , } 
UCCOUNE ALU the Latthe Roek oa 
Company fOr interest and) comics mis paidoon loans obtained by 


him to pay Interest on the bonds of th State of Arkansas issued in 
aid of the road of this company, and iterest, exchange. and com- 
ere aid on the several renewals of said loans.and the Xpenses 


r 
incurred by him in travell 

le othate and renew loans, GOUT fo thie averegate of forty-two 
housand tive hundred and ninety-six twentyv-hundredths dollars, 


Len addled Tram the CItLV of Vew York lo 


ne 
"; 


ovale 
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And thereupon, after examination of said account, on motion of 
Mr. Oliver, it is— 

Resolved unanimously by the board, That the same be allowed 
against the Litthe Rock and Fort Smith Railroad Company, in favor 
of Hlenry Page, for the said sum of forty-two thousand five hundred 
and ninety-six twenty one-hundredths dollars, and that the secretary 
furnish hima copy of his said account, together with a copy of this 
order endorsed thereon and duly certified under the seal of this 
COMMpRULY, 

Mr. Henry Page submitted the following proposition for the con- 
~ideration and action of the board, to wit: 

“ T propose to purchase from the Litthe Rock and Fort Smith Rail- 
road Company one hundred Arkansas State aid bonds, now held by 
meas collateral to secure loan, for which T will allow twelve thou- 
sand five hundred dollars (812,500). 

‘T also Propose tO purchase from said Little Rock and Fort Smith 
Ratlroad Company all iron rails, rail fastenings. frogs, switch-rails, 
switch stands, now owned by said railroad company, and in the 
State of Arkansas, not at this time laid and in use by said railroad 
company, Including track and material now laid for temporary use 
from the Memphis and Little Rock railroad depot, at Argenta, to 
the junction with the Cairo and Fulton railroad, and now used by 

trains. 
ayi “For the above bonds | propose to credit said Little Rock 

and Fort Smith Railroad Company, on account of moneys ad- 
vanced in procuring loan for said railroad company, in the sum of 
twelve thousand five hundred dollars (812,500). For the above- 
nintioned rails and other materials, the sum of ten thousand dol- 
lars (S10,000), to be credited on account of money advanced to said 
railroad company, as approved by board of directors this date, Little 
Rock, Ark., November 29, 1873. 

(Signed) “HENRY PAGE.” 


And thereupon, the board having fully considered the proposi- 
tion, on motion of WLS. Oliver, it is unanimously— 

Resolved, That the same be, and is hereby, approved and accepted 
by this board: that the property specified im said proposition be 
turned over and delivered to Tlenry Page by the present) superin- 
tendent in charge. S. B. Beatimont, Esq. and that said sums of money 
be placed to the credit of this COMLPAUIV Upon the account allowed 
this dav in favor of said Page. 

And, on motion of W.S. Oliver, the seeretary is Instructed to fur- 
nish Mr. 8. B. Beaumont a duly certified copy of said proposition, 
and the above procecd ings thereon of the board hereon as his war- 
rant and authority for the delivery of said property to Henry Page. 

: - 4 $ * * * 

On motion, the board adjourned to Friday, the second day of De- 
cember, 1875, at 11 o'clock: a. m. 

A. McDONALD, President. 

Attest: GORDON No. PEAY, Seerctary. 


enelhfien o inty Aaina  ee 


LITTLE ROCK 


WILLIAM H. TOMPKINS Vs. THE 


“QOrrice or Lirrte Rock & Fort 
Surrun RAtRoap ComMPANyY, 
“TLirrt.e Rock, Ark., Turspay, December 2, 1875. 
“The board convened at 11 o'clock a.m. this day, pursuant to 
adjournment. 
“Present: Alexander MeDonald, vice-president, and chair- 


(188) man in the absence of the president; and Messrs. William Ss. 


Oliver, Henry Page, O. A. Hadley, and John Stoddard, a legal 
quorum of the board. 


* * * *K * * * 


“ Thesecretary read, and laid before the board for its action thereon, - 


the following dispatch from Elisha Atkins, Esq., the president of 
this company, to wit: 


** DOSTON, 23, 1873. 

“* Received at Little Rock June 23, 1873. 

“6G GorpdDON N. PEAY: 

“* As new bonds will not be ready at present, have vote passed to 
have the old bonds—tour hundred and tive land and six first mort- 
gage, now in hands of treasurer—put in my hands as collateral for 
about one hundred and seventy-five thousand dollars furnished by 
individuals to finish road to Clarksville, and come on and seal the 
same as soon as vote is passed. 


(Signed) “ E. ATKINS.’ 


“And thereupon Mr. W.S. Oliver presented the following resolu- 
tion, which was read and adopted unanimously, to wit: 

“ Resolved, That Edward L. Adams, Esq., the treasurer of this com- 
pany, be, and he ts hereby, ordered to at once transmit, by CNPTess, 
to G. N. Peay, the secretary of this COMPANY, for the Purpose of seal- 
ing and executing the same, the four hundred and tive land bonds 
and six first mortgage bonds now in lis hands as such treasurer, 
belonging to the Little Rock and Fort Smith Railroad Company, as 
per dispatch of Mr. FE. Atkins, president, to the secretary, dated June 
25, 1875; and that the secretary transmit a certified copy of this res- 
olution to said Edward L. Adams, treasurer, forthwith. 


“Mr. O. A. Hadley presented the following resolutions, which 
were read and adopted unanimously, to wit: 
* * + * * * * 
159 * Resolved, That the secretary be, and he is hereby, author- 
ized and directed also to execute and deliver Col, Henry Page 
two hundred and five of said first mortgage sinking fund land bonds, 
and six first mortgage bonds of 81,000 each, for his security for 
monevs advanced by hime: and that the president or the Viee-presi- 
dent Le Instructed, ana Is hereby ordered, to vive llenrv Page an 
order for the same, said bonds having been appropriated for that 
purpose only. 
“On motion, the board adjourned, 
“A. McDONALD. 
* Vice-President.” 
“GORDON N. PEAY, Secretary.” 
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140 Exnuisit “ E.” 


Amendment to Bill. 
(rRCUIT CoURT OF THE UNITED STATEs, | ‘i 
kastern District of Arkansas, iZ 
C. W. Huntineton et al., Trustees, 
i. y 
THe Lirtte Rock anp Fort Smiruy Rat-- { * 
ROAD Compe’y ef al. 


o. 139. In Equity. 


The committee appointed under and by virtue of a decree ren- 
dered in said suit, on the nineteenth day of December, 1874, having 
heard the claims presented by Samuel H. Gookin and others, re- 
spectfully submit the following report: 

Prior to the first day of January, 1871, the State of Arkansas had 
loaned its credit to the Litthe Rock and Fort Smith Railroad Com- 
pany, to the extent of eight hundred thousand dollars, of its 7 per 
cent. currency State aid bonds, issued under an act of the Assembly 
of said State, approved July 21, 1868, entitled “An act to aid in the 
construction of railroads.” The amount of interest due upon said 
bonds, and payable on the first day of April, 1871, amounted to the 
sum of twenty-eight thousand dollars. It was the duty of the com- 
pany, under penalty of sequestration of its income and revenue, 
to furnish, on or before the thirty-first day of December, 1870, the 
moneys requisite to pay this interest; but on the third day of March, 
S71, ho provision had been made to that end. In our previous 

reports we have already described the condition of the com- 
141 = pany at that time, owing to the failure of its contractor, whose 

duty it was, among other things, to protect the company from 
all loss by reason of the loan of its credit. In order to avoid the 
penalty of sequestration, which would increase complications then 
existing, and render it more difficult to relieve the company from its 
embarrassments, certain persons, whose names are hereto annexed 
on the fourth day of March, advanced the moneys set against their 
respective names, and paid to the State of Arkansas said sum of 
twenty-eight thousand dollars, with which the coupons upon said 
eight hundred thousand dollars State aid bonds, payable April 1, 
IST1, were paid. At the time of making said advances each sub- 
scriber received from the treasurer of said railroad company the 
following agreement or obligation, viz: 

* Be STON, March 4, 1871. 

“This may certify that the Little Rock and Fort Smith Railroad 
Company of A rkansas has received, on this fourth day of March, 
IS71, the sum of dollars, from ,as an advance toward 
the pavinent of the interest due said State of Arkansas April l, 
IS7T1, upon the bonds heretofore issued by said State to said railroad 
company, Which sum of suid railroad company agrees to 
pay said on demand, with interest from the date thereof, at 
the rate of seven per cent. per annum, payable semi-annually. 

(Signed) “EDWARD L. ADAMS, 
“ Treasurer L. Ro and FL S. RR. R. Co.” 
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CORLL, Lp hiss 

the foreclosur les under the mortgages executed by said) com- 
pra \ . 

42 lnoour judgement the principles which governed our action 
in the clatmis presented by BoE. Bates and others, and DW. 


C. Wheeler and others, apply with equal foree to the present: case, 
These mlVaneces Were Diaede Co ppeet a Most pore ssllic cthnergencey, The 
old COTM] anh Wiis i Lie ved trom oa cde br W ich thireaate heal il sequcs- 
tration ot its revenue, a «| this new COTLPRUNY, whi hit comes to settle 
With the State, will receive credit: for the amount thus paid. Tn 
fact, every member of the new corporation equally enjoys the benetit 
of this paviment, and it is not just that afew persons should be com- 
pelled lo Lv aur thre buarels 1) Which all should CUPry., 

We therefor respecttully report that the account of each sub- 
seriber ie ritae (ly) from Mareh ‘x Ini |, the date by perVinent, to 
January 1, US77, with interest at the rate of seven per centum per 
annum, not compounded, and that upon the surrender of cach sub- 


? 
. 
' 
; 
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seriber ot thre obligation of thi ole COMpAUy, anid of the stock ol 
the new company by him received ino exchange for the bonds sur- 


rendered as aforesaid, the treasurer of the Litthe Rock and Fort 
Smith railway shall deliver to him the first mortgage bonds of the 
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lndorsed : Kiled Dow rial r LS, IS. Ralph ® Groodrich, clerk. 


(*’ W. Eiewrinaron ef als. Trustees. 


.. . oe : = 

larree Rock anp Forr Svrra Rattroap In Equity. No. 139. 

COMPANY ef afs | 

Phe committee appointed under and by virtue of a decree ren- 
dered in said suiton the nineteenth dav or December, IS74, to ex- 
amine such claims as mia bn pee sented against said COMPANY, 
having heard the claim. presented by Henry Page, and having also . 
heard the objections of persons opposed to the payment or compro- 
mise of said claim, submit thy following report . 

The facts attending this claim are as tollows: 

The Litthe Rock and Fort Smith Railroad Company, prior to the 
execution of the mortgage referred to in the bills of complaint filed 
In this suit, and in the suit Noo TSS upen the equity docket of this 

court, applied to the board of railroad commissioners of the 
144 State of Arkansas for an award of State nid rallroad bonds, so 

called, which was authorized to be assued under an act of the 
General Assembly of said State, passed Jufly 21, 1868, and entitled 
“An act to ated In) the construction of railroads.” 

Bonds to the amount of SToOOOLO0 were awarded to said COMPANY, 
of Whiteh SION OMOIOD Wwe re Isstred anid di live red, in compliance with 
the terms of said act. prior te Apml T, S71. The claimant for 


<everal vears diad been. and then was. the treasurer of said State. 
: } } ‘ ‘| rt 
apd continued to be until the month ot Mav. IS74. 
, — 5 . . 
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the Pulaski echanecerv court. praving the issue of awrit of seques- 

tration to seize and take possession of the income and revenues of 
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uid company, and the appointment of a receiver to receive the 
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145 Said company had no assets or securities at its command 

with which to pay or provide the means for the payment of 
said sum of $31,500, having agreed to issue and deliver all its own 
bonds, as well as State aid bonds, to its contractor, in payment of the 
construction and equipment of its said road. The contractor had 
failed at that time to perform lis contracts with lis subcontractors, 
and work upon the road had been entirely suspended. Negotiations, 
however, were ‘then in progress between the contractor and his sub- 
contractors which it was hoped would result in the resumption of 
work by them — Fifty miles of said road were then in operation, 
but the receipts from operating the same were barely sutlicient to 
pay running expenses and keep the road im repair. 

At the solicitation of many of the officers of said company, as 
well as of those holding its securities,and upon their assurances that 
the above tax would be paid, this claimant, not desiring to add to 
the complications then existing, and believing that all difficulties 
would be removed, accepted, on the second day of September, the 
note of said company, without any collateral security, for 351,500, 
pavable in fifteen days, in payment of said tax, and himself raised 
or provided said sum of 831,500, and paid the same into the treas- 
ury of said State, for the benefit of said railroad company. The 
coupons due and pavable October 1, IST1, upon said S900,000 State 
aid bonds were paid from the funds so provided by this claimant, 
and the same have been duly canceled. The note for 851,500 given 
by the company to this claimant has never been paid, ner any part 
of the same, except as is hereinafter stated. The claimant at the 
time when he made the above advances held no securities of the old 
company, and had no other interest in it than that ef citizens gwen- 
erally of the State of Arkansas. Prior to the foreclosure of the 
mortgages referred to in this suit and the reorganization of said 

company this claimant was repeatedly assured by several of 
146 the largest holders ot the bones ixstied under sta hortvacve 
: threat after such reorganization his claims, lyy renson of the 
sbove said advances, would be settled in some equitable manner, 
and as nearly as possible upon the same basis as the claims of per- 
sons Who had made advances to save the land grant of said) com- 
pany from lapsing. 

On Mareh 29, 1S73, this claimant received from = said company 
$100,000 of State aid bonds, which he sold shortly after, at the then 
market price of twelve and one-half per cent. of their par value, and 
credited the COPAY with the amount of Daney by him reeeived, 
Viz., $12,000. 

In the month of February, IS74. this claimant alleges that he 
was authorized by the directors of said COM pany to sell, and did 
sell, to the Memphis ana Little Rock railway about ae ys 
of rails, at the then market price of & Jand reeeived in’ pay- 
ment thereof four notes of said company indorsed by Sam. Tate and 
W. B. Greenlaw, cach . In three, four, tive, and. six 
months from February 1. US74. with mterest after maturity at six 
percent. per annum. Tt has been contended, however, that) said 
company had no right to authorize this claimant to sell said rails, 
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and that this claimant had ne right to sell the same, without either 
the assent of the trustees undef the railroad mortgage of said com- 
pany, or of the persons who bought said rails, the same having been 
purchased with the moneys contributed to complete said road to 
Clarksville, under the circumstances set forth in our report upon 
the claims of B. E. Bates and others. Notice was given to said 
Memphis railway not to pay the same to this claimant, and said 
notes. still remain unpaid, but said claimant has already instituted 
suits upon sald notes, which suits are now pending In 

This claimant has offered before us to settle the claim growing 
out of these advances upon the following terms and conditions, viz: 

He agrees to transfer, assign, convey, and deliver unto the 
147) Little Rock and Fort Smith railway the aforesaid notes of 

the Memphis and Little Rock railway, and all his right and 
title to and interest in the same, and to the suits instituted by him 
upon said notes, if said railway so desires, and to release and dis- 
charge said Little Rock and Fort Smith Railroad Cempany and 
said Litthe Rock and Fort Smith railway from all claims and de- 
mands of every name and nature, upon condition that said Little 
Rock and Fort Smith railway, on or before the first day of March, 
IS76, pay to him, or to such person or persons as he may designate, 
the sum of twenty-five thousand five hundred dollars in money; 
and, in case said sum of money should be paid before said first day 
of March, that interest at the rate of ten per centum per annum 
shall be deducted from said sum computed upon the time such pay- 
ment shall be anticipated, 

We consider that this claim comes within the terms of the decree 
under which we were empowered to act. It rests not only upon a 
legal foundation—the note of the old company—but also POsSesses 
strong equities. The offer of settlement which the claimant has 
mide is a more liberal settlement for the new company than we 
should probably recommend were we called upon fully to adjudi- 
cate the claim, for, after giving the company credit for the proceeds 
of the sales of the S100,000 State aid bonds referred to, nearly 
S30,000 would bs due to the elaimant on the first day of March, 
JIS76, computing interest at the rate of seven per cent. per annum, 
net compounded. But the loans upon which this claimant raised 
said sum of 851,500 have been very frequently renewed during the 
past four vears, but only at very exorbitant rates of interest and at 
great sacrifices by the claimant. 

The otfer which the claimant makes relieves us from the necessity 
of deciding whether or not, under the circumstances attending this 
advance, any allowance in addition to simple interest should be 
made for the sums of money he has actually paid for renewals and 

interest thereon, and the new company, by accepting this 
48) offer, becomes possessed of the notes given by the Memphis 

road, amounting now, with interest, to about ten thousand 
dollars, assets which the new company might not be able to acquire 
possession, of except after a long litigation. 

We therefore report to this honorable court that this claimant, 
Henry Page, be directed to deliver to the Little Rock and Fort 
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Smith railway the above note for 831,500, which he received from 
the old COMPANY | also the notes or acceptances which he received 
from the Memphis and Little Rock railway, indorsed by Tate and 
(ireenlaw, iis aforesaid, free from all Costs, charges, or CN PCHSEs, or to 
assign to them and judgment or execution rendered upon the same 


free from all costs, charges, and expenses. 


Also that he release said) Litthe Rock and Fort Smith Railroad 
Company, and said) Litthe Rieck and Port Smith railway from all 
claims and demands of every name and nature, and that thereupon 
sald Little Roek and Fort Smith railway be directed to execute its 


promissory note for the sum of 825.500, pavable to the order of such 


person iis sid Pave may desiahate, on the first dav of Mareh, IS7h, 
secured by its new first mortgage bonds as collateral, at the rate of 


fifty per cent. of their par value, with the right on the part of said 
railway to anticipate the payment of said sam at any time—interest 
In such case to be deducted from the amount of said hote, computed 
at the rate of ten per cent. per annum upon the time the payment 
of said note shall be anticipated, 
COW. TUNTING TON, 
HENRY A. WHITNEY. 
G@hORGH RIPLEY. 


Joston. October | a IS7>. 


Khiled November 13. 1S75. , 
RALPIL L. GQQODRICHTE Clerk 


Know all men by these presents, that 1. Henry Page, of 
1-4) Pulaski county, State of Arkansas, in consideration of the 
sum of one dollar. and other valuable considerations to me 
pari by the Little Roek and Fort Smith rail Lye corporation CX- 
Isting under the laws of the State of Arkateas, the receipt whereof I 
do hereby acknowledge, do hereby convey and assign, transfer and 
set over, unto said Little Rock and Fort Stuith railway, its successors 
and assiens, a certaty ty lement recovered by me in the cireuit court 
of the United States for the eastern district of Arkansas against Sam 
Tate, for the sum. of S7.ZSEhLOb together with the costs of suit. and 
also the four notes or ECE PELL, and choses in action UL} vn) which 
suid judgment was rendered on the sixteenth dav of November, IS75:; 
and [Thereby constitute and appoint said: Litthe Rock and Port Smith 
railway, and the president thereof for the time being. mv true and 
lawful attorney, with full power and authority, from time to time, te 


sue out at their OW) ¢ N}M Tis nied Cost, Tro thie ‘or rk s oflice orf srite 
] 


court, one or Tore executions Lhpron sitll yudomn nt, and the same to 
enforce anid collect In such manner as the said attorne VY tnayv deem 
best, 

{t Is understood nicl were dq thisat =e Little Rock anid leort Srith 
rulway is not to be in any way reliable or cosponsible for any costs, 
charges, OF eAPchses tliat ray have been mmcurred Upon or on ac- 
count of said judgement to the date of di livery hereof, ane that the 
assignment is made with all such costs and expenses and charges 
paid to said date. 


' 


[ 
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[nm witness whereof, | have hereunto set my hand and seal, this 
thirteenth day of April, S76. 


fsicat.] HENRY PAGE. 


In presence of— 


Filed April 14, IS76. 
RALPH L. GOODRICH, Clerk. 


Memruts, Tenn., February 19, 1873. 
pou hive rionths afte I date pry to the order of William >. (rreen- 
law and Sam. “Pate twenty-two hundred twenty-nine and 
“2. dollars, value received, and charge the same to account of 
Memipliis anid Littl tock Railway Company, 
lv SAM. TATE, President. 
To Oren \\. CrOODWIN, Treasure v. M. mphis Tenn. 


Accepted: JOHN W. GOODWIN, 
Treasure i" Ve jnplees and Littl Doel: Railroad Company. 


Protest attached : 
This paper was received by this bank July 25, 1874, one day after 
maturity, siiel protested, 


RIRST NATIONAL BANK, MEMPILIS, 
By J. W. HILL, Jr., Clerk. 


No. 10069. 
lndorsed: Wor 1}. (ireenlaw, Sim. Tate. Jomtly. 
Ree ve | thre original, of which this Is il Copy, 
THOs. D. RADCLIFFE. 
Little Rock. August LO, 1S76. 


Mempnis, Tenn., February 19, 1874. 
Four months after date p EA to the order of William B. Greenlaw 
and Sam. Tate twenty-two hundred and twenty-nine 97, dollars, 
value received, and charge the same to account of Memphis and 
Littl: Rock Railway Company. 
By SAM. TATE, President. 


To JON \W\V. (ro0DW SF Treasure - VM mpl is, Ti fede. 


Accepted : JOLIN W. GOODWIN, 
Treasure ;’ VM. mphis and Litth Reock Railway Company. 
No. 10109. 
1] Indorsed: Wm. B. Greenlaw, Sam. Tate. Jointly. Filed 
in judgment November 16, 1875. Ralph L. Goodrich, clerk. , 
Protest attached. 
Received the original, of which this ts a copy. 
THOs. D. RADCLIFFE. 
Little Rock, August 10, IS76. 
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Memenis, Tenxy., February 1, S74. 
Six months after date pay to the order of W illiam B. Greenlaw 
and Sam. Tate twenty-two hundred and twenty-nine ;y/y dollars, 
value received, and charge the same to account of Memphis and 
Little Rock Railway Company. 
By SAM. TATE, President. 
To Joun W. Goopwiy, Treasurer, Memphis, Tenn. 
No. 11271. 
Accepted : JOHN W. GOODWIN 
Treasurer Me mphis and Little hock Railway Company. 
Filed in judgment November 16, 1875. 


RALPIL L. GOODRICH, Clerk. 


Indorsed: Wm. B. Greenlaw, Sam. Tate. Jointly. Pay to the 
order of First National Bank of Memp his, Tenn. Henry Page, per T. 
Protest attached. 


Received the original, of which this is a copy. 
}! 


THOs. D. RADCLIFFE. 
Little Rock, August 10, 1S76. 


Memrpnuis, Tenn., February 19, 187A. 
lo Three monthsafter date pu tothe order ot William Bb. Gireen- 
law and Sam. Tate twenty-two hundred and twenty-nine ,°y 
dollars, value received, and charge the same to account of Memphis 
and Litthe Rock Railway Company. 
| SAM. TATE, President. 
To Joux W. Goopwtx, Treasurer Me mphis, Tenn. 


No. O330. 
Accepted : JOLIN W. GOODWIN, 
Treasurer M miphis and Littl Rock Railway Company. 


May 22, S74. 
Demand made of John W. Goodwin, treasurer; refused.  Pro- 
tested for non-payment same day. 
N. W. TREZEVANT, 
lL ice-President. 
Filed in judgment, November 16, 1875. 


RALPH L. GOODRICH, Clerk. 


Wa. B. GREENLAW, | 7; 

’ rhe 2 - Jointly. 

SAMUEL TATE. j . 
Protest attached : 


Received the original, of which this is a copy. 
THOs. D. RADCLIFFE. 
Little Rock, August 10, 1876. 
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In the Cireuit Court of the United States for the Eastern District of 
Arkansas. 


(. W. Huntinetown ef al. 
i. 
Tue Litti.e Rock anp Fort Suiru Rattroap Co. et al. 


In the matter of the reports of C. W. Huntington, Henry A. Whit- 
ney, and George Ripley upon the claim against the Little Rock 
and Fort Smith Railroad Company, presented by Benjamin E. 
Bates and others; Charles H. Fiske and D. W. C. Wheeler, on be- 
half of themselves and others, and Henry Page. 


153 The answer of Frank Shaw, David S. Greenough, Jr., and 
Charles IL. Richardson to the matters in said reports stated, 
and their objections to paymentof said claims or any of them. 

Frank Shaw, David S. Greenough, Jr. and Charles H. Richardson 
say gfat they were each holders of both land grant and first mort- 
gayetbonds of the said Little Rock and Fort Smith Railroad Com- 
pany at the time of the rendition of the decree of foreclosure in the 
above-entitled causes, and that thev are still holders and owners of 
the bonds of said COMPANY of both classes: and the said Charles H. 
Richardson further shows that he is a stockholder of the Little Rock 
and Fort Smith railway, the so-called successor corporation, And 
thev further show that by the former deeree of this court they were 
iade parties to this cause, and were viven leave to appear and show 
cause against the payment by the Litthe Rock and Fort Smith rail- 
way of any claim er demand due or claimed to be due from the said 
Litthe Rock and Fort Smith Railroad Con pany, 

And, for answer to the matters in said reports stated, thev sav that 
whileit was well known to the members composing the committee who 
make the reports that they and each of them were opposed to the ap- 
plication ot Ea poeert of the property how clarmed by the said railway 
to the payment of said pretended claims against the old company, 
and while they all resided in the immediate vicinity of the members 
of the committee, Vet lio notice Whatever of any necting or session 
of said committee, or of any hearing by it of testimony adduced 
by the said claimants, was ever given tothem or either of them; nor 
Was any opportunity whatevee given to them or either of them to ap- 
pear before said committee and contest the claims presented. They 
have been familiar, by report, with the general transactions of the com- 
pany and with the general attitude of other bondholders and stock- 

holders, and they have never heard of any one who had placed 
154. himself on record as being opposed to such application of 

the funds but themselves. Hence they can but consider that 
the allegation that the committee had heard the objections of per- 
sons opposed to the payment or compromise of said claims refers to 
themselves; and if such is the meaning, they pronounce the allega- 
tion wholly false, and again repeat that no notice whatever of any 
action or intended action of said committee was ever given to them, 
or either of them, and add that their first notice of any such action 
or intended action was by being notified that these reports had been 
11—1018 
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filed in this honorable court, and their tirst notice of what the com- 
mittee had decided was from the reports themselves. Their Ssugeres- 
tion at the Jast term of this court, that the committee was not an 
Impartial one; that it had been formed in the interest of certain 
Claimants to allow their claims, was peremptorily und indignantly 
denied : and vet this same commnittes, Which thus claimed to be per- 
fectly imipartial, proceed, as they say, to fare the claimants and 
objectors, without giving the only person- who had put themselves 
Upon the record as OP posing their pavinents an opportunity to be 
heard. This fact shows that ther charge of partiality and untair- 
ness Was Well based, and they respectfully Insist that no court can 
act upon such an unfairly made, one-sided, and partial report, and 
that, in justice to itself. the court should refuse to consider the re- 
POrts ; that if a committee be at all Necessary, Ifa report from a 
committee can at all lessen the labor of the court, or form ans basis 
upon Which any decree can be rendered, that the report of this com- 
mittee should be disregards (hon account of its manifest one-sided- 
ness and unfairness, the committee itself discharged, and a new 
committee of impartial men appotited who will hear both sides and 
make fair inquiry before pronouncing judgment. The committee 
may well say that there has been mo dispute as to the circumstances 

under which the advances were made, for they gave no op- 
155) portunity to the other side to be heard: but how thev can 

say that there can be no dispute without hearing those who 
do dispute, at least, so faras to ask other evidence than unsworn 
statements of an evidently partie! comlnittee, pRUSSCS comiprehen- 
sion; and in common justice they demand that before any action a 
hew conmittee be appotnted, who will have the fairness to hear both 


sides before acting. 


These rephiants suppose that it is true that through some sort of 


mismanagement the Litthe Roek and Fort Smith Railroad Company 
became embarrassed: that a plan of reorganization was proposed 
by this company to its creditors, which was not effected, and that 
the Pecrsolts named did make some advances to the company, which 
were expended upon the road: but what amounts were thus ad- 


vanced and what amounts were so expended they have no means of 


knowing. Tt appears from the report that these moneys were spent 
under thie direction of an agent oft the subseri bers or advaneers, and 


thev SUP pose thr selves I's have 11) them POSSESSION Some sort ot 


vouchers or evidence of the HOU IS so advanced anid expended, 
but what this evidence is neither they nor the court can know; but 
they desire to call speekul attention to those fer Ls appearing Upon 
the report. 

s That all the claimants advaneed thie ir honey iil the request 
and upon contract with the Litthe Rock and Fort Smith Railroad 
Comipany. It is not pretended that the trustee of the hortvages or 
any bondholder cither requested an wdvance or made any promise 
or agreement to obtain one. The contract was made with the com- 
pany, and the advancers were to receive, and some did receive, the 
notes and bonds of the company in payment. Under these cireum- 
stances it does not seem just that the men who made their advanees 


ae 


ea oe coin pratima 


i 
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should be paid out of a fund not sutlicient to satisfy the demands of 

the bondholders, while hundreds of poor men, who built the road 

by their labor, furnished cross-ties, ete., should be left unpaid, 

15600) The morality and equity which, in its excess of virtue, can- 

not bear to see the rich go unpaid an it has no sympathy 

for the poor and equally meritorious creditor, Is at least a doubtful 
one, 

That the gentlemy n Who made the advances took good care of 
themselves so far as contracting could doit. Thev were to receive 
six months’ notes well secured, as they thought, for the amount sub- 
scribed, but in handing over their money were to retain five per 
cent. commission, and seven per cent. per annum interest therefor 
for the six months, recelving seventeen per cent. per annum for 
their money. Tlaving made their own contract, the facet that they 
unfortunately dealt with a company which afterward failed is no 
reason Why a court should take other people's property and give it 
to them. 

That, as appears by the reports (except as to the Page claim), 
the yr ses ants have not all assented to the Propose «dl arr livreimne nt— 
indeed, it is not shown that any (but PP ure) have asse nted, and, for 
auglit nd court or committee can know, any of them may refuse 
their assent, . 

Repliants, not desiring to make this reply unnecessarily long, 
will leave the many other inconsistencies of said several reports to 
be stated In argument, and object to any order being made by the 
court upon the matters In any of said reports or mentioned, and to 
any order directing or allowing any action in regard to any claim 
In either of said re ports mrentione dy f for the following reasons: 

1. Because the report is obviously sania one-sided, and unfair ; 
is based upon no evidence, and is not mow verified by the oath of 
the members of the committee. 

2. Because no notice was vive 1} by the committee to these repli- 
ants of the meeting lo pass Upon their claims, and no opportunity 
Was given them to « Pprose such aetion, 

>. Beeause the committee itself was, and is, a tribunal wholly 
unknown to the law, the members responsible to no one, nor even 

bound hy the sanetion of an oath, and with no power or au- 
157) thority te admiiiister oaths, compel the attendance of wit- 

hesses or production of papers, to hear evidence or decide 
between partles, 

1 Beceause.the claimants have taken no proper steps to establish 
their claims against either the Litthe Rock and Fort Smith Railroad 
Company or the Litthe Rock and Fort Smith railway. In ordering 
pavment of any of these claims the court would be adjudicating 
sgvainst both, without trial or inquiry. 

». Beeause this proceeding is wholly unknown to the law. Here 
Is neither bill in —_ nor complaint at law ; neither complainant 
nor defendant. Under such proceedings, parties objecting to such 
disposition of their property have no means of appearing in their 
own behalf. 

That the claimants have shown and established no legal claim 
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or demand against either the Little Rock and Fort Smith Railroad 
Company or the Litthe Rock and Fort Smith railway. 

7. That the claimants have shown nothing which legally entitles 
them to have priority of the bondholders, or even to share with | 
them the proceeds of the mortgaged property. 

8. That the court has no jurisdiction whatever to make any order | 
or render any judgment of payment of any of said claims or de- 
manas. 

All of which, ete. 


BROWN & FORD, 


for Repliants. ¥ 
Disrrict oF MASSACHUSETTS, STATE OF MAssACHUSETTS, | 
: | 88: 
City of Boston, J 


December 7, A. D. 1875. 
We, Frank Shaw, David 8S. Greenough, Jr, and Charles H. Rich- 
ardson, do solemnly swear that the facts stated in the foregoing 
reply as of our knowledge are true, and those stated as on infor- 
mation we believe to be true. 


PRANK SHAW. 


@ 
D8. GREENOUGHL, Jn. : 
CHARLES TH. RICHARDSON. 
158 Subscribed. and sworn to by the said Frank Shaw, David 
S. Greenough, Jr, and Charles TL. Richardson this seventh 
day of December, A. D. 1575, betore me— 
[SEAL. | MLIAS MERWIN, 
United States Commissioner. 
Filed December 16, 1875. 
. RALPH L. GOODRICH, Clerk. 
Boston, January 4, S76. > 


Henry Pace, Esq. 

Dear Str: TP have received vours of the 50th ult. 

[am unable to make any arrangement with Loomis in regard to 
settling his claim with bonds, and the matter stands as it did, so far 
as he is concerned. His heart may soften after his return from the 
South. 

There has been some talk of withdrawing all opposition to the 
payment of your claim, but Lam not aware of any decisive action 
having been taken. 

| have done everything In my power to sce that justice was meted 
out to vou. The court has the facts upon which our award was 
based, and IT certainly shall net go back upon the conclusion we 
came to. 

If the company wish to contest the matter, vou must employ 
counsel to detend the report, | certainly Lavpre the Whole matter 
will be settled before March Ist. and ean hardly believe that, under 
the circumstances, Loomis would seck to take advantage of vou. 

Very truly, 


CW. HUNTINGTON, 


AND FORT SMITH RAILWAY ET AL. 85 


159 Rooms oF Unitrep States Crrevit AND District 
Courts, EastTeERN District oF ARKANSAS, 
Henry C. CALDWELL, District JUDGE, 
LirtLe Rock, ArK., February 17, 1876. 


My Dear JupGre: The decree in the case of Huntington v. Little 
Rock and Fort Smith Railroad Company contains this provision 
(inserted by the purchasers and other parties in interest, on their 
own motion): “Said corporation (that is, the new company to which 
the road was conveyed) shall, as a part of the consideration of the 
conveyance to said corporation, compromise or pay such claims 
against the Little Rock and Fort Smith Railroad Company as C. 
W. Huntington, George Ripley, and Henry A. Whitten may, within 
one year from the date hereof, approve, and upon such terms and 
in such manner as they may prescribe.” 

At the April term, 1575, after hearing the motion to strike out the 
foregoing clause of the decree, that motion was overruled, but the 
clause was modified by adding at the end these words: “ Subject to 
the approval of this court.” Owing to the indefiniteness of the juris- 
diction of this committee, under the terms of the original decree, it 
seems to me about the only thing we can do is to let that committee 
be its own judge of the “claims ” that they have power to act upon, 
and to approve their action in all cases, unless fraud or mistake is 
shown. 

But Iam not sure I understand what action of the court in the 
premises Was contemplated by the words, “subject to the approval 
of this court,” and hence I have consented that Col. Page, one of 
the parties in interest, might lay the papers before you and take 
your opinion in his case. 

If left to me, | should approve the action of the committee in all 
the cases. 


Yours, truly, HENRY C. CALDWELL. 
Hon. Jonn F. Ditton, St. Louis, Mo. 


160° United States Cireuit Court, Eighth Judicial Circuit, at 
Chambers. John F. Dillon, Judge. 


St. Louis, February 25, 1876. 


HUNTINGTON ct al., Trustees, ete., 
y’. 
Tue Litrie Rock anp Fort Sviru Rattroap Co. et al. 


On reading copy of decrees, the report (of C. W. Huntington, 
Henry A. Whitney, and George Ripley, committee appointed by the 
terms of the decree of this court of December 19, Is74, awarding to 
Henry Page for the sum of twenty-five thousand and five hundred 
dollars) tiled November 13, 1875, hereto attached ; the letter of Mr. 
Huntington, dated January 4, IS76, hereto attached, and the letter 
of Judge Caldwell, dated February 17, 1876, hereto attached— 

It is ordered that the said report be, and the same ts hereby, con- 
firmed and ordered to be carried into execution, unless within ten 
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days after a copy of this order is served upon Sol. FP. Clark, Esq., of 
counsel for the new company, a bill ino equity or a petition in’ the 
nature of a bill in equity be tiled, impeaching the said award on 
the ground of fraud or mistake of fact. 
At chambers, February 25, 1576. 
JOHN FL DILLON, 
(vreuil Judy 
HENRY ¢. CALDWELL, 
District Judge. 


This order to be in force when signed and approved by Judge 
Caldwell, and entered of record in this case. 


| JOUN FL DILLON, Judge. 


Uxrrep Srates or Auenica, Eustern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 

America, in and for the eastern district: of Arkansas, begun 

16] and holden on Monday, the twenty-fitth day of October, A.D. 

IS75, at the United States court-room, mothe CIty of Little 

Rock, Arkansas, the Honorable Tlenry ©. Caldwell, distmet judge, 

presiding aid holding said court, the followmg proceedings were 
had, to wit, on on February 29, 1S76: 


CW. Lluntrixnatrows ¢f a/., Trustees, 
ve. 


Thue Lerree Rock AND Forr Surru RAtLRoap Come’ y et a/ 


Ordered, That the following order, miade by the crea judge, ane 
how here approved by the di trict judge, ir entered a record il~ the 
order of the court In the PLOTIISES | 

“On reading copy of deerees (of CL W. Tluntington, Henry A. 
Whitney nid Creorge Ripley, Cotitiittlee appotnted by the terms of 
the decree of this court of December 19, IS74, awarding to Henry 
Page the sum of twenty-five thousand five hundred dollars) tiled 
November 13, 1875, tiereto attached: the letter of Mr. lluntington, 
dated January 3 IS7h, hereto attached, nial the letter of Judee ( ‘ald- 
well, dated hebruary Ig. ISTH. hereto attached, it is ordered that 
the said report be, and the same is hereby, contirmed and ordered 
to be carried Into execution, unless within ten davs after a copy of 
this order Is served Up ron Sol, I. Clark, ar of counsel for the new 
company, a bill in equity or a petition in the nature of a bill in 
equity be tiled, inipeaching the award on the ground of fraud or 
niistake of tact. 

“At chambers, February 25, IS76 

(Signed) ‘JOHN FL DILLON, 
‘HRARY C. CALDWELL! 
“ERstriet . 


erate 
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Charles Pl Riehardsen. by Bo © 


And thereupon comes Frank Shaw, David S. CGreenoug! 


‘ 

{ 

» . . ae . 
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prav an appeal herein to the Supreme Court of the United States, 
which “upped! Is evranted., 


Uxrirep States oF AMenica, Kastern District of Arkansas: 


lev I, Ralph L. Goodrich, clerk of the eireuit court of the United 
States for the eastern district of A rkansas, in the eighth cir- 
cuit, hereby certify that the foregoing writings annexed to this cer- 
tifieate are true, correct, and compared copies of the originals re- 
maining of record in my office. 
Pa In witness whereof, [have hereunto set my hand and seal of said 
court, this twenty-fourth day of March, in the vear of our Lord one 
thousand eight hundred and cighty-three, and of the Independence 
of the United States of America the one hundred and seventh. 


Attest: [seAL.! RALPH L. GOODRICH, Clerk. 
13 “Which motion for receiver is in the words and figures as 


follows, to wit: 


ln the Cirenit Court of the United States, Eastern District of Ar- 
ee kansas. In Chancery. 


Winttiam H. Tompkins 
iis 


Tue Lirrte Rock & F’r Svirn Raitway ef als. 


Now comes the complainant, William H. Tompkins, by John Me- 
(lure, lis solicitor, and states: 

That the defendants are now in the possession, custody, manage- 
ment, and control of the railroad and property of that which was 
the railroad and property of the Little Rock and Ft Smith Railroad 
( OUP, ane that the same was obtained in the manner detailed 

. and set forth in the ortginal bill herein; that this honorable court, 
on the —— day of December, 1552, upon demurrer interposed to 
the original bill herein, adjudged and determined that the act of 

July 21, 1868, and the act of April 10, 1869, mentioned in 
le said original bi, constitutes and constituted the law of the 

contract between the complainant and the Little Rock and 
Fort Smith Railroad Company, and the other holders of bonds 
Issued hy the State of Arkansas to the railroad aforesaid, as well is 
thi COUp Mts thereto attached, and a lien in pont of time paramount 
and superior to that under which the defendants claim, and that the 
cotuplainant and other bond and coupon holders described in the 
sets aforesatd and the original bill herein are of right entitled to 
the Income and revenue of the railroad and property of the Little 


Rock and Fort Smith Railroad Company to the extent of paving 
| ast due coupons to the bonds deseribed in said original bill, 


and issued bw the State of Arkansas to said railroad company as Is 
provided by the acts of July 21st, ISGs, and April 10th, 1860, afore- 

That notwithstanding said adjudication and determination as 
aforesaid, whereby it was determined that the complainant was en- 
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| cCohsent ana hereby reel =| the court to apport . of 
: recelver of thie defendant 11) thre above “entitled action. 
172 LEOPOLD SCHEPP. 


Sworn to before the undersigned (a notary publie of the State of 
New York, duly colbiissioned in anid for the CILYV and counTY of 
New York), this 22nd dav of January, 18s. 

BENJAMIN BF. DOREASSO, 
Notary Public, NV. Y. Co. (101). 


173 Circuit Court of the United States for the Eastern District of 
Arkansas. 


Wirttiam PH. Towrkins, Plamtitl, 
cy st 
The Lirtee Rock ann Forr Surry Rarway Company et al., 
Defendants. 
Ciry AND Country or New York, ss: 

Angus Mackintosh, being duly sworn, deposes and says as fol- 
lows: 

lam Chiiaere doin business in the CIty of New York as confidential 
clerk with Williaa Butler Duncan, of said city. 

That the said William Dunean is at the present time the owner 
and holder of, and TP have in miv possession for him, thirteen (81,000 

ench) bonds of the State of Arkansas, know- as the State aid 
ve bones, “nid issued to the Little tock ana ort Smith Railroad 

Company, with all the accom panV ing COUP OTs sinee Apri i. 
ISS5, which are unpate. 

Lam authorized tor the said William Dunean to consent and re- 
quest this honorable court to appoint ——, of ——, receiver of the 
defendant in the above-entithed action. | further state that the rea- 
sons this affidavit is not made by the said William Butler Duncan 
is because the said Duncan is at present out of this citv and State, 
and will not return until about one week from this time. 


A. MACKIN TOSI. 


Sworn to before me, the undersigned (a notary public of the State 
of New York, duly commissioned in and for the city and county of 
New York), this TSth dav or] January, SSS). 

DI NAAMIN FL DOSEASSO, 

Notary Public. NV. A ( 0. ( 101). 
17>) Cireuit Court of the United States for the Eastern District of 
Arkan it: 

Winttiam HH. Tompkins, Plaintitl, 
rperiaest 
The Lirtie Rock anp Forr Svrrn Rareway Company ef al. 
Detendants, 
Ciry aNnb County oF NEw York, sx: 

John ci. Macauley, beme duly ~Worlh according to law. deposes 

anid “IVs cis follow “ 
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lam engaged in business in the citv of New York as a cotton 
broker. [am at the present time the owner and holder of one hun- 
dred and eighty-five bonds of the State of Arkansas, known as State 
aid bonds, and issued to the Litthe Rock and Fort Smith Railroad 
Company, with all of the accompanying coupons since April 1, LS73, 
Which are unpaid. 
[ consent and hereby request the court to appoint Gen’l Chas. L. 
Kilburn, United States army, retired, ot Philadelphia, Penn., 
Lit It ceiver of the defendant in) thie above-entitled action. 


J. lL. MACAULAY. 


Sworn to before the undersigne d il (notary public of the State of 
New York), this 16th dav of January, ISS3. 
| BENJAMIN FL DOSFASSOS, 
Notary Publie, N.Y. Co. (101). 


lia Cireuit Court of the United States for the Eastern District 
of Arkansas. 
Wirtiam Hl. Towrkins, Plaintiff, 
aq st 
Tue Lirree Rock anp Forr Siri Raitway Company ef adl.. 
Defendant- 
Ciry & County or New York, ss 

James O'Donohue, being daly sworn, deposes and says as fol- 
lows: 

[ reside in the city [of | New York: [am at the present time the 
holder and owner of thirty-« ight (S3S.000) bonds of the State of Ar- 
kansas, known as State ald bonds, and issued to the Little Rock and 
hort Smith Railroad Company, with all of the accom panving cCou- 
pons since April 1, 1875, which are unpaid. 

l consent and hereby request the court toappoint — —., 
17S of receiver of the defendant in the above-entitled action. 


JAMES QODONOHUE. 


Sworn to before the undersigned ti] notary public fof |] the State 
of New York, duly commis dened in and for the city and county of 
New York), the 2oth day of January, 1SS3. 

BENJAMIN FL. DOREFASSO, 
Not iy Public. NX. 7 (io. (101). 


1.S) Circuit Court of the United States for the Eastern District of 

Arkansas. 

Wirtram H. Towrkins, Plaintiff, 
ag st 
Tue Litrtrte Rock axp Fort Sviru Rat~pway Company e€ al., 
Defendants. 
City & County or New York, ss: 

Walter L. Cutting, being duly sworn, deposes and says as fol- 
lows: 


Pete it nt AE la ESRC NE i Se aaa yg Ria SS eS Rll aS Sait biunaie e 
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I am at the time the owner and holder of six bonds of the 
State of Arkansas, known as State aid bonds, and issued to the Lit- 
tle Rock and Fort Smith Railroad Company, with all the accom- 
panying coupons, since April 1, 1873. which are unpaid. 

I consent and hereby request the court to appoint 
180s off , receiver of the defendant in the above-entitled ae- 


tion. 
W. L. CUTTING. 


Sworn to before the undersigned (a notary public of the State of 
New York, duly commissioned in and for the city and county of 


New York), this 24th day of January, 1SS3. 
BENJAMIN F. DORFASSO, 
Notary Publie, N.Y. Co. (101). 


181 Circuit Court of the United States for the Eastern District of 


Arkansas. 


Wittiam H. Tompkins, Plaintilf, 
aq st 
Tue Lirree Rock anp Fort Siva Raitway Company ef a/., 
Defendants. 
Ciry AND County oF NEW YORK, 8s 

Charles I. Hudson, being duly sworn, deposes and says : 

I reside in the city of New York; Tam at the present time the 
holder and owner of eighteen (1S) bonds of the State of Arkansas, 
known as State ald bonds, and issued to the Little Rock and Fort 
Smith Railroad Company, with all of the accompanying coupons 

since April 1, 1875, which are unpaid. 
182 [ consent and hereby request the court to appoint —— 
ot _ receiver of the defendant in the above-en- 
titled action. 


CHAS. 1. HUDSON, 18th T.: 


Sworn to before the undersigned (a notary publie of the State of 
New York, duly commissioned ino and for the city and county of 


New York), this 27th day of January, 1SS3. 
BENJAMIN F. DOSFASSO, 
Notary Publie, N.Y. Co. (101). 


IsS) = - Cireuit Court of the United States for the Eastern District of 


Arkansas. 
Wirntiram HH. Powrkixs, Plaintit?. 
aq sf 
Tur Lirree Rock anp Forr Svrru Raieway Company ef a/.. 
Defendants. 


Crry axnp Country or New ——: 
Wilham Hl. Harbeek, being duly sworn, deposes and says as fol- 


lows: 
I am engaged in business in the city of New York as merchant ; 


“se 


“se 
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I am at the present time the owner and holder of twenty-four (24) 

bonds of the State of Arkansas, known as State aid bonds, and issued 

to the Little Rock and Fort Smith Railroad Company, with all of 

the accompanying coupons since April 1, 1873, which are un- 
paid, 

184 I consent and hereby request the court to appoint 
—, of , receiver of the defendant in the above-en- 

titled action. 


Sworn to before the undersigned (a notary publie of the State of 
New York, duly commissioned in and for the city and county of 
New York), this 23rd day of January, 1883. 

BENJAMIN F. DOSFASSO, 
Notary Public, N. Y. Co. (101). 


185 = Cireuit Court of the United States for the Eastern District of 
Arkansas. 


Wittram A. Tompkins, Plaintiff, 
ag st 
The Litrte Rock anp Fort Sita Raitway Company e¢ al., 
Defendant-. 


Ciry AND County OF NEw YORK, 88: 


William Lummis, being duly sworn, deposes and says as follows: 

I am engaged in business in the city of New York. 

That Thomas Foulke is at [the] present time the owner and holder 
of, and | have in my possession for him, twenty ($1,000 cash) bonds 
of the State of Arkansas, known as State aid bonds, and issued to 

the Little Rock and Fort Smith Railroad Company, with all 
186 of the accompanying coupons since April 1, 1873, which are 
unpaid. 

| am authorized by the said Thomas Foulke upon his behalf to 
consent and request the honorable court to appoint 
received of the defendant in the above-entitled action. I further 
state that the reason this affidavit is not made by the said Mr. Thos. 
Foulke is because the said Foulke is at the present time out of this 
citv and State, as I am informed and verily believe. 


WM. LUMMIS. 


Sworn to before the undersigned (a notary public of the State of 
New York, duly commissioned in and for the city and county of 
New York), this 17th dav of January, 1SS5. 

BENJAMIN F. DOSFASSO, 
Notary Public, N.Y. Co. (101). 
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1S7 Cireuit Court of the United States for the Eastern District 
of Arkansas. 


Wirtiam EH. Towrekins, Plaintiff, 
ag st 
THe Littrte Rock anxp Forr Svrrua Ratieway Company ef ad/., 
Defendant-. 


Ciry AND COUNTY OF PHILADELPIIIA : 


Mrs. Juliet H. L. Campbell, being by me, the undersigned notary 
public, duly sworn, deposes and says as follows: 
— Tam a married woman, and reside with my husband, James 
MH. Campbell, at No. 2039 De Lancey Place, in the city of Philadel- 
phia. 
lam at the present time the owner and holder in my own right 
of five bonds of the State of Arkansas, known as State aid bonds, 
and issued to the Little Rock and Fort Smith Railroad Company, 
with all of the accompanying coupons since April Ist, 1875, which 
are unpatd. 
1SS I consent and hereby request the court to appoint Gen. ©. 
L.. Kilburn, of Germantown, Philadelphia, receiver of the 
defendant in the above-entitled action. 


JULIET Tl. L. CAMPBELL. 


Sworn to and subscribed before me, on this 2oth day of January, 
A. D. 1885. 

, EDMUND L. BOWALAN, 
Notary Public. 


ISo Circuit Court of the Lo niite 7 State =, lop the astern District ot 
Arkansas. 


Wintram EL. Towpkins, Plaintif, 
aq st 
Thue Lirrne Rock anp Forr Situ Rareway Company ef ad/., 
Defendants, 


Ciry AND County or New York, ss: 


William J. Elger, being duly sworn, deposes and saves: 

| reside inthe city of Brooklyn, and at pre sent am not engaged in 
any business. 

lamat the present time,and have been for many vears, the owner 
and holder of fifteen bonds of the State of Arkansas, known as State 
vidi bonds, and issued to the Litthe Rock and Fort Smith Railroad 
Company, with all of the accompanying coupons since April 1, 1873 
which are unpaid. 

lL consent and hereb V request the court: to appoint aes 
Mo 2 ——-, of ——, receiver of the defendant in the above-en- 
titled action. 


WAM. JAS. ELGER. 


ma 
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Sworn to before the undersigned (a notary publie of the State of 
New York, duly commissioned in and for the city and county of 
New York), this 18th d: av of January, 1883. 

BENJAMIN F. DORF ASSO, 
Notary Publie, N. Y. Co. (101). 


191] Circuit Court of the United States for the Eastern District of 
Arkansas. 


Witiram H. Tompkins, Plaintiff, 
ag st 
Tue Litrrte Rock anp Fort SmirH Rartway Company et al., 
Defendant-. 
City AND County or New YORK, 8s 
Samuel Sloan, being duly sworn, deposes and says as follows : 
lam engaged in business in the city of New York as president of 
the Delaware and Lackawanna Railroad Co. I am at the present 
time the owner and holder of twenty bonds of the State of Arkansas, 
known as State aid bonds, and issued to the Litthe Rock and Fort 
Smith Railroad Company, with all of the accompanying coupons 
since April 1, 1875, which are unpaid. 
12 I consent and hereby request the court to appoint 
——_, of ——>—, receiver of the defendant in the above- 
entitled action. 


Sworn to before tae undersigned (a notary public of the State of 
New York, duly commissioned in and for the city & county of New 
York), this 25d day of January, 1SS5. 

BENJAMIN F. DOSFASSO, 
Notary Publie, N.Y. Co. (101). 


193) =) Cireuit Court of the United States for the Eastern District of 
Arkansas. 
Winciam I. Tompkins, Plaintiff, 
ag st 
The Litrne Rock anp Forr Svira Rattway Company ef al., 
Detendant-. 
Ciry & County or New York, 8 

Charles J. Osborn, being duly sworn aceording to law, deposes 
and says as follows: 

lam engaged in business in the city of New York. 

[am at the present time the owner and holder of three bonds of 
the State of Arkansas, known as State aid bonds, and issued to the 
Little Rock and Fort Smith Railroad Company, with all of the ae- 

companying coupons since April 1, 1873, which are unpaid. 
14 | consent and hereby request the court to aap) point Gen. 
Charles L. Kilburn, of Germantown, Penn., receiver of the 


defendant in the above-entitled action. 
J. OSBORN. 
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Sworn to before the undersigned (a notary public of the State of 
New York, duly commissioned in and forthe city and county of New 
York), this 25th day of January, 1555. 

BENJAMIN F. DOSPASSO, 
Notary Public, N. Y. Co. (101). 


195 ~=6Cireuit Court of the United States for the Eastern District of 
Arkansas. 


Winttram Hl. Tompkins, Plaintiff, 
aq st 
Tue Lierree Rock ann Fort Svrrn Raieway Company ef al., 
Defendants, 


Crry AND Country oF PHILADELPHIA, ss 

Josephine Lewis, being duly sworn, deposes and says as follows : 

lam oa single woman, and reside with my brother-in-law, James 
il. Campbell, at ZOSY De Lancey Place, im the OTAY ot Philadelphia. 
Lam at the present time the owner and holder of —— bonds of the 
State of Arkansas, known as State aid bonds, and issued the Little 
Rock and Fort Smith Railroad Company, with all of the accom- 
panving coupons since April Ist, 1875, which are unpaid. 

I consent and hereby request the court to appoint Gen. C. 
196 oL. «Kilburn, of Germantown, Philadelphia, receiver of the 
defendant in the above-entitled action. 


JOSEPHINE LEWIS. 


Sworn to and subseribed before me, on this 25th day of January, 
A. D. 1855. 
EDMUND L. BOWMAN, 
Notary Public. 


197 =Chreuit Court of the United States for the Eastern District of 
Arkansas. 


Wittram H. Towrkins, Plaintiff, 
against 
The Litre Rock axnp Fort Sairn Ramway Company et al., 
Defendants. 
Ciry AND County or New York, ss: 

Simeon J. Drake, being duly sworn according to law, deposes and 
says as follows : 

I am engaged in business in the city of New York as a stock 
broker. Iam at the present time the owner and holder of ten (one 
thousand each) bonds of the State of Arkansas, known as State aid 
bonds, and issued to the Litthe Rock and Fort Smith Railroad Com- 
pany, with all the accompanying coupons since April 1, 1873, which 
are unpaid. 

| consent and hereby request the court to appoint 
198 , of , receiver of the defendant in the above-enti- 


tled action. 
SIMEON J. DRAKE. 
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Sworn to before, me the undersigned (a notary public of the State 
of New York, duly commissioned in and for the city and county of 
New York), this 16th day of January, 1SS5. 

BENJAMIN FL DORFOSSOS, 
Notary Publie, N.Y. Co. (101). 


po) Cjrenit Court of the United States for the Eastern District of 
Arkansas. 


‘Towprkins, Phantit?, 


WountnraM 


7s 


Turk Linrtitk Reek anp Fort Svrre Rateway Company ef al. 
1h foneants. 


Crry AND Country oF New York, ss. 


Dellitt CL Tavs, being duly sworn according to law, deposes and 
saves as follows: 
[am engaged im business in the city of New York as president 
of the Union Natl Bank. 
| tithe at the present time the oOWherT ah | holder of tive bonds of 
the State of Arkansas, known as State aid bonds, and issued to the 
Litthe Rock and Fort Smith Railroad Company, with all of the ae- 
companving coupons since April Ist, 1873, which are unpaid. 
200) I consent and hereby request the court to appomt———, 
of ——,,_ recelver of the defendant in the above- entitled 


awetion., : 
D.C. HAYS 
Sworn to before the undersigned (a notary publie of the Stiite of 
New York, duly commissioned in and for the city and county of 
? New York), this 16th day of January, 1835. 
| BENJAMIN BF. DORFASSO, 
Notary Public. N. im Co. (101). 


. tr] Cireuit Court of the United States for the Eastern District of 
| Arkansas. 


Winttiam H. Tompkins, Plaintiff, 


! sx, 
a ;, | ; 
fae Lirtee Rock anp Forr Svirn Rarway Company ef al., 


Defendants, 


Ciry AND County oF New York, ss: 


| William S. Williams, being duly sworn according to law, deposes 
| and saves as follows: 
lam engaged in business in the city of New York as | 


am at the prese nt time the owner and holder of one hundred bonds 
of the State of Arkansas. known as State aid) bonds, and issued to 
the Little Rock and Fort Smith Railway Company, with all of the 
accompanving coupons since April Ist, 1873, which are unpaid 

13—101S 
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202 I conse nt and hie reby request the court to il}? point 
of ———. receiver of the defendant in the above entitled 
action, 


W.s. WILLIAMS. 


Sworn to before the undersigned (a notary public of the State of 
New York, duly commissioned in and for the city and county of 
New York), this 16th day of January, 1SS5. 

BENJAMIN FL DORE ASSO, 


Notary Public, N. ¥. Co. (101). ne 
903 Cirenit Court of the United States for the Eastern District of 
Arkansas. 
Winttiam Il. Tompkins, Plaintiff, 
is, 


Toe Livree Rock AND Forr Suivi RatLRroap Company ef al., 
Defendants. 

Ciry AND Country or New York, ss: 

Wim. EK. Strong, being duly sworn according to law, deposes and ~ 
SUVs us follows: 

[am engaged in business in the city of New York as 

I am at the present tine the owner and holder of six (6) bonds of 
the State of ‘Adiediaie known as State ald bonds, and issued to the 
Little Rock and Fort Smith Railroad Company, with allofthe accom- 

panving coupons since April Ll, 1875, which are unpaid, 

V4 I consent and hereby redpllest the court to appoint — 
—, receiver of the defendant in the above-entt- 


——_ (| 


tled action. 


WM. EK. STRONG. 


Sworn to before the undersigned, a notary public of the State of 
New York, duly commissioned in and for the city and county of 
New York, this 17th day of January, ISS2). 

BENJAMIN FL DOSFASSO, 
Notary Public, No VY. Co. (101). 


905  Crreuit Court of the United States for the Eastern District of 


Arkansas. 
Wirriam TL. Towrriuns, Plaintitt 


Tue Larter Roek ano Forr Surru Rareway Coweany ef al. 
Deterdants 


Ciry anp Country or New York. xs 


Michael Bo Pielding, being duly sworn according to law, deposes 
ane save as follows . 

lam engaged in business in the city of New York as a cotton 
broker. lem at the presetil time the owner and holder of seven 
(S71 000) bonds of the State of Arkansas, known as State aid bonels, 


ae 
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and issued to the Little Rock and Fort Smith, Railroad Company, 
with all of the accompanying coupons, since April 1, 1875, whieh 
are unpaid. 
I consent and hereby request the court to appoint Gen'] 
205— Charles L. Kilburn, United States army (retired), of Phila- 
delphia, Penn., receiver of the defendant in the above-enti- 
tled action. 
M. B. FIELDING. 
Sworn to before the undersigned, a notary public of the State of 
New York, duly commissioned tn and for the city and county of 
New York, this 16th dav of January, 1SS5. 
BENJAMIN FL DOREFOSSOS, 
Notary Public. N. )’. (%. (10] ). 


207 Cirenit Court of the United States for the Eastern District of 
Arkansas. 


Wintiam If. Tompkins, Plaintiff, 
Ux, 
Tue Lirrtne Rock aNnp Forr Sviru Rattway Company ef adl., 
Defendants. 


Ciry & County of New York, ss: 


William Lummis, being duly sworn according to law, deposes and 
SaVvs us follows: 
lam engaged in business in the city of New York as a banker; | 
um at the present time the owner and holder of ten thousand dollar 
bonds of the State of Arkansas, known as State atid bonds, and issued 
to the Little Roek and Fort Smith Railroad Company, with all the 
accompanving coupons, since April ist, 1883, which are unpaid. 
OS | consent and hereby request the court to appoint a 
——, of ————-", receiver of the defendant in the above-entitled 
aetion. 


WM. LUMMIS. 


Sworn to before the und orsigned, (a notary public of the State of 
New York, duly commissioned in and for the city & county of New 
York), this 16th dav oft January, ISS5. 

BENJAMIN FL DOREFASSO, 
Notary Publie, NOY. Co. (LOL) 


2a And on Mareh 28, ISS3. the following proceedings were 
hack, te wit: 


Wau. dl. Powrkix- 


’ 


larree Roek anp Fort Svrru RAibway ef als 


And now, on this 28th dav of March, ISS3 it is ordered, adjudged, 
and decreed that the demurrer tiled in this eause be. and the same 
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ts hereby, overruled sorving t . . fo raising 
tia’ soar apltent ais W \ - \ ’ ‘ 
T thes’ «ht Ufats Caatts \ \ . t : 
fermdants mav make by wav ot “We \: - cde 
that this o y Or ches ' |) \\ Veil 
ISS2. the: rw! “ , scour Was 
tiles 

And on April 2. Issa. the following proceedings wen had, te 
wit 
~ 10 Wirtiawt Tl. Towprins 


j ; 


Lirtce Rock & Forr Svrru Rateway ¢?f «fs 


Come the defendants by C. W. Huntington, Es +s their solicitor, 
and tile hie reid) thei clisWwer., 
Which answer is in the words and figures as tollows, to wit: 


211 Answers of lh fe nds. 


(‘ireuit Court of the United States, eastern District ot Arkansas 
In Equity, 


Wai. Hl. Tompkins 
4A 
Tue Litter Rock axnp Forr Surria Rateway ef als. 


The joint and several answers of the Litthe Rock and Fort Smith 

Railway and of C.W. Huntington and George Ripley, trustees under 

a mortgage or deed of trust, executed by said railway, and bearing 

date Dee. 19, ISc4. defendants to the bill of complaint of William 

II. Tompkins, complainant, 

These defendants respectively how, and oat all times hereafter, 
saving to themselves all and all manner of benetit on advantage of 
exception, or otherwise, that can or may be had or taken to the 
many CTrOPs, uncertainties, nid In pertections ii the <rid bill Coll- 
tained, for answer thereto, or to. so much thereof as these defendants 
are advised it is material or necessary for them to make answer to, 
severally answering, sav : 

Thev admit that it was and is provided by sect. 6. art. 10. of the 
constitution of the State of Arkansas, which Wiis n force 1 the Vvear 
ISGS, as follows to wit: “ Phe credit of the State or counties shall 
never be loaned tor QV Purpose without the consent of the peopl , 
expressed through the ballot-box.” 

They deny that the alleged act of July 4 INOS, referred iw in 

sald bill of complaint, and entitled “An act toad in the con- 
2120 struction of railroads.” was ever duly and legally passed by 

the Legislature of said State. and in conformity with sect. 2]. 
art. 0, of the constitution of TS6S of said State. which prenn les as fol- 
lows, to wit: “ Everv bill and joint resolution shall be read three 
times on different davs in cach house, before the final prissage 
tliereof, unless two-thirds of the house where the same is pending 
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shall dispense with the rules” And the defendants aver that said 
et Was net read three limes an different davs Ino the house af rep- 
resetitatives witheat a suspension of the rules, but said bill was read 
the second and thind times on the same day in said house without 
a suspension of the rules, and that on the sume day said bill was re 
ported to the senate and read a second and third time, and passed 
without a suspension of said rules, and that by reason thereof said 
vlleged act of July 21, IS8s. never became a valid law of said 
Stite of Arkansas In any of its parts or provisions. 

The defendants also deny that said alleged act was ever submitted 
to the people of said State In pursuance of any law of said State, or 
that the people of said State ever yave their consent to said alleged 
act or to the loan of the credit of said State therein contemplated in 
pursuance of any law of said State, and as required by said seet. 6, 
art. 10, of the constitution of said State. And these defendants aver 
that ina suit brought by said State of Arkansas against the Little 
Rock, Mississippi River and Texas railway the supreme court of 
said State, the same being the highest court of said State, expressly 
decided in the month of June, 1877, that said alleged act of July 21, 
ISGS, never became a valid and constitutional law of said State, and 
that the bonds issued thereunder were utterly void, because the con- 
sent of the people of said State had never been given to the loan of 
the credit of said State therein contemplated, as required by said 
sect. 6, art. 10, of said constitution, a report of which said decision 
ix to be found in vol. 31, Arkansas Reports, pp. 701, and following, 
to which these defendants crave leave to refer. 

The defendants aver and will maintain that the aforesaid judg- 
ment of said supreme court of Arkansas is binding and conclusive 

upon this honorable court asa rule of decision, the same 
215) never having been in any way reversed or modified by said 
supreme court of Arkansas. 

The defendants admit that said alleged act of July 21, 1868, was 
printed and published as a law of said State of Arkansas, among 
the acts of the General Assembly of said State passed at the session 
Which began ou the second day of April, 1868, and adjourned on 
the twenty-third day of July, INGS, to reassemble on the seventeenth 
dav of November of the same Vear ; and as to so much and such 
parts of said billof complaint as purport to set forth the provisions of 
said alleged act, or any part thereof, and the interpretation to be given 
to the same, the defendandants, for vreater certalnty, crave leave to 
refer to said alleged act as printed and pubtished as aforesaid, and 
deny that the construction and interpretation which the plaintiff 
has given to said alleged act, and the various sections thereof, in his 
said bill of complaint, is the true and correct interpretation or con- 
struction of said alléged act, and the sections thereof. 

The defendants, further answering, sav that upon inquiry they 
have been informed, and that they believe, and therefore admit, 
upon information and belief, that the then president of the Little 
Rock and Fort Smith Railroad Company, a corporation which had 
received a land grant from the United States, did, in behalf of said 
company, on or about the fourth day of November, 1568, make ap- 
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plication to the board of railroad com issloners of said State for a 
loan of the bonds of said State of Arkansas, as contemplated by 
said alleged act of July 21, DS6S, and that on or about the twenty- 
eighth day of April, IS60. the said board of railroad commission- 
ers did cnuse to be nedressed sun delivered te Charles (1. Scott, the 
then president of sttd railroad COMPANY, the communication sel 
forth at large in said bill of complaint. The defendants also admit 
that said railroad company was then a corporation duly and legally 
established under the laws of the State of Arkansas, and authorized 
to construct, tnaditam, own, ane cope rate oa line of railroad from 
Litthe Rock to Port Smith, and that the defendant corporation now 
owns and operates a railroad ona line whieh said) Little Roek and 
Fort Smith Railroad Company was by its charter authorized te 

construct, maintain, and operate, but the defendants aver 
~ 14 that sail original COMPANY never clic construct or operate 

the entire line of said road from Little Rock to Fort Smith, 
but only somuch and such part thereof as extends trom Argenta, 
on the Arkansas river, opposite Litthe Rock, to Clarksville, in said 
State, a distance of about one hundred miiles, its heremuatter nore 
specifically scl forth, or threat said COMAPRUNY ever definitely located 
any part of said line or road until said company was ready to grade 
such parts, | 

The defendants admit, upon information and = behef, that after- 
ward the Governor of satd State, from time to time, issued and de- 
livered, or caused to be issued and delivered, to said rathroad com- 
pRibey, one thousand bones, of S100 each, purporting to be issued 
under said alleged act, a copy of which said bonds and of the cou- 
protis thereto severally attaelic dl, save as to num bers and dates, the 
defendants admit are correctly set forth in said bill of complaint. 

As tose much and such parts of sard bill of complaint as purport 
ta set forth thr prren\ mtons of the seventh and « rerhithy sections of said 
illo de net, the det nalants, for vreater cerhirntyv as to the exact preo- 
Vistons of sid sections, and as toe the true Interpretation and mean- 


. * . 
. S| . " « . . . 
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[S69) passed am act entitled “An act to provide tor paving the inter 
estof the bonds issued to aid in the construction of railroads,” ap- 
proved April LO, TS6%: and as to so much and such parts of said 
ball ot coumplan iis purport too set torth the provisions ot said act 
of April Lo, PS69, the defendants, for greater certainty as to the pro- 
Visions of said act, and as to the correct meaning and Interpretation 
thereof, crave leave to refer to said act itself. But the defendants 
deny that said act of April 10, 1869, was passed after any valid 
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election at which said alleged act of July 21, 1868, was legally voted 

upon and ratified by the people of said State of Arkansas, as 
215 is alleged in said bill of complaint. The defendants ad- 

mit that if said alleged act of July 21, 1868, ever became a 
valid and constitutional law of said State, then said alleged act and 
said act of April 10, 1S69, would constitute the law of the contract 
in relation to said bonds issued thereunder; but they deny that 
suid alleged acts, or any acts or things done thereunder, did or 
would constitute notice to all persons dealing with said Little Roek 
and Fort Smith Railroad Company of any lens or remedies against 
the properties or road of said company, or the Income and rey- 
enues thereof, or that said allewed act could or did create and consti- 
tute notice to subsequent purchasers and incumbrancers of any 
lien by said acts alleged to have been created, and they deny that 
any liens whatever were created by said alleged acts, or that they, 
or either of them, had any notice thereot. 

The defendants admit that all of said bonds which were issued by 
sald State of Arkansas to said Litthe Rock and Fort Smith Railroad 
Company were by said company, together with the first mortgage 
and Jand grant bonds hereinafter mentioned, paid to the contractor 
emploved to build satd road, and were by him sold and transferred 
before maturity, and for value, to divers persons. And the defend- 
ants aver that before said bonds were issued by said State to said 
company, and by said company to said contractor, said contractor 
had been well advised by counsel learned in the law that the lien 
upon the road and properties described in said mortgage deed to 
Hlenry W. Paine and Samuel TL Dana, and also that the hen upon 
the lands described in the mortgage deed to said Paine, Dana and 
to William B. Stevens, both of which said mortgages are hereinafter 
more particularly set forth, and which mortgages said company had 
then agreed with said contractor to execute and to issue the bonds 
secured thereby, would create and constitute a ftirst hen upon the 
road and properties and lands described in said mortgage deeds 
pALraniount and sUpertor loan hen or charge under said alleged aet 
of Julw 21, Iss. although the eftticers of sud company and said 
contractor then, each and all, believed that said alleged net ot July 
21, IS6S. was mm facta valid and subsisting law of said State, and 
that the bonds so as aforesaid issued thereunder were the valid and 
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Kansas with funds to pry the Interest upon suid bomes then issued by 
sald State to satd CORLEP RARE, ahs suid interest became pavable, ane leave 
the platntitl to prove the truth of said allegation. 

The detendants admit that said Little Rock and Fort Smuth Rail- 
road Company, on the twenty-second day of December, 1569, exe- 
cuted a mortgage or deed of trust Upon its railroad, and all the prop 
erties therein described, to Henry W. Paine and Samuel ¢. Dana, 
trustees, to secure the payment of bonds of said company to the 
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amount of three million five hundred thousand dollars (85,500,000), 


all of which said bonds said company thereafter Issued. That said 
mortgage was dulv tiled for record in the recorder’s office of Pulaski 
county on the twe dfth dav of February, ISTO, and thereafter in all 
the other counties upon the line of railroad of said company as soon 
as it Was prac ticable to tile the same, the last date of such filing for 
record being April IS, ISTO, in the reeorder’s office tor said county 
of Sebastian, and prior to the issue of any bonds by said State to 
said railroad COTA, under salad alle ved act of July =i, INOS. The 
defendants annex hereto a copy of said mortgage deed and of the 
bonds issued thereunder, marked “ Exhibit AW” and make the same 
a part of this their answer. 

The defendants aver that said mortgage bonds purported on their 
face to be the tirst mortgage bonds of said railroad company: that 
thes Were all Issued by said railroad COTTE PRU to the contractor tor 
building and equipping sald line of road, and were by him nego- 
tiated and sold in the full faith and belief on the part of all persons 
connected with such issues, sales. and purchases that said bonds 
were In truth and " tact the tirst Prheortgrige bonds of said ratlroad 


COPLPanY, ana that by the erecution of salad thortwage deed a first 
, } , : an 
lien Was erented 1 pond | the ratlroad and propertt therein deseribed. 
** ’ . , , ’ 
ana npon the tolls) income, and revenues to be derived therefrom. 


in taver of all the holders of the bonds tssued thereunder paramount 
and superior to anv and all other Hens upon the railroad and. prop- 
! tendants aver that 
the lien created by said mortgage deed was and Is) paramount and 
superior to any lien which the plaintiff claims to have been 
217s created under and by virtue of said alleged act of Julv 21, 
IShs, or of sald act of April 10,1869) in favor otf the holders 
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Phe defendants admit that said railroad company made a defanit, 
‘ ° 
, a , " , , , , 
and tallied to pay the interest coupons attached to the bonds Issued 
‘ . ° 


under said lnortgage or deed of trust. and that on the twelfth dav 
of Mav, IS74. a suit was instituted on the equity side of this honor- 
able court, numbered 158 on the equity docket, by the then trustees 
uni oS sald Mmortyage for [thie forec ‘lost ire of the Siiliie alia re sale ot 
the properties therein described. The defendants have not. sutti- 


ent intormation as to euable them eitherto admit or denv whether 
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ph thereof substantially as 
s bill of complaint, but thev crave leave to 
refer to said original bill and | to the aforesaid amendment thereot for 
greater certainty. The said defendant, Huntington, of his personal 
Enowioden Jand the remaining defendants, upon information and 
beef, aver that the chancellor of said Pulas ki chi iheery court lid 
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pass the order and deerce referred to In said amendment to said 
seventh paragraph of said bill of complaint ; that a certified copy of 
said order and decree was produced in this honorable court before 
the Hon. Henry ©. Caldwell, one of the Judges thereof, at and upon 
an application made before him on or about the twenty-third day of 
Mav, S74. at Hot Springs, in said State of Arkansas, where the 
satd Caldwell was then commorant, for _ appointment of a receiver 
of said Little Rock amd kort Smith railroa id under suid foreclosure 
proceedings: that said amendment was duly tiled in this honorable 
court, and how ought to tn dhiohe the records of sald court and of 
said foreclosure suit. The defendants also aver that all the charges 
and averments in the plaintiff's bill of camplaint contained, to the 
etlect * thisat silt all ation on ~ald anrendment ius to the passing of 
sald order and decree “was and Is untrue, ane Was falsely 
218 and traudul ntly prs aided as a matter of fact when the same 
Was hot trues are each and all utterly false in every par- 
ticular. 
The defendants admit that the General Assembly of said State of 
Arkansas did enact a law, Up prove dl Mav “%) IST4. entitled “An act 
to be entitled an act to repeal an act entitled ‘An act to provide for 
paying th Interest of the bonds issued to aid in the construction of 
on ads, approved April lO, 1se9!" Your orator avers that at the 
Tithae ren the aforesaid act of Mav 20 IS74. was passed std Little 
Rock a nd Fort Smith Railroad € ompany was utterly and hopelessly 
insolvent, and the earnings. Income, and revenues of said company 


from that partot its road which was then completed were wholly in- 
sufficient to pay the expenses of operating sald read and of keeping 
the same in safe repair for the transportation of passengers and 
freights, and the same allegations are true in regard to the condi- 


fall the other roads and COTpRID Tes to whie hi the aid ot the 
State had been awarded under said alleged act of July 21, 186s, 
none of which could be run and operated by a receiver without in- 
curring debts and expenses bevond the income and revenues of the 
roads. While these defendants cannot pretend to have anv knowl- 
edge of the motives which actuated the members of the Legislature 
of said State in re pie aling said actof April 10, 186%, the defendants 
aver that. In View of thy ondition of said roads, 1t Is to be presumed 
that said act was repealed trom motives of public policy and in the 
best interests of the State. Thev admit that no receiver has been in 


. : . : ‘ - . > , , - 
possession of the Income and revenues of said Little Reck and Fort 
‘ 
i 


. , *% . . . . , : ee 
Smith Railroad Company since said twentv-tirst dav of Mav, 1874, 
] > } " . . Dow | Res ‘ . . . . 
and since the order ai decree of the Pulaski chancery court. re- 
Aa ig a . 
eTre*] to ltis i } li ] fp srilej nil of complaint file d Il) sald 


berye closure | } Proce dil w= Wiis Puls tt) sald dav . also that <1nce sald 

thicers of said Stute have taken he 

Steps to entores the paynn nt of the interest on the bonds issued by 

| hi Littl | Fort Smith Railroad Company 
under said alleged act of Julv 21, 186s. 

The defendants admit tat the <aid foreclosure canse ¢ime on to be 
finally heard in en honorab! court on the sixth dav af Novem ber, 
Ls 4, ated thisat ii tinal di cree Was Treliere 7 in) sald euuse, tli and by 
1i—1018 : 
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Which it was, among other things, ordered and decreed that 
219 unless the said Litth: Rock and Fort Smith Railroad Com- 

pany, or some other of the defendants in said: suit, should 
pay to the plaintiffs therein the sum of three: million’ five hun- 
dred thousana dollars (S35 000,000) as principal, together with all 
interest then due thereon, on or before the tenth day of December, 
IST4, with the costs of said suit, the said mortgage should be fore- 
closed, and the erpULLt of rede tuption oft sald defendants therein 
should be theneetorth barr dd, ane thrat thre premises anid properties 
described in said deed of morteagwe should be sold on the tenth dav 
of the follow Ing Doe TTL rly il cotmtnissioner nanied in sald decree, 
all of which will more fully appear by reference to a copy of said 
decree hereto annexed, marked ° Exhibit CO and which the defend- 
ants make apart of this ther answer. 

The defendants admit that in pursuance of said decree of Novem- 
ber Gand in default of the payment therein provided, the aforesaid 
road and mortgaged property were duly and legally sold) by said 
commissioner for So0,000 to George O. Shattuck, Francis M. Weld, 
and George Ripley, who were a committee appointed by the holders 
of the bonds issued under said mortgage to said Paine and Dana to 
make site purchase for nicl in behalf of “all the holders of said bonds 
Who should comply with the terms of the decree confirming said 
sale, sunnck that sailed sale Wiis duly contirmied by this honorable court 
by au decree rendered on the nineteenth day oft December, IS74, all 
of which will more fully appear by reference to copy of said decree 
of contirmation hereto annexed, marked “ Exhibit DO and which 
the defendants make a part of this their answer. Thev also admit 
that neither said State of Arkansas nor anv of the holders of the 
hones ana COUPOTs thereto attached, and which had been issued 
under said alleged act of July 21, S68, were made or became par- 
ties to =itisl foreclosure proceedings, 

The defendants, further answering, aver that on the twentieth dav 
of June, INFO. the said Tattle: Rock and Fort Smith Railroad Com- 
pany executed to the said Tlenry W. Paine and Samuel TL Dana 
and to William Bo Stevens, as trustees, a mortgage or deed of trust 
Tey SOCUTO thre PREV TLE ntcot thre bonds of sla COMPUTA tw the umount 


of tive million dellars (So.000QL.000)0 all of which bonds said COMPRAR 
‘ } j 2 
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terwards issued: that said mertgn~e was dulv filed for 
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June. ISTO. and theres as soot as practicable. in all the 

> , * ) ~ | . * nal ™ +. > ; 7 } . . ) 
QCXMITIT Is 46 - tach da’ Qa \ ACLTIscis Woiteh sitad hihas Were sitialedt, 
, ’ . . : m lie ‘ + ‘ ” . . . 
TE UNEW GOE WERTOCER Soule ortigauee choad rai ot the bonds isstred then 
utidder, marked “ Ex! Bo they annex hereto and make the same 
et pear Or tirtis Thetr atiswer that Ov the execution of said hortyage 


. 
deed a tirst Ten was created upon the lands and premises therein 
Leos rite dl, sri Upon the theo atid reVetittes to Loe derived there- 
from in favor ot all the holders of the bonds issued thereunder: that 
sald: bonds were Issued by said railroad company to the contractor 
for building and equipping said line of road, and were by him nego- 
tiated and sold in the full faith and belief on the part of all persons 


connected with such issues, sales, and purchases that the lien created 
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by the mortgage securing said bonds was a first lien upon said lands 
and premises, and upon the Income and revenues thereof, paramount 
and superior to all other liens or charges; that said railroad com- 
pany made default and tailed to pay the Interest maturing Upon 
suid bonds, in accordance with the tenor thereof, and the then 
trustees under said mortgage duly filed in this honorable court, on 
the twenty-sixth day of May, IS74, their bill of complaint, numbered 
15% on the equity docket thereof, praving, among other things, for 
a foreclosure of said hiortyagve anda sale of the premises and pProper- 
ties In said mortgage described. 

That such proceedings were had in said cause that on the sixth 
dav of November, IS7T4, a decree was rendered in this honorable 
court, In and by which it was, among other things, ordered and 
decreed that unless said Little Rock and Fort Smith Ratlroad Com- 
pPanv, or sone of the defendants in) said cause, should pay to said 
plaintitts, on or before the tenth day of December, S74, the sum of 
live million dollars (85,000,000) as principal, together with all in- 
terest then due thereon, with the costs of said suit, the said mort- 
paige should be foreclosed, and the equity of redemption of said de- 
fendants therein should be thenceforth barred, and that the premises 
and properties described in said deed of nortyaye should be sold on 
sald tenth a: ay of December by a commissioner named in said decree, 
all of which will more fully appear by reference to a copy of said 

decree hereto annexed, marked “ Exhibit E,” and which the 
221) defendants make a part of this theiranswer. ‘The defendants 

also aver that in pursuance of said decree of Noy. 6, and in 
default of the pavinent therem provided, the aforesaid lands and 
mortgaged property were duly ane legally sold by said commissioner 
for SoU0O0 to the said Ge oyge ©. Shattuck, Franeis M. Weld, and 
George Ripley, who were a committee appointed by the holders of 
the bonds issued under said mortgage to said Paine, Dana, and 
Stevens to make said purchase for and in behalf of all the holders 
of sald bonds whe should comply with the terms of the decree con- 
firming seid sale, and that said sale was duly contirmed by this 
honorab le court by a decree rendered on the nineteenth an of 1 de- 
com be r, ISe4, imamaesdis cule \ after the ator said decree of contirmation 
Was rendered im the afores ddd suit, numbered TSs, to foreclose the 
Mortgage Upon swid mulroad. all of whieh will more fully appear by 
reference toa CUP of sand decree of « firmation hereto annexed, 
marked =u Exhaba tea satacd wiht ly the clot redants prreake + peer ot this 
thetr answer 

The defendants aver that in making the aforesaid purchases 
ther the aforesaid foreclostre dleerees the suid Shattuck, Weld. ane 
Ripley did not act in their own right or tor themselves, but as the 
avents and represen tatnves of such of the holders of the bonds and 
coupons thereto attached, issued under the atoresaid mortgage deed 
to said Paine and Dana, and to said Paine, Dana, and Stevens, re- 
spectively, iis might thereafter choose to avi iil themselves of the pre- 
Visions of the aforesaid decrees ot contirmation, and to —— 
members of the corporation referred to in said decrees. That, 
contemplated and provided in said) decrees of confirm: ition, and in 
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the several powers of attorney under which said Shattuck, Weld, 
and Ripley were then acting, the said Shattuck, Weld, and Ripley, 
and their associates, Immediately after said decree of contirmation 
was rendered in said cause, numbered 138, to wit,on the 1th dav 
of December, IST4, organized this defendant corporation under an 
act of the General Assembly of said State of Arkansas, approved 
Dec. 9, IST4, and entitled “An aet supplementary to an act entitled 
‘An act to provide i vrenera | =Vstem of railroads, approved July 2°, 
LSOS.” hy the hme of the Little Rock and leort Smith Railway, ana 
conveyed to ii lel corporation the road nie properties =O) sold: threat 

all the shares of the capital stock of ssid corporation, with 
222 the exception of ten percentum thereof, which said company 

had the right to reserve to its own use, in pursuance with the 
terms of said decrees, and which said) company pow retains mits 
treasury abionye Its assets, were Isstied as full-poeitel stock in pauvinent 
of the road, lands, and properties purchased under said decrees, and 
the title ta which Wits 1) the “iid purchasers, to the cestuy qpite frusts 
of the said Shattuck. Weld. ane Riplev—that in to SUV, to such of 
the holders of the AMID sit bones ssid nnder each nial both ot 
site Mortyvace deeds as elected to take the benefit of said decrees ; 
that all such holders of said bonds who «lected to take the benetits 
of ssid deer cs transterred te ssid dete beedsagal corporation the bones 
of said original company seoas aforesaid, held by them, and paid te 
said corporation In menev asum equal te five per centum of the 
face value thereof, for which said bonds so transferred thev received 
in pen dere nt thereof from: said defendant corporation certificates of 
full-paid shares of stock in said detendant corporation. to the am@iunt 
ot littv-tive ye reeenttum Oni of trie face value of ste bonds so tralis- 
ferred, and tor the aforesaid tive per centum thereof required to be 
pail ane vetually paid dn tieney satd holders of said original bonds 
recerved fram =r thor site corporation its first hortoagee bones, 
heremnitter mentioned at ~CVETIEN per centume of the pear vilue 
thereot, The let hedants aver that. =i) far from the netunl truth bee 
lie threat siitc roe snd lanes Were, respectively, ~olal tw <td Shat- 
tuck, Weld, and Ripley, nid hy them conveved to said defendant 
corporation for the sume of S50.000 each in money, said road and 
lands were in truth and in tact sold) to said) defendant corporation 
for over SS.000,.000, pavable and paid inthe first mortgage and land 
grant bonds of said-Litthe Rock and Fort Smith Railroad Company 
theretofore issued and sold and boevtaerlit 1 coo faith as secured by 
il first lien thy iil roc, lands, and properties Superior ane patra 
mount to all other lens. or for SLOVOO00 of the full-poariel capital 
stock of the defendant corporation, hy reason whereof the detend- 
ahis aver that the holders ot said first Mhortvave anid leaned evrant 
bonds of said Litthe Rock and Fort Smith Railroad Company, In- 
stend of recelving the full value of sata bonels, with all overdue 
interest thereon, in payment of said road, lands, and properties, only 
received from said defendant corporation fifty-five per centum of the 

face value of such bonds, excluding all overdue interest there- 
2) On, Peprest hted ly certificates of fuall-pocarel shares of stock in 

the defendant corporation, and that, as a condition of receiv- 
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ing said shares, said bondholders were required to pay, and did pay 
in money, to said defendant corporation a sum equal to five per 
centum of the face value of said bonds. 

The defendants aver that upwards of $8,000,000 of said first mort- 
gage and land grant bonds of said Little Rock and Fort Smith 
Railroad Company were transferred and conveyed as aforesaid to 
this defendant corporation on or before the first dav of July, 1875, 
and that full paid shares of stock in said defendant corporation 
were Issued In payment thereof as aforesaid on or before said date ; 
that since said date no other bonds of said railroad company have 
been conveyed or transferred to said defendant corporation; that 
since said first day of July, 1875, verv many of said shares of stock 
in the defendant corporation have been sold and conveyed by per- 
sons who so received said shares of stock in the first Instance to 
other persons for valuable considerations, and that said shares of 
stock have been publicly and freely sold in the market and at the 
stock exchange In the city of Boston, Mass., and at various other 
places in the United States; that very many sales and transfers of 
such shares have been made and the original ownership thereof in 
very many instances changed to such an extent that by such sales 
and transfers the stockholders of said defendant corporation, on the 
first dav of January, ISS3, numbered in the aggregate three hundred 
and ninety persons as against one hundred and seventy-nine per- 
sons who originally became holders of said shares of stock, as is 
hereinbefore set forth. And the defendants aver that all said sales, 
purchases, and transfers have been based upon the faite and in the 
belief that the only lien orcharge existing upon the road and lands 
and properties of the defendant corporation, or upon its earnings, 
income, and revenues, is the lien created by the mortgage deed or 
deed of trust dated Dee. 19, 1874, executed by the said defendant 
corporation to the defendant trustees, as is hereinafter set forth. 

The defendants, further answering, aver that, subsequently to the 
contirmation of said sales, one Frank Shaw and David S. Greenough, 
as the owners and holders of certain bonds issued under both said 
Mortogige deeds executed by said Little Rock and Fort Smith Rail- 

road Company, filed in this honorable court their bills of 
224° review to set aside said decrees of sale and of contirmation, 

alleging in support thereof certain alleged errors in said 
foreclosure proceedings and in said decrees respectively ; that said 
bills of review were dismissed by this honorable court upon de- 
murrers filed in behalf of the defendant corporation therein and 
herein; that thereupon the said Shaw and Greenough appealed from 
said decrees dismissing their said bills of review to the Supreme 
Court of the United States: that at the October term, 1879, of said 
Supreme Court said suits and appeals came on to be heard before 
said Supreme Court, and said court, finding noerror in the proceed- 
ings had, or in the decrees rendered, in said suits numbered 158 and 

30, or in either of them, affirmed the decrees of this honorable 
court dismissing said bills of review, all of which will more fully 
appear by reference to the report of said cause, entitled “ Shaw ¢. 
Railroad Company,” and “Same v. Same,” contained in vol. 100, 
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pp. 605-13, of the reports of the cases argued and adjudged in the 
Supreme Court of the United States. 

The defendants, further answering, admit that said Little Rock 
and Fort Smith railway did, on said nineteenth day of December, 
execute and deliver to Charles W. Huntington and George Ripley, 
as trustees, two of the defendants herein, a mortgage deed or deed 
of trust upon all the railroad and lands of said railway company, 
to secure the payment of the principal and interest of certain bonds 
of said railway to the amount of three million dollars (85,000,000 ), 
a copy of which said mortgage deed or deed of trust is hereto an- 
nexed, marked * Exhibit G.” and made a part of this their answer. 

The defendants deny that said mortgage deed and the bonds 
issued thereunder are null and void for the reasons set forth in said 
bill of complaint, or for any other reasons, but, on the contrary, 
they aver that said mortgage deed or deed of trust is, in all respects 
and particulars, the legal and valid act and deed of said company, 
and that the bonds issued thereunder and secured thereby are, in 
all respects sini particulars, the lewal and valid) bends of said com- 
pany and constitute a first len thpoon the ratlroad, lands, and pProper- 
ties of said defendant corporation. Each of said bonds states on its 
face that itis the First Mortgage Ratlroad and Sinking Fund Land- 
Garant Bond "of said) company, and all of said) bonds have been 

issued and negotiated and purchased upon the faith and in 
225 stthe belief that said statement is true. Said defendant cor- 
poration hats, SInce the execution of sitid mortage deed, s 
issued the entire amount of said bonds with the proper coupons 
therete attached ane, heme Unable to puey eortaln COM pots which 
matured in the vears IST. USTs. and PST said: company has also 
Issued Its <CTIp or Promissory Hotes, the peeVervennl of which is se- 
cured by the several COUP OTs, in hienoof whieh such scrip or hotes 
were Issued, and by the security of the aforesaid mortgage deed. A 
prune of the scrip or totes so isstied have been redeemed and Cili- “fF 
celled Iyy sad corporation, Also. a part of the bonds issued under 
said horteage deed heyo been redeemed and cancelled by sald trus- 
tees out of the proceeds of sales of lands, as required by the terms 


5 | 


and conditions of said horteave ° but the defendants aver that the ; 
total sum of such serip or notes outstanding against said corpora- ! 
tion. ana hele ly hana fiele purchasers thereof, Oli the first dav oft ; 
January, ISS3, amounted in theaggregate to four hundred and fifty- 
six thousand dollars (S456,000), and the total sum of said bonds | 
outstanding ueradiist said corporation, ane held by hona fide pur- 
chasers thereof, smounted in) the acevrecale, (yl site first dav oft Jan- : 
vary, to two million four hundred and seventy-seven thousand and i 
five hundred dollars (82477900). : 

The defendants admit that immediately upon the organization of 
suid defendant corporation it entered pon ith took POSSeSSION of 
somuch and such parts of the railroad as had then been completed, | 
and also of the lands and properties acquired and purchased by it as ) 
aforesaid, and since that time said defendant corporation has been 


In the quiet and peaceable possession and enjovment of the same, 
and has recetved and approprinted to its own use, solely, the earn- 


s; | 


wD 


OE same hestenienie co aL 
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1nges and income and revenues of said road; and the defendant 
trustees have received the proceeds of all sales of lands embraced in 
said mortgage deed to them, but the defendants deny that said prop- 
erties, from which said incomes, revenues, and earnings are derived, 
were the properties of said Litthe Rock and Fort Smith Railroad 
Company at the time of the aforesaid alleged loan of the credit of 
the State by said railroad commissioners, or at the time of the issue 
of said bonds under said alleged act. 

The defendants are ignorant whether or not the plaintiff is the 

owner and holder of any of the coupons attached to bonds 
226, which were issued by said State of Arkansas in aid of said 

Little Rock and Fort Smith Railroad Company, as alleged in 
suid bill of complaint, and leave the plaintiff to prove the truth of 
the same. The defendants, pork Information and belief, deny that 
the plaintiff became such owner and holder before the maturity of 
said several coupons, and upon information and belief aver that if 
the plaintiff holds and owns any of said coupons he became pos- 
sessed of the same after the aforesaid decision of the supreme court 
of Arkansas was rendered, declaring that said alleged act of July 21, 
IS6S, had never become a valid law of said State, and that the bonds 
issued thereunder were utterly null and void, and after actual notice 
of said decision, and a time when said coupons, by reason of said 
decision, commanded a merely nominal price in the market. The 
defendants also aver, upon Information and belief, that if the plaintiff 
owns and holds any of said coupons he bought the same at a nomi- 
nal price and as a speculation for the purpose of instituting this 
suit and in the hopes that he would thereby receive from = this de- 
fendant corporation much larger sums of money than he paid for 
said coupons. The defendants deny that said plaintiff isa bona fide 
holder of said coupons, and aver that if he is entitled to assert any 
claim as against the defendants, or cither of them, or as against the 
holder of the bonds secured by the nortovage executed by the defendant 
corporation to the road and properties and lands bought by it at said 
foreclosure sales, or to the income and revenues derived therefrom, 
orto the proceeds of sales of said lands, all of which defendants 
deny, such claim must, in equity, and as against these defendants, 
and everv of them, be limited and confined to the amount of money 
actually paid by said plaintiff in the purchase of said coupons, with 
Interest thereon at the rate of six per centum per annum. 

And as to so many of said coupons deseribed or referred to in 
said bill of complaint as had not become due and payable within 
tive vears from the filing of said bill, to wit,as to all of said coupons 
Which became due and pavable on or before the first day of October, 
IS76, the defendants aver that said pretended claim and cause of ae- 
tion against these defendants by reason of all said coupons which be- 
came due and pavabte on or before Oct. 1, 1876, accrued against 

these defendants above five vears before the defendants or 
227s any of them were served with process to appear and answer 
to said bill of complaint, or before said bill was filed, and 
thatif said plaintiff ever had any cause of action or suit against 
suld defendant corporation by reason of said coupons which became 
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payable on or before Oct. 1, 1876, which the defendants deny,such 
cause of action or suit did not accrue or arise within five years be- 
fore the aforesaid bill of complaint was filed or the defendants were 
served with process ; nor did the defendants, or any of them, at any 
time within five vears before the said bill was exhibited, or process 
sued out against them, promise or agree to come to any account, or 
to make satisfaction, or to pay any sum or sums of money for or by 
reason of any of said coupons which became due and payable on or 
before said first day of October, 1876; that by an act of the General 
Assembly of said State of Arkansas, approved December 14, 1544, 
and which is now in force in said State of Arkausas, and which is 
re-enacted in Gantt’s Digest, sect. 4125, it is provided as follows, 
to wit: “ Actions om promissory notes and other Instruments in 


writing shall be commenced within five vears after the cause of 


*? 
. 


action shall accrue, and not afterward And these allegations the 


defendants make in bar of so much of the said plaintiff's bill of 


complaint as relates to the COUPOTs therein described which became 
due and pavable on or before the first day of October, 1876, and 
pray that they may have the same benefit therefrom as if they had 
formally pleaded the same in bar. 

The defendants admit that said Litthe Rock and Fort Smith Rail- 
road Company is and has been hopelessly insolvent ever since the 
month of January, IS71, and that the balance due from said) com- 
pany to the trustees under the mortgage executed by said company 
to said Paine and Dana, as found and decreed by this honorable 
court, amounts to the sum of S4,190.588.65, as of July 26, 1S7S. 
Also, that other parties hold judgments and deerees against said 
company avgeyregating In amount over SL 00,000; that said com- 
pany has no properties out of which such judgments and decrees 
can be satistied; that said company is practically defunet, and that 
legal service of any writ or process cannot be made Upon sald cor- 
poration. 

The defendants deny that they or either of them, or that 
228 — the complainants in said cause numbered 158, were ever ad- 
vised or ever believed that either the State of Arkansas or 
any of the holders of the bonds and coupons issued by said) State 
under said alleged act of July 21, S68, to said Litthe Roek and Fort 
Smith Railroad Company had, or ever had,any lien or claim upon 
the railroad of said defendant corporation, or its income and rey- 
enues, or any part thereof, or upon its lands or the ineome and rev- 
enues thereof, or any part thereof, by reason of the aforesaid issue 
of said bonds by said State to said company. On the contrary, these 
defendants were advised and believed. and are still advised and be- 
lieve, and therefore aver, that neither said State nor anv of the 
holders of any of said bonds or coupons attached thereto had or 
could successtully assert and maintain any sueh claim or lien, or 
any other hen or claim: against said defendant corporation or-its 
lands, properties, or its Income and revenues. 

They deny that said Shattuck, Weld, and Ripley, and their asso- 
clates, purchasers as aforesaid, ever made any arrangement of any 
kind or nature with the president, Cirectors, or otticers of the dle. 
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fendant corporation, or with any other person or persons, by which 
a fund was set apart for the purchase by said corporation or by any 
person or persons Whatsoever, of any State aid bonds of said State 
of Arkansas issued under said alleged act of July 21, 1868, with a 
view of delivering said bonds, when purchased, to said State of 
Arkansas, and thereby discharging all lability on said bonds and 
relieving the railroad and properties so sold and purchased as afore- 
said from all lens, claims, or demands for and on account of the 
bonds tssued by said State to said Litthe Rock and Fort Smith Rail- 
road Company, or that any such fund was directly or indirectly to 
be furnished by the defendant corporation herein, or that, in pursu- 
ance of any such scheme oragreement, six hundred and forty bonds 
of one thousand dollars each, issued to said Little Roek and Fort 
Smith Reatlroad (onipany, or to any other corporation, with all the 
prtst due COUPOTs thereto attached, were bought directly or indi- 
rectly by, or placed in POsesslOon of, satd defendant corporation, its 
officers, augelits, or attorneys. And the defendants deny each and all 
illegations in satd billot complaint In this behalf contained, and aver 
that said corporation,aiter it had become created and organized 
ya as aforesatd in the vears IS75 and TS76, did buy and invest 
lh pur of its corporate funds in certain bonds of the State of 
Arkansas issued under said alleged act of July 21, 1868, to various 
railroad companies, as a part of its asset, the par value of which said 
bonds so bought amounts, in the aggrowate, to the sum of six hun- 
dread ane twe htV-seven thousand dollars, exclusive of all overdue 
COUpPOris thereto attached. and that out of said sx hundred and 
twenty-seven thousand dollars of said bonds so held only seventy- 
live thousand dollars at their par value were Issued to said Little 
Rock and Fort Smith Railroad Company: but the defendants aver 
that since the aforesaid decision of the <upreme court of Arkansas 
was rendered, in June, S77, ce claring that said bonds and COU POTS 
ure utterly void, and that said alleged act of July 21, ISGS, never 
became a Valid jaw of said State, this defendant corporation has 
hought no additional bonds or coupons issued under said act. The 
defendants also aver that the total suum of said bones so bought and 
now held in the treasury of the defendant corporation, as an asset 
of said company.amounted on the first day of January, 1855, to 
the sum of six hundred and six thousand dollars, exclusive of the 
overdue coupons thereto annexed. And said detendant corporation 
hereby offers, in the event said corporation or its road, lands, and 
properties, or the income and revenues derived from the same, shall, 
upon the tinal hearing of this cause, be held lable for or subjeet to 
the payment of the bonds and coupons issued by said State in aid 
of said Litthe Rock and Fort Smith Railroad Company, to bring 
=e beotels and COLLPOTLs, =o) owned anid hela by it is aforesaid or so 
many of them as may be necessary for that purpose, into this honor- 
able court, in payment and discharge of the bonds and coupons 
owned and held by said plaintiff and by any and all other persons 
Whe may become parties plaintiffs hereto, and in payment and dis- 
charge ot uny claim or lien which Tract bo declared to exist against 
said road, properties, income, and revenues, or to surrender said 
lo—1l01LS 
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bonds and coupons to the said State, as provided in the seventh sec- 
tion of said alleged act of July 21, 1868, in such payment and dis- 


charge of the bonds and coupous owned and held by said) plaintiff 


and by any and all other persons who may become parties plaintiffs 


hereto, and in paavinenil and discharge ot any such lien or 


230) claim-existing against said road, properties, income, and reve- 

nues, according as this court may order and decree. And the 
defendants hereby pray snd insist that, in the event of such lien or 
claim: being established by any deeree of this court, this court will 
also pass such additional ‘orders or deerees as Mav be necessary or 
proper to carry this offer inte effect, and to secure to this defendant 
all the rights in this behalf given by the said seventh section of said 
alleged act of July 21, 186s. And this defendant hereby offers to 
submit to such orders and decrees in this behalf as to additional 
parties, treating this answer asa cross-bill and otherwise as the court 
shall order and pass, and as te equity and good conscience shall 
chp oy rtain. 

The defendants deny that it) was contemplated by sid alleged 
acts of Juiv 21. ESOS. and of April 1, TS6o or by said Little Rock 
and Fort Smith Railroad Company, or by said State of Arkansas, 
that the said State should net become lable at any time for the pav- 


ment of said bonds and coupens, issued under said alleged act of 


July Yl INGS. or that as between the said State of Arkansas and the 
Si raripocned eveoPnerer dv. Thee scaled beollads Were oaceomnpedatlon pup A 
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1. ISOS. contarmed im the said reds Isstnad by sald State te said 


rulrowd company tn commection with the subsequent Isstamee and 
uttering of the saue by satd rathroad company, Was in effeet a guar- 
unMtv upon the part of sated ratlroad company that said State had full 
power to isstte and utter satd bonds or of the validity of said bonds. 
They deny that the only consideration which was received by the 
issuance and utterance of said) bonds by said State passed to and 
Wis recerved by the said railroad COPPA, OF that the only value 
Which said bonds possexsed arose out of the alleged fact that the in- 
come and reventes of said COMPANY Were pledged for the ultimate 
redemption of the bonds issued by the State to it, and the remedy 
by sequestration in said alleged acts provided, or that the said rail- 
road company, by putting said bonds on the market, with the recitals 
therein contained, is esfopypn dor that these defendants or any other 
persons claiming under said company are estopped from denving 
the validity of said allewed acts or of the bonds issued there- 

under. : 
23] And as to so much and such part of said bill of complaint 

as contam the allegations in this behalf set forth the defend- 
ants, in further answer.aver that if said Little Rock and Fort Smith 
Railroad Company, or if this defendant corporation, ever became 
hable to said plamtitl, orto any holder of the bonds and COUPOTs Is- 
sued by said State of Arkansas to said railroad company for the pay- 
ment of said bonds and coupons by reason of any recitals in’ said 
bonds contained, or by reason of said original railroad company 
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putting out or disposing of said bonds, all of which the defendants 
deny, such lability arose, and said) pretended claim and cause of 
action by reason of such lability arose, and aecrued against said 
defendant corporation above five vears before the defendants, or 
any of them, were served with process To appear and answer to said 
bill of complaint, or before said bill was filed; and that if said 
plaintiff, or any other holder of said State aid) bonds and COU Pors 
issued under suid alleged act to said railroad company ever had 
any cause of action or suit against said defendant corporation, by 
reason of the aforesaid issue of said bonds to said original rail- 
road company, or by reason of said original railroad company put- 
ting out and disposing of said bonds, all of which the defendants 
deny, such cause of action or suit did not accrue or arise within five 
vears before said bili of complaint was filed or the defendants were 
served with process; nor did the defendants, or any of them, at any 
time within five vears before the said bill was exhibited, or process 
sued out against them, promise or agree to come to anv account, or 
to make satisfaction, or to pay any sumorsums of money for or by 
reason of such allewed lability or pretended claim or cause of action: 
that by an act of the General Assembly of said State of Arkansas, 
approved Dee. 14, 1S44. and which is now in force mn said State of 
Arkansas, and which is re-enacted in Gantt’s Digest, seet. 4125, it is 
provided as follows, te wit: “.Aetions on promissory notes and other 
Instruments in writing shall be commenced within five vears after 
the cause of action shall accrue. and net afterwards :” alse, that by 
section 4120 of said Gantts Digest itis provided as follows, te wit: 
* The following actions shall be commenced within three vears after 
the cause of action shall accrue. and not after: first, all actions 
founded upom anv contract or lability, express or implied, not m 
writing. 

The defendants also aver that it is provided in Gantt’s Digest 
aforesaid, section 4115, as follows, to wit: 

That “ ho person Or persons, Or their heirs, shall have, sue, or 
maintain any action or suit, either in law or equity, for any lands, 
tenements, or heriditaments, but within seven vears next after Ins, 
her, or their right te commence, have, or maintain such suits shall 
have come, fallen, or aceruod: and that all suits, either in law or 
equity, for the recovery of any lands, tenements, or hereditaments, 
shall be had or sued within seven vears next after title or cause of 
action accrued, and no time after said seven vears shall have passed.” 
with certain exceptions in favor of infants, femme corerts, and persons 
won compos mentis, 

And the defendants aver that under the laws of said State of Ar- 
kansas, as interpreted and expounded by the courts of said State, the 
lien created by a mortgage deed upon lands becomes barred after 
the lanse of seven vears from the time when the right to foreclose 
said mortgage first accrued in the absence of any agreement for the 
extension of said mortyage, or for forbearance to sue thereon, or of 
any payments made thereunder. And the defendants aver that, by 
the virtue of said laws of said State of Arkansas, the plaintiffand 
all other holders of said bonds and coupons are barred of all right 
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and claim. if anv they ever had. to enforce the alleged lien, created 
nider sata allowed act of July 21. TSGS, so tar as stich alley “d right 
or Claim ts founded pon any recitals contained in said bond, er upon 
the fact of said original company putting out and disposing of the 
same, or upon any alleged guaranty as to the validity of said bonds : 
and these allegations the defendants make in bar of sueh aforesaid 
parts of the said plaintiff’. billof complaint, and pray that they may 
have the siithe Loesnneefit therefrom by Way of answer, as if they had 
formally ple vlead the salhie in boar, 
a And as to so rmuch and such parts of said billof complaint 
its charge that the ceferelant corporation and the defendant 
trustee herein, and the said Shattuck, Weld, and) Ripley, as pur- 
chasers of said railroad and propertics, were advised of the alleged 
award of State aid granted to said Litthe Rock and Fort Smith 
Ratlroad (Compa ly the said) railroad commnitssioners, before they 
Or any of them became holders of the bonds issued under the said 
morheuve executed to the sad Paine anecd Dycanne, nnd of the allewed 
tax levied by satd alleged act of July 21. 2858S. and the alleged 


reneth there provided, the defendants, with the exception of 


std PTunitineton, deny each and all of said allegations ; and all 


these defendants deny that the defendant railway COMM ANN, al the 
date of Its organization iis sforesatad, ar ail the late ot its purchase 


and pavinencof the rmulroad, lands, and properties purchased by it 
as aforesaid, or at the date of the issue of its said stock. or at the 
date of the execution of the sri horivrave of Doe, 1$), IS7-4. ane 
the issue and negotiation of the bonds secured thereby, had any 
notice of the alleged uw Th of shite ial vrante | to the <a Little 
Rock uni ort Smith Reatlrosnd Conan petiny by the std boar of rail- 
road COMP ISS Toners, as alleged ny the sard bill of complaint. The 
sald PDantington admiuts that prior to sand nineteenth dav of De. 
comnpber. IS74o and before he lad become the owner of anv bonds 
issued under said morteage to said Paine and Dana. he had been 
Informed of the aforesatd application by said Little Rock and Fort 


Smith Realroad Company to the ratlroud commissioners, and of 


the subsequent issue of bonds by said State under said alleged act 
of July 21, S68. but he denies that anv personal knowledge or in- 
formation which he may have had upon thes» matters can in anv 
way or degree affect the rights ore yuttics of his eestud que trust, that 
Is to say, the holders of the bonds t-saed by the defendant corpora- 
tion under the aforesaid morteawe exeeited on satd nineteenth day 
of Decomber to him and the satd Ripley, defendants herein, or the 
riwlits aor equitics of the defendant ¢ rporatl nh) 

The defendants deny that thev or either of them. or the helders 
of the bonds Issued under said horeave to <td trustees defend- 
ants, or that the said Shattuck, Weld.and Riplev. or either of them. 
are in equity estopped from denving the validity of said alleged 
act of July 21, 1S6S, or of the bonds issued thereunder: thev 

also deny that the holders of the bonds issued under said 
2553 = mortgage to Paine and Dana, trusteos, or that the said Paine 
and Dana, as such trastees, ae yuieses] in the appointment 
of il recelver under sata alleg “| acts orina sequestration of the 
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revenues and income of said railroad company from the — day 
of February, 1875, to the filing of said bill of complaint in said 
foreclosure cause, numbered 158, on the equity docket of this court, 
or that they or any of them are estopped from denying the al- 
leged right of said plaintiff to enforce the provisions of said alleged 
acts, 

The defendants admit that said act of April 10, 1869, was passed 
before the execution of the aforesaid mortgage to Paine and Dana, 
trustees, but they deny that said act ts a separate and independent 
act and in no way dependent upon the alleged act of July 21, 1868; 
on the contrary, they aver that said aet of April 10, 1869, is so de- 
pendent upon and connected with said alleged act of July 21, 1868, 
that the aforesaid decision by the supreme court of said State of 
Arkansas that said alleged act of July 21, 1868, never became a valid 
law of said State, and that, by reason thereof, the bonds issued there- 
under are utterly void, and that the State has no debt to be secured 
by lien, necessarily renders said act of April 10, 1869, and all the 
provisions therein contained, wholly inoperative and without effect, 
to the same extent and degree as if said act of April 10 had never 
been passed. The defendants deny that said act of April 10, 1869, 
is or ever Was notice to any persons holding bonds secured by said 
mortgage to Paine and Dana, trustees, of any right, lien, or charge 
prior to that deseribed in said mortgage, and they also deny that the 
repeal of said act of April 10 by the enactment of the aforesaid act 
of May 29, IS74, in any way impairs the obligation of any contract 
created by said act of April 10, 1869. 

The defendants, in further answer to said bill of complaint, aver 
that at the time of the alleged award of State aid bonds by said rail- 
road commissioners to said Little Rock and Forth Smith Railroad 
Company ne part of the road of said company had been definitely lo- 
cated or constructed: that the work of construction upon said read did 
not begin until the month of January, or thereabouts, in the vear 
ISTO: that said corporation became utterly and hopelessly insolvent 
in the early part of the vear IS71: and that the persons who had 

entered into acontract with said company for the construe- 
234 tion, completion, and equipment of the entire line of said road 

from Litthe Rock to Fort Smith likewise became bankrupt in 
the early part of said vear IS71; that on or about the twenty-fifth dav 
of April, IS71, the subcontractors under said principal contractor in- 
stituted a certain attachment suit in the circuit court for Pulaski 
county, in said State of Arkansas, against the principal contractor 
of said company, under and by color of which said suit all the roll- 
ing stock and tangible property, and the railroad itself, of said 
Litthe Rock and Fort Smith Railroad Company were seized on the 
twenty-sixth day of said April, and held by the sheriff of Pulaski 
county, and his officers and agents, although said railroad com- 
pany Was not made a party defendant to said attachment suit, and 
said sheriff, by his officers and agents, one of whom was one of said 
attaching creditors, during the time embraced between Aug. 29, 
IST], and Jan. 1, 1873, continued in the actual possession, charge, 
and control of said railroad from said twenty-sixth day of April, 1871, 
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until the filing of the aforesaid bills of complaint in said foreclosure 
procecdings In the month of May. IST4, and during said period 
of time said sheriff, by his officers and agents or superintendents, 
operated said railroad, as far as then’ completed, for the carriage of 
passengers and freights, and collected, received, and appropriated 
the income and revenues arising from the same. And the de- 
fendants, further answering, aver that at the time when said sheriff 
took possession as aforesaid of said road and properties on said 
twenty-sixth day of April, IST1, and began to operate said road as 
aforesaid, only fifty miles of said road had been constructed or were 
in operation, that certain individual holders of the mortgage bonds, 
issued by said Litthe Rock and Fort Smith Railroad Company, had 
bought and then held the title to a large amount of iron rails which 
had been bought by them for the purpose of laying upon the track 
of snd rod. ail which rails =O) leotrerdit sad been attached by said 
sheriff, as aforesaid, although they were not the property of said con- 
tractors, but of said) individual bondholders: that the road-bed of 
said road had been eraded as faras Clarksville, a distance of one hun- 
dred miles, but the rails had only been laid fora distance of fifty miles 
asatoresaid: that, in order to preventa forfeiture of said land grant 
for ail lands mot) then patented by the United States, ten 
255 additional miles of road were required to be constructed on 
or before the thirteenth day of May, 1872: that said road was 
then in the actual possession of said sheriffand said attaching cred- 
itors. iis Is herermbefore alleged, ana Wiis operated by them: that the 
holders of said mortgage bonds were desirous of completing said ten 
additional miles of road on or before said thirteenth day of “May, 
IS72, in order to prevent a forfeiture of said land grant; that said 
sheriff and satd attaching creditors would not permit satd raiks which 
had been attached, as aforesaid. and which were the individual 
properly of certamn hotedholders, la Lye lated LLP srt road, although 
ten miles of road tad then been already vraded and made ready lor 
the rails, except by ihe pravinent of large sums of ohey to sated 
shermtl and the attornovs and certain friends of said attaching cred- 
tors and to said attaching creditors, amounting in the aggregate to 
the sum of sixty thousand dollars, of which said sum said attaching 
creditors received eighteen thousand dollars for merely laving said 
rails: that said additional ten miles of rails were laid and said road 
completed as daras the sixtieth mile ‘ee before said thirteenth dav 
of May, IS72: that thereafter, under an arrangement or agreement 
Mite bv certam holders oft siiid Morlwavge bonds with sitid sheriff, 
forty additional miles of satd road were completed to Clarksville by 
certain holders of said mortgage bonds under contracts, in the protits 
of which said sheritl! was pers mally LE rested, on oor before Mav 
Is. IS4. and ssid land grant was thereby saved from forfeiture by 
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the same person who had previously been appointed by said com- 
pany or said sheriff as superintendent of said railroad, and that he 
continued in the actual charge and possession of said road as such 
superintendent, and by virtue of his appointment aforesaid, and 
not under said act of April 10, 1869, or by virtue of any order or 

decree of said Pulaski chancery court. The defendants also 
256 aver that the holders of the bonds issued under the aforesaid 

mortgages executed by said railroad company to said Paine 
wid Dana, and to said Paine, Dana, and Stevens, trustees, refrained 
from exercising their rights to foreclose said mortgages, respectively, 
until the month of May, 1874, and their right to take possession of 
said road, in the hope and expectation that the litigations which 
had arisen, as aforesaid, between said principal contractor and said 
subcontractors, In which litigations said railroad company had_ be- 
come involved, would be settled, and that said company would be 
restored to the possession of its said road and properties and the in- 
come and revenues thereof; that in order to accomplish such pur- 
pose and in aid thereof, and also believing that the rights of said 
bondholders would be the better protected thereby, and the railroad 
and rolling-stock of said company kept in safer repair than it other- 
wise would be, and that the earnings of said road would thereby be 
devoted to that purpose, so far as possible, the holders of said mort- 
gage bonds took no steps or measures to recover said railroad and 
its properties from the actual possession of said superintendent, but 
such superintendent continued in the charge and possession of said 
road until the twenty-first day of May, 1874, when said chancellor 
of said Pulaski chancery court dismissed and discharged said re- 
ceiver, as has been hereinbefore set forth. 

The defendants, answering further, aver that at the time when 
suid road Was sold under sila foreclosure sales, and when the de- 
fendant corporation purchased and took possession of the same, and 
issued four million tive hundred thousand dollars ($4,500,000) of its 
stock In payment of said purchases, as hereinbefore alleged, only so 
much of said road as is situated between Argenta, on the Arkansas 
river, opposite Little Rock and Clarksville, a distance of one hundred 
miles, had been completed in the manner above deseribed ; that the 
greater part of said road then completed, and a number of its bridges, 
and a large part of its rolling-stock required renewals and repairs, 
in order to render them sate for the transportation of passengers 
and freight; that the receipts from the operation of said road be- 
tween Argenta and Clarksville had been insufficient, even if prop- 
erly applied and expended, to pay its operating expenses and 

lo keep suid road-bed. track, and equipments in proper 
sy] repalr ; that about sixty-eight additional miles ot road, Lipron 

which very little work had been done, were required to be 
built in order te complete said road to Fort Smith, and in order to 
prevent a forfeiture of the remaining land grant, and that in order 
to comple te suid road within the tine per seriived bv the acts of Con- 
gress granting lands in aid ef said road twenty additional miles of 
raid bevend Clarksville were required to be completed on or before 
the thirteenth clan oft May  ISTOO and the entire line ef sud rand on 
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or before the twenty-eighth day of July, 1876; that in order to pro- 
vide the necessary means with which to build and compiete said 
sixty-eight miles of road, and to put the one hundred miles already 
completed to Clarksville in safe repair, and to provide the necessary 
rolling-stock and equipments for said road, and also to settle and 


pay the claims mentioned and described in’ the aforesaid decree of 


confirmation in said suit numbered 139, this defendant corporation, 
on said nineteenth day of December, executed the aforesaid moort- 
gave to the defendant trustees to secure the bonds therein mentioned , 
that all said bonds have since been issued and negotiated, and the 
proceeds thereof applied for the purposes above mentioned, and for 
the proper and levitimate uses of sald defendant corporation > that 
said road, solely from the proceeds of sales of said mortgage bonds, 
has been constructed and completed from Clarksville to Fort Smith 
Within the time required by the said act of Congress granting lands 
In aid of said road, and nearly all the present relling-stock and 
equipments of the defendant corporation have been bought and ac- 
quired solely from the proceeds of sales of said bonds: that neither 
the plaintiff! herein nor any of the other holders of the bonds and 
coupons issued under said alleged act by said State to said Little 
Rock and Fort Smith Railroad Company of July 21, 1868, have 
ever at any time since said State of Arkansas first fatled to pay the 
Interest Coupons upon the aforesaid bonds issued to said Little Rock 
and Fort Smith Railroad Company, to wit, since Oct. 1, 1872, or at 
any other time before or since that date, set up any lien or claim 
whatever to said road or to its income and revenues, or to said lands 
or to the Income and revenues thereof, or asserted og pretended that 

they ever had any lien whatever upon said road or its in- 


25S come and revenues, or upon such lands or the proceeds of 


sales thereof, until the mstitution of this suit: but. on the con- 
trary, said plaintiff and all the other holders of said bonds and 
coupons issued to said company, with full knowledge of all the facts 
aforesaid, have acquiesced in the possession and exercise and enjoy- 
ment by this defendant corporation of its use and possession of and 
its expenditures as aforesaid upon all said line of road from Argenta 
to Clarksville, and from Clarksville to Little Rock, and of all the 
rights and franchises connected therewith or so conveved hy said 
foreclosure sales, also in its use and possession of all said lands and 
its receipt of the proceeds of the sales thereof, and by their aforesaid 
acts, as well as by their own laches, said plaintiff! and all the other 
holders of said bonds and coupons are estopped from now asserting 
or setting up any rights, claims, or demands, if any they ever had, 
Which the defendants deny, to said railroad, lands, and properties, or 
to the income and revenues thereof, or to any part of the same, as 
against this defendant corporation and as against the holders of any 
of the bondsand coupons issued under and secured by the aforesaid 
mortgage deed executed by said defendant corporation to the de- 
fendant trustees herein. 


And the defendants, further answering, aver that if said plaintiff 


or any of the holders of the bonds and coupons issued under said 
alleged act of July 21, 1868, now have any claim or lien whatever 
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upon the income and revenues of said defendant corporation, which 
the defendants deny, such claim or lien is subject to the defendants’ 
claim and lien for betterments and repairs, and is limited and con- 
fined solely to the Income and revenues derived only froma the opera- 
tion of the one hundred miles of road against and in aid of which 
said) bonds were issued by said State of Arkansas, to wit, from so 
much and-such part only of said line of road as is situated be- 
tween Argenta and Clarksville, and not to the income and revenues 
derived from the operation of the entire line of said road between 
Argenta and Fort Smith and that said plaintiff? and all other holders 
of said State ett rattroad bonds and coupons thereto attached ean 
only recover as against these defendants the sums of money which 
they and each of them actually paid for said bonds, with interest 
thereon at the rate of six per cehntunh per annum, 
And these defendants, further answering, sav that the defendent 
railway company acquired title to the lands granted by Con- 
239) ress to site In the construction of the said Little Rock and 
Fort Smith Railroad Company, and to the road and proper- 
ties mortgaged by the said last-named company to said Paine and 
Dana, and sold under the foreclosure decrees aforesaid, by purchases 
thereof from the said Shattuck, Weld, and Ripley ; that the legal 
title to all of satd) lands, road, and properties was conveyed to the 
defendant railway corporation > that all the same were purchased by 
sate corporation for full value, and parted lor by it, ane the legal title 
thereto acquired hy It without any hotice or knowledge by it of any 
defect in the title thereto or lien of any kind thereon, and especially 
without any hotice or know lode of the lien or pretended lien of the 
State of Arkansas, or any of the holders of any bonds issued by 
sald State under said alleged act of July 21, 1868: and so these de- 
fendants say that said defendant corporation is a bona fide pur- 
chaser for full value actually paid of all of said lands, road, and 
properties, Without notice of the plamtith’s alleged lien or equities, 
. ume alleged lien or equities of any holder of said State aid bonds ; 
and these defendants claim the same benefit hereof by way of 
answer asif the same had been formally set up by way of plea; and 
the detendant corporation saith that, acting Upon the belief that it 
had a perfect and indefeasible title to allof said lands, railroad, and 
properties, it executed the said Mortwage thereof of Dec. 19, 1S74, 
tothe defendant trustees herein, and sold and negotiated the bonds 
secured thereby. And all of these defendants claim and insist that 
the said defendant railway corporation, and its stockholders, and the 
holders of its said bonds, have rights in and te said road, land, and 
properties, and the income and revenues thereof, superior and para- 
mount toany alleged rights or equities of the plaintiff, or of any 
other holder of said State aid bonds. The defendant corporation 
and said defendant trustees, further acting upon the belief afore- 
sii, have soled ane conveyed large amounts ot satel lands to pur- 
chasers for value, and have contracted to sell other large quantities 
thereof, and have received part pavinent therefor, and the proceeds 
of such sales have, for the most part, gone into the sinking fund 
provided for in the said mortgage to the defendant trustees. And 
L6—101S 
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these defendants further say that the only resource which the 
240) defendant corporation has to meet the semi-annual interest 
on the said first mortgage bonds is the net earnings of its 
said railroad, and that the said defendant trustees are expressly pro- 


hibited, by the terms of srl hiortyage, from applying any part of 
the proceeds of sales of the lands therein conveyed in payment of 


the mterest acerullg Lb pron sila hiorteage bonds, excepting only 1 
case the net eariines of said road should in anv one vear be Insufti- 
cient for that purpose. And the said defendants, Huntington and 
Ripley, trustees, aver thasit the hola rs of the bonds issued under the 
hortvage executed Ir) sal clefenmedanet corporation to them have 
rivhits anil equities In the Ineomre and revenues of sail road, is well 
as to said rathroad ane its prrarpn rties, and also to said lands, and the 
proceeds of the sales thereof, preeredtavcurnnt anid supertor lo any alleged 
rights ane equities of the plaintitl, or of any other holders of the 
bonds issued under said) alleged act of July 21, S68, by said State 
of Arkanesss to said Litthe Recek and Fort Smith Railroad Company, 

And the detendants also aver and insist that the said bill of Com- 
plaintof the said complunant is detective for want of necessary par- 
ties, and that the State of Arkansas. or its authorized oflicers, are 
Hecessary paurtics to this suit 

Without this. that there is anv other matter. cause.or thing mn the 
sid phonttl’s bill of complaint contutned material or necessary for 
the defendants to make answer unto, and not herein and hereby well 
ape suttictentiy answered, confessed, traversed, and avoided or de- 
bed. Is trtte, to tha Knowledge or Loe let of these cle fendants, all 
Which matters and things these defendants are ready and willing 
Toe avery tinaiitainh, shhied prave, is this honorable court shill direct, 
sunned lhumatel pers to be bene clismatssedd, with thei reasonable Costs 
und charges In this behalf most wrongtully sustained, 


4] Exninir A. 


This indenture, made the tw htv-seconad dav of December, in the 
vear of our Lord one thousand eight hundred and sixty-nine, be- 
tween the Litthe Rock and Fort Smith Railroad Company, a cor- 
poration existing under the liws of the State of Arkansas, of the 
first part. and) Tlenry We Paine and Samuel T. Dana, both of the 
State of Massachusetts, of the second part. 

Whereas, In pursuanee otf the powers and authorities in it duly 
vested, the said party of the first part hath resolved to Issue ane 
hegotiate a sertes of three thousand tive hundred bonds, each of one 
thousand dollars, numbered, respectively, from: one to thirty-five hun- 
dred, inclusively, and to amount in the aggregate to three millions 
tive hundred thousand dollars, which said bonds are to be all equally 
secured by these Presents, and are to be of like tenor and in the 
form following, viz: 
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UNitep States or America, State of Arkansas: 
The Little Rock and Fort Smith Railroad Company. 
No. ——. First Mortgage Bond. $1,000 


Know all men by these presents, that the Little Roek and Fort 
Smith Railroad Company, a corporation existing under the laws of 
the State of Arkansas, is indebted to the bearer hereof in the sum of 
one thousand dollars, gold com of the United States of America, 
Which sum the said company promises to pay to the bearer hereof 
on the first day of January, in the vear one thousand nine hun- 
dred, at the city of Boston, Massachusetts, with interest) thereon 
at the rate of six per centum per annum, pavable semi-annually, 
nl gold coin of the United States, free trom anv United States Gov- 
ernment tax, at said city of Boston, on the first day ot July anid 
January Ineach Vvear, upon presentation and surrender of the coupons 

hereto annexed as thev severally become due: and in case of 
344200 anvnon-pavmentoftany halfvearly Instalmentotinterest which 

shall have become pavarlle and shall have been demanded, and 
the continuance of such default for the period of three months after 
anv such demand, the principal of this bend shall become due in 
the manner and with the etleet provided in the deed of trust or mort- 
ire securing the pa ddvenat of the same herematter mentioned. 

This brornned Is One of a series of thirts -tive hundred bones, of like 
tenor and date, numbered, re Sprechive iv, trom one to three thousand 
tive hundred, inclusively, and amouuting in the aggregate to three 
millions tive hundred thousand dollars, the payment of each and 
all of which is equally secured by a deed of trust or mortgage, 
bearing date the twenty-second of December, elehteen hundred ane 
sixty-nine, duly executed and delivered by the said railroad com- 
pany to Henry W. Paine and Samuel T. Dana, trustees, covering 
the railroad of the said company and its equipments, appurtenances, 
franchises, and things in the said deed of trust or mortgage men- 
tioned or described. . 

This bond shall piss by delivery, or if hay be registered by Its 
owner in the books of the COMMA al the transfer agency of said 
company, in the city of Boston. ~After a registration of ownership 
certitied thereon by the trausfer agent of the company, no transter, 
except Upon the books of the COMPANY, shall be valid, unless the 
last transfer shall have been to bearer and transferability by delivery 
thereby restored: but this bond shall continue subject to successive 
registrations and transfers to bearer as aforesaid, at the option of the 
holder. 

This bomed shall het become obligatory until it shall have been 
awuthentieated by a certificate indorsed hereon and signed by the 
trustees named above. or the surviver of them, or their successors 
as such trustees. 

In witness whereof, the said company has caused its corporate seal 
to be hereto aftixed, and the same to be attested by the signatures 
of its president and treasurer, and has alse caused the coupons hereto 


124 WILLIAM Hl. TOMPKINS Vs. THE LITTLE ROCK 


annexed tobe signed by its treasurer, this twenty-second day of 
December, in the year one thousand eight hundred and sixty-nine. 
—  —,, [’resideut. 


. Tie asurer, 


2455 Now, therefore, this indenture witnesseth: That for and in 

consideration of the premises, and of the sum of one dollar to 
it duly paid by the said parties of the second part, and in order to 
secure the payment of the principal and interest of the said bonds 
according tothe tenorthereot, and of the COUpOs thereto annexed, 
the said party of the first part hereto has granted, bargained, and 
sola, and by thie presents dows oraht, beureorenin, sell, COHVEY, and 
transfer, unto the sated parties of the second peart as joint tenants, and 
not as tenants in COOPMITIIOND, and the surviver of them aid their suc- 
cessors and HSSIOLIS, cull sane singular the railroad of the pRIrty of the 
first part, or which the said party of the first part is by law author- 
ized to construct, being the line of railroad heretofore known, or 
hereafter to be known. as the Litthe Rock and Fort Smith ratlread, 
as the same is and hereafter shall be constructed from the city of 
Little Rock, in the county of Pulaski and State of Arkansas, to the 
city of fort Sriith, im the county of Sebastian and State aforesaid, 
near the western boundary-line of said State of Arkansas, including 
all the railways, branches, wavs, rights of way, all tracks, bridges, 
viaducts, culverts, fences, depots, station houses, engine houses, car 
houses, freight houses, wood houses, water stations. machine shops, 
and all other buildings and structures, with the lands appurtenant to 
the Sabbhie, and al locomotives, tenders, Cals, ane othn r rolling stock 
or equipment, and all machinery, tools, implements, fuel, materials, 
and all other personal property of every nature, kind, and deserip- 
tion Whatsoever, now held or acquired, or hereatter te beheld or 
acquired, by the satd company, iis successors or assigns, for use in 
connection with the railreads or branches of the party of the tirst 
part, or with any port thereoflor with the business of the same: and 


a'so all franchises connected with or relatime to the said railroad. or 


branches. or to theeonstruetion. niaintenaneeoruse of the said railroad 
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Reck and Fort Suuth Ratlroad Company by the Congress of the 
Lonited States, or bv the Stave of Arkansas. and all such lands as 


heretofore have Deen, t] bit reaiver mia bree, eiven, vranted., or Col- 
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veyed to said company in payment for subscriptions to its capital 
stock, or otherwise, all which said lands (with the exception of the 
ways, rights of way, and real estate hereinbefore particularly and 
specifically named or mentioned), or are hereby reserved and excepted. 

To have and to hold the above-mentioned and described railroad, 
branches, real estate, personal property, and premises, with the ap- 
purtenances, and except as hereinbefore reserved, unto the said parties 
of the second part as joint tenants, and not as tenants in common, 
and to the survivor of them and their suecessors and assigns, to the 
only proper use, benefit, and behoot of the said parties of the second 
part, and the survivor of them, and their suecessors and assigns, in 
trust, nevertheless, for the purposes herein expressed, to wit: 

Article first. Until default shall be made by the said party of 
the first part, its successors or assigns, in the payment of the princi- 
pal or interest, or some part thereof, of the said bonds, or some one 
of them, or in some other requirement hereof, the said party of the 
first part, its successors and assigns, shall be suffered and permitted 
to possess, manage, operate, and enjoy the said railroad and branches, 
with its equipments and appurtenances, and also the lands and prem- 
ises, property and franchises hereinbefore described; and to receive, 
take and use the tolls, incomes, revenues, rents, Issues, and profits 
thereof, in the same manner and with the same effect as if this mort- 
gage had not been made. 

Article second. In case, first, default shall be made in the pay- 
ment of any interest on any of the said bonds, according to the tenor 
thereof, or of the coupons thereto annexed, or in the payment of any 
part of the principal of said bonds, or any of them, when the same 

shall become payable, and any such default shall continue for 
2445s the period of three months; or,secondly, in case default shall 

be made in the performance or observance of any other cov- 
chant of the party of the first part herein contained, and such last- 
mentioned default shall continue for the period of six months, then, 
and in either of such cases, it shall be lawful for the said trustees, or 
the surviver of them, or their successors, personally, or by their or 
his attorneys or agents, the said default or failure still continuing, 
upon the written request of the holder or holders of one hundred 
bonds secured by this Instrument, or on their own motion, to enter 
Inte and upon and take possession of all and singular the railroads, 
lnveds, ye rsonal Properly, and premises hereby conveved, or intended 
so to be and each and every part thereof, without any let or hin- 
drance of or from the sud pRirlies of the first pRUrt, and to have, hold, 
possess, uses and employ the same, operating by their or his super- 
Intendents, Managers, receivers, or servants, or other attorneys or 
agents, the said malroads, and conducting the business thereof, and 
making trom time te time all repairs and replacements, and such 
useful alterations, additions, and Lmprovements thereto as may seem 
to them or him to be judicious, and to collect and receive all tolls, 
freight, Incomes, rents, issues, and protits of the said railroads, lands, 
personal property, and premises, and of every part and parcel there- 
of, eXcept as hereinbefore reserved > and after deducting the ex- 
penises of operating the said railroads and conducting the business 
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thereof, and all the expenses incurred in the holding and manage- 
ment of said lands, and of all the said repairs, replacements, altera- 
tions, additions, and improvements, and all payments which may be 
made for taxes and assessments upon the said premises, or any part 
or parcel thereof, as well aus just compensation for his or their own 
services, and for the services of such attorneys and counsel as may 
have been by him or them emploved, to apply the moneys arising 
as aforesaid to the payment of interest on the said bonds, in the 
order in which such interest shall have become pavable, ratably to 
the person holding the coupons, evidencing the right to such in- 
terest; and after paving all interest which shall diave become due, 


to apply the sam moneys to the payment of the principal of such of 


the said bonds as may then be due and unpaid, ratably and without 
discrimination or preference: and if, atter satisfaction there- 
24600 oof, asurplus shall remain, to pay over such surplus to the 


said COMPANY, Its successors or ussigns, Or as anv court of 


Conipetent Jurisdiction shall order. 

Article third. Tn case default shall be made as aforesaid, and 
shall continue for the period of six months as aforesaid, it shall 
likewise be lawful for the said) trustees, or the survivor of them, or 
their successors, after ehury as aforesaid, or other entry, or without 
entry, personally, or by lis or their attorneys or agents, to sell and 
dispose of all and singular the ratlroads, lanes, personal property, 
ana premises hereby conveved, or Intended so to be, at publie awuc- 
tion, in the ety of Litthe Rock, in the county of Pulaski, or at such 
other place Within the State of Arkansas as the said trustees, or the 
survivor of them, or their suceessors, shall designate, and at such 
time as he or they may appoint, having first given notice of the 
place and the tine of such sale by advertisement, published not less 
than three times a week for six weeks. in one or more newspapers 
published In the cittes of New York and Boston. and also in one or 
more hewspapers published in the State of Arkansas, and wherever 
else required by law, and to adjourn the said sale from time to time 
In their or his diserction: and, if so adjourning, to make the same, 
Without further notice, at the time and place to which the same be 
so finally adjourned, and to make and deliver to the purchasor or 
purchasers of the said preniises wood and sufficient deed or deeds in 
the law for the same in fee simple: which sale, made as aforesaid, 
shall be a perpetual bar. both in-law and equity, against the said 
party of the first part, its successors and assigns, and all other per- 
sons claiming or to claim: the said) premises, or any part or parcel 
thereot, by, from, through, or under the said party of the first part, 


Its successors or assigns: and after deducting from the proceeds of 


such sale just allowances for all expenses thereof, including attor- 
nevs and counsel fees, and all other expenses, advances, or liabili- 
ties Which mav have been made or incurred by the said trustees in 
respect: to the said ratlroad, lands, premises, or any part or parcel 
thereof or In operating er maintuning the said railroad or anv 
part thereof, or in managing the business thereof while in their or 


5 


his possession. and un arranging fer and completing the sale afore- 
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said, and all the payments which may have been made by 
247 = him or them for taxes or assessments on the said premises, 

or any part thereof, as well as compensation for his or their 
own services, to apply the said proceeds to the payment of the prin- 
cipal of such of the said bonds as may be at that time unpaid, 
whether or not the same shall have previously become due, and of 
the interest which shall at that time have accrued on the said prin- 
cipal and be unpaid, without discrimination or preference, but rata- 
blv to.the aggregate amount of such unpaid principal and accrued 
and unpaid interest; and if, after payment of the same in full, a 
surplus shall remain, to pay over such surplus to the said company, 
or render the same as any court of competent jurisdiction shall 
order; it being expressly agreed and understood that in no case 
shall any advantage be taken of any valuation, appraisement, or 
extension laws by the said party of the first part, nor of any injune- 
tion or stay of proceedings, or any process to be applied for or ob- 
tained by it to prevent the entry, possession, or use of said railroad 
and premises, as provided in article second of this instrument, or to 
prevent such entry and sale as aforesaid. 

And it is hereby declared and agreed that the receipt of the said 
trustees, or of such of them as shall make such sale,shall bea sufficient 
discharge to the purehaser or purchasers of the premises which shall 
be sold as aforesaid, for his or her purchase money, and that such 
purchaser or purchasers, his or their heirs, executors, or administra- 
tors, shall not, after pavinent thereof, and having such receipt, be 
liable to see to the applications of such purchase money upon or for 
the trusts or purposes of these presents, or be in any manner what- 
ever answerable for any loss, misapplication, or non-application of 
such purchase money, or of any part thereof, or be obliged to In- 
quire into the necessity, expediency, or authority of or for any such 
sale. 

Article fourth. In case default shall be made in the payment 
of any half vear’s interest on any of the said bonds, at the time and 
in the manner in the coupon issued therewith provided, the said 
coupon having been presented and the payment of the interest therein 
specified having been demanded, and such default shall continue for 
the period of three months after the said coupon shall have become 

due, and been demanded as aforesaid, then and thereupon the 
248) principal of all the said bonds shall, at the election of the 
trustees, become immediately due and payable. 

Article fitth. The said trustees shall also, in their discretion, 
have full power to convey or release, upon the written request of the 
party of the first part, any lands acquired or held for the purposes of 
stations, depots, shops, or other buildings, and shall also have power 
to convey or release as aforesaid, on like request, any lands or prop- 
erty which in their judgment shall not be necessary for use in con- 
nection with said railroad, or which may have been held for a sup- 
ply of fuel, gravel, or other material ; and also, to convey or release 
as aforesaid, on like request, anv lands not occupied by the track, 
which may become disused by reason of a change of the location of 
any station house, depot, shop, or other adjacent building connected 
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with the said railroad, or any part thereof, and such lands not occu- 
pied by the track and adjacent tosuch station house, depot, shop, or 
other building as the said company tnay deem expedient te disuse 
or abandon by reason of such change, and to consent to any such 
change, and to such other changes in the location of the track or 
depot or other buildings as in their judgment shall have become 
expedient, and to make and deliver the instruments necessary or 
proper to carry the same into effect; but any land which may be 
acquired for permanent use in substitution for any so released shall 
be conveyed to the trustees upon the trusts of these presents ; and 
the trustees shall also have full power to atlow the said company, 
from time to time, to dispose of, according tc its discretion, such 
portions of the equipment, machinery, and implements at any time 
held or acquired for the use, of the said railroad as may have become 
unfit for such use replacing the same by new, and which shel! be 
conveyed by the said company to the trustees, and made subject to 
the lien and operation of these presents. 

Article sixth. If the party of the first part shall well and truly 
pay, or cause to be paid, the principal of the said bonds when the 
same shall become due, and all interest thereon when the same shall 
have become payable and shall have been demanded, according to 
the tenor of said bonds and of the coupons thereunto annexed, and 
compiy with all other requirements hereof, according to the true 

, Intent and meaning of these presents, then and in that case, the 

249 estate, right, title, and interest of the said parties of the second 

part, and survivor of them, and their successors in the trusts 

hereby created, shall cease, determine, and become void: otherwise 
the same sliall be and remain in full force and virtue. 

Article seventh. It is mutually agreed by and between the par- 
ties hereto that) the word “ trustees.” as used in these presents, shall 
be construed to mean the trustees or trustee for the time beingr, 
whether original or substituted, and whenever a vacanev shall exist, 
to mean the surviving or continuing trustee: and such trustee shail, 
during such Vaeoauney, be competent to exereise all the powers by 
these presents granted to or conferred upon the parties of the second 
part. And it is mutually agreed by and between the parties hereto 
that neither of the said trustees shall be in any manner responsible 
tor any default or misconduct of any other of them: that the said 
trustees shall be entitled to just compensation for all services which 
they may hereafter renderin their trust, to be paid by the said com- 
pany, or out of the income of the property, and for that purpose 
may at any time apply to the courts without notice to any person, 
except the said party of the first, its successors or assigns ; that either 
of said trustees, or any successor, may resign or discharge himself of 
the trust created by these presents by notice in writing to the said 
company, and to the existing trustee, if there be such, three months 
before such resignation shall take effect, or such shorter time as they 
may accept as adequate notice, and upon the due execution of the 
conveyances hereinafter required. 

That in case at any time hereafter either of the said trustees, or 
any trustees or trustee hereafter appointed, shall die or resign, or 
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become incapable or unfit to act in the said trust, a successor or sue- 
cessors to such trustee or trustees shall be appointed by the surviving 
or continuing trustee, with the consent of said company; and the 
trustee or trustees so appointed, with the trustee surviving or con- 
tinuing, shall thereupon become vested with all and singular the 
powers, duthorities, anil estiutes eranted to or conferred pon the 
parties of the second part by these presents, and all the rights and 
Interests requisite to enable them or him to execute the Purposes of 
this trust, without anv further assurance or conveyance, so far as 

such effect may be lawful: but the surviving or continuing 
250) trustee shall immediately excente all such conveyances and 

other instruments as may be fit or expedient for the purpose 
of assuring the legal estate in the premises jointly with himself to 
the [rtistee so appotnted ~ ane hPa thy death, resignation, or removal 
by any court of competent jurisdiction of any trustee, or an appoint- 
ment in their or his place in pursuance of these presents, all their 
or his powers and authorities.bv virtue hereof shall cease; and all 
the estate, right title, and interest In the sated prem lse s ofany trustee 
so dving, resigning, or being removed shall, if there be a co-trustee 
surviving or continuing in office, wholly cease and determine; but 
the said trustee so resigning or being removed shall, on the written 
request of the new trustee who may be appointed, immediately exe- 
cute a deed or deeds of convevanee to Vest in such new trustee, 
Jointly with the continuing trustee, and upon the trusts herein ex- 
pressed, all the property, rights, and franchises which may be at that 
time held upon the said trusts: provided, nevertheless, and it 1s 
hereby declared and agreed, that in case it shall at anv time here- 
alter prove impracticable, after reasonable exertions, to appoint, mn 
the manner hereinbefore provided, a successor in any vacaney 
Which behets have Jasnpopoe nea im said trust, application in behalf of all 
the holders of the bonds secured hereby mav be mac by the surviv- 
Ing or continuing trustee, or if the trust be wholly vacant, by holders 
of the bonds secured hereby to the aggregate amount of one hundred 

| 


thousand dollars, to any court of commpetait jurisdiction in the State 
of Arkansas, for the Ty ntofa hew trustee or new trustees. 
And the said party ol the first pear, for itself, Its successors, and 
ussigns, in consideration of the premises, and of one dollar to it duly 
pric D the sated paarty of the second part, the receipt whereof Is 
herepy acknowledged, hereby covenants and agrees to and with the 
said parties of the second part, and the survivor of them, and their 
suceessors aiid USS TELS, that whenever, and as often as the said party 
of the first prart, Its successors oF uSsILDs, shall hereafter acquire, 
except as hereinbefore reserved and excepted, any lands, or any 
equipment, or any other property or things, of whatever name or 
nature, for use in connection with the said railroad, or any part of 
either thereof, or of any. other railroad which the said company 
is authorized by law to construct, or shall aequire any other 

251 = property, rights, franchises, or things whatsoever, the said 
party of the first part, its successors and assigis, shall and 

. Will aequire, possess, and hold the same, and every part and parcel 
thereof, except as hereinbefore reserved and excepted, upon and sub- 
1¢;—Il101s 
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suance of the covenant next hereinafter contained, shall be duly 
made and delivered to the said parties of the second part, or the sur- 
vivor of them, or their successors in the trust by these presents 
created. 

And the said party of the first part, for itself, its successors, and 
assigns, in consideration of the premises, and of one dollar to it duly 
paid by the said parties of the second part, the receipt whereof is hereby 
acknowledged, hereby covenants and agrees to and with the said 
parties of the second part, and the survivor of them, their succes- 
sors, and assigns, that, except as hereinbefore reserved and excepted, 
the said party of the first part, its successors and assigns, shall and 
will, from time to time, and at all times hereafter, and as often as 
thereunto requested by the trustees under this indenture, execute, 
deliver,and acknowledge all such further deeds, conveyances, and 


assurances in the law for the better assuring unto the said parties of 


the second part, the survivor of them, and their successors in said 
trust, upon the trust herein expressed, the railroads, equipments, 
appurtenances, franchises, property, and things hereinbefore men- 
tioned, and to which the said company is, or may hereafter for any 
reason, become entitled, or which the said company, its successors 
or assigns, may in any manner acquire, and also all other property, 
rights, franchises, and things whatsoever which may hereafter be 
acquired by the said party of the first part, its successors or assigns, 
as by the said trustees, or their counsel learned in the law, shall be 
reasonably advised, devised, or required, except as hereinbefore re- 
served and excepted. And it is mutually understood and agreed 
between the parties hereto, that the said parties of the second part, 
and the survivor of them), and their successors in said trusts, shall 
be accountable, liable, or responsible for reasonable care and diligence 
only in the performance of the trusts hereby created, and in the 
management of the said estate and property, and shall not be ac- 
countable, liable, or responsible for the acts of any agent, deposi- 

tary, or substitute emploved by him or them, when sueh 
252. agent, depositary or substitute shall have been selected with 

reasonable discretion. 

In witness whereof, the said party of the first part has caused its 
corporate seal to be hereto fixed, and the same to be attested vv the 
signatures of its president and secretary, and the said parties of the 
second part have hereunto set their hands and seals to evidence their 
acceptance of the trust hereby created, the day and vear first above 
written. 

(SEAL. (GG. SCOTT, President. 

J. UW. HANEY, Seeretary. 

HENRY W. PAINE. [seat. 
SAMUEL TT. DANA, — 


Signed, sealed, and delivered in the presence of— 
T. B. HENNEBERRY. 
HENRY WARDWELL, 
ARTHUR E. JONES, 

lof. WLP &s. TD. 


ject to the trusts of this indenture, until conveyance thereof, in pur- ° 


| 
| 
| 
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Exuisit B. 


This indenture, made the twentieth day of June, in the vear of 
our Lord eighteen hundred and seventy, between the Little Rock 
and Fort Smith Railroad Company, a corporation existing under the 
laws of the State of Arkansas, of the first part,and Henry W. Paine, 
Samuel T. Dana, and William B. Stevens, all of the State of Massa- 
chusetts, of the second part. 

Whereas, under and - virtue of an act of Congress of the United 
States of America, approved July 28, 1866, entitled “An act to revive 
and extend the provisions of ‘An act granting the right of way and 
making a grant of land to the States of Arkansas and Missouri, to 
aid in the construction of a railroad from a point upon the Missis- 
sippl, opposite the mouth of the Ohio river, ria Little Rock to the 
Texas boundary, near Fulton, in Arkansas, with branches to Fort 

Smith and the Mississippi river, approved February 9, 1853, 
255 and for other purposes,’ the said Congress of the United States 

granted to the said Stateof Arkansas, forthe purpose of aiding 
in the construction of the railroad of the Little Rock and Fort Smith 
Railroad Company, from the city of Little Rock to the city of Fort 
Smith near the western boundary line of said State, every alternate 
section of publie land of the United States, not mineral, to the 
amount of ten alternate sections per mile for each mile of said rail- 
road ; and further, the said company, in addition to the land so 
granted, was authorized to locate the said railroad on any publie 
lands of the United States not otherwise appropriated, reserved, or 
disposed of, and the right of way over said lands of the United 
States for the purposes aforesaid, was thereby granted to said com- 
pany to the width of one hundred feet on each side of said road, as 
located ; 

And whereas, ander and by virtue of an aet of the General 
Assembly of said State of Arkansas, approved April 12, 1869, enti- 
tled “An act supplemental to an act to incorporate the Little Rock 
and Fort Smith Railroad Company, approved January 22, 1855, and 
an act entitled ‘An act fixing the line of the Little Rock and Fort 
Smith Branch of the Cairo and Fulton railroad, and granting the 
lands donated by Congress to the State in aid thereof, approved Jan- 
uary 19, 1855,” all the rights of wav, benefits, privileges, lands, and 
property granted to said State of Arkansas, by virtue of said act of 
Congress and any acts amendatory thereof, for the purpose of aiding 
in the construction of said Little Rock and Fort Smith railroad, 
were by said General Assembly granted, vested in, and transferred 
to said Littie Rock and Fort Smith Railroad Company ; 

And whereas the Congress of the United States, by an act 
approved April 10, 1869, entitled “An act to extend the time for 
the Little Rock and Fort Smith Railroad Company to complete the 
first section of twenty miles of said read.” and also, by an act 
approved March 8, 1870, entitled “An act to amend an act entitled 
‘An act to extend the time for the Little Rock and Fort Smith Rail- 
road Company to complete the first section of twenty miles of said 
road,’ approved April ten, eighteen hundred and sixty-nine,’ fixed 


, 
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and established the time for building the first section of twenty miles 
of said railroad forthe term of three vears from the thirteenth 
254 day of May, eighteen hundred and sixty-seven; with the 
terms and conditions of which said last-named acts said com- 
pany has fully complied ; LP, es 
And whereas, in pursuance of the powers and authorities in it 
duly vested, the said party of the first part hath resolved to issue and 
negotiate a series of five thousand bonds, each of one thousand dol- 
lars, numbered, respectively, from one to five thousand inclusive, and 
to amount in the aggregate to five million dollars; which said bonds 
are to be all equally secured by these presents, and are to be of like 
tenor, and in the form following, viz: 


Unirep Srates or America, State of Arkansas : 
The Little Rock and Fort Smith Railroad Company. 
No. —. First Mortgage Sinking Fund Land Grant Bond. $1,000. 


The Litthe Rock and Fort Smith Railroad ¢ ‘OMAN, a corporation 
existing under the laws of the State of Arkansas, acknowledges 
itself to owe to bearer one thousand dollars lawful money of the 
United States, which sur the sad COMPANY promises to pay to the 
bearer hereof on the first dav of April, In the vearone thousand nine 
hundred, at the city of New York, with interest thereon at the rate 
of seven per centum: per annum, pavable semi-annually, free from 
any United States Government tax, at said city of New York, or 
Boston, at the option of the holder, on the first dav of Octo- 


ber and April m each vear, upon presentation and surrender of 


the COUPOTLS hereto annexed, as they severally become pavable ; and 
In case of the non-payment ofany half-vearly instalment of interest, 
Which shall have become ‘payable and shall have been demanded, 
and the continuance of such default for the period of six months 
after any such demand, the principal of this bond shall become due 


In the manner and with the effect provided in the deed of trust, or 


mortgage hereinafter mentioned 
This bond is one of a series of fivethousand bonds of like tenor and 
date. numbered consecutively from one to five thousand, inelu- 
POD sive, the pavinent of each and allof which is equally secured 
by a first mortgage or decd of trust, bearing date the twen- 
tieth day of June, eighteen hundred and seventy. executed and de- 
livered by the said railroad company to Henry W. Paine, Samuel 
T. Dana, and William B. Stevens, trustees, conveving all the right, 
title, and interest which the said) company now has or shall here- 
after acquire In and to all the lands of the United States to said 
company granted by an act of Congress, approved July 28, 1866, 
and the several acts amendatory thereof; and by an act of the Gen- 
eral Assembly of the State of Arkansas, approved April 12, 1869, 
and also in and to all sueh other lands as heretofore have been or 
hereafter miay be evranted or conveved to said COMPANY, except the 
lands whieh arc or shall be included in the railroad and telegraph 
line of said company, or used for the construction or operation 


3 
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thereof, or for the track, yards, depot grounds, buildings, or erec- 
tions thereof. The lands included in the aforesaid mortgage or deed 
of trust amount in the aggregate to one million acres, more or less. 

This bond is secured and redeemable by a sinking fund in the 
manner provided and declared in said deed of trust, and shall be 
received at its par value in payment for any of the lands which may 
be sold or conveyed under the provisions of said mortgage or deed 
of trust. | 

This bond shall not become obligatory until it shall have been 
authenticated by a certificate indorsed hereon and signed by the 
trustees named above or the survivor of them, or their successors as 
such trustees. 3 

In witness whereof, the said company has caused its corporate 
seal to be hereto affixed, and the same to be attested by the signa- 
ture of its president and treasurer, and has also caused the coupons 
hereto annexed to be signed by its treasurer, this twentieth day of 
June, in the vear eighteen hundred and seventy. 


, President. 


is bd 
. Treasurer. 


Now, therefore, this indenture witnesseth : That for and in con- 
sideration of the premises, and of the sum of one dollar to it duly 
paid by the parties of the second part, and in order to secure 

26 the payment of the principal and interest of the said bonds, 
according to the tenor thereof, and of the coupons thereto an- 
nexed, the said party of the first part hereto has granted, bargained, 
and sold, and by these presents does grant, bargain, sell, convey, and 
transfer unto the said parties of the second part, as joint tenants, and 
not as tenants In common, and the survivor of them and their sue- 
cessors and assigns, all the right, title, interest, claim, or demand 
whatever, which the party of the first part now has, or which it shall 
or may at any time hereafter acquire or become entitled, of, in, or to 
all those lands or sections of land so as aforesaid granted in and by 
said acts of ‘ongress of the United States of A merica, and In and by 
said act of the General Assembly of the State of Arkansas, and 
each and every of them, for the purpose of aiding in the construc- 
tion of a railroad from the city of Little Rock to the city of Fort 
Smith, as aforesaid, being ten sections, or six thousand four hundred 
acres for each mile, amounting in the aggregate to nine hundred and 
seventy-nine thousand two hundred acres of land, be the same 
more or less, and situated in said State of Arkansas, adjoining and 
adjacent to the line of railroad of the said party of the first part as 
hereinbefore described, and in said acts of Congress provided ; full 
lists of which said lands will be appended to this instrument as said 
lands are surveved, selected, and certified, which said lists are to,be 
signed by the president of said company, and are to be taken and con- 
sidered as part and parcel of this deed, without reference to the 
dates of said lists; also, all the right, title, interest, claim, or demand 
whatsoever, which the said party of the first part now has, or which 
it shall or may at any time hereafter acquire or become entitled to, 
of, in, or to any and all such other lands as heretofore have been, or 
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hereafter may be, granted or conveyed to said company In payment 
for subscriptions to its capital stock or otherwise, together with all 
and singular the endowments, income, and advantages, tenements, 
hereditaments, and appurtenances to the above-mentioned lands, be- 
longing or in anywise appertaining, and the reversion and rever- 
sions, remainder and remainders, incomes, rents, issues, and profits 
thereof; and also all the estate, right, title, Interest, property, pos- 
session, claim, and demand whatsoever, as well in law as in equity, 

present or prospective, of the said party of the first part 
257 oof, in, and to the same, and. every part and parcel thereof, 

with the appurtenances, subject, nevertheless, to the pro- 
visions of the act of Congress of the United States as aforesaid, ex- 
cepting and reserving, however, all the lands which heretofore have 
been, or hereafter shall be, included within the railroad and tele- 
graph line of said company, or used for the construction or opera- 
tion thereof, or for the track, vards, depot grounds, buildings, or 
erection thereof. 

To have and to hold the above-described premises, property, lands 
and appurclenances, ane except as hereinbefore reserved, unto the 
said parties of the second part as joint tenants, and not as tenants 
in common, and to the survivor of them and their successors and 
assigns, to the only proper use, benefit, and behoof of the said par- 
ties of the second part, and the survivor of them, and their succes- 
sors and assigns, in trust, nevertheless, for the uses and purposes 
herem expressed, to wit: 

Article first. Until default shall be made by the said party of 
the first part, its successors or assigns, in the payment of the princet- 
pal or Interest, or some prune thereof, of the said bonds, or of some one 
of them, or until default) shall be made in the performance or ob- 
servance of anveother covenant of the pure of the first part herein 
contained, the said party of the first part, its successors and assigns, 
shall be suffered and permitted to) possess, manage, use, and enjov 
the aforesaid lands and premises, in the same manner, and with the 
same effect as if this i. reage had mot been made, and except iis 
herematter provide dd. 

Article second. All moneys arising from the sales of the said lands, 
after deducting the expenses of executing this trust, are hereby 
pledged to the payment of the said bonds, and of the interest cou- 
pons or warrants thereto attached; and all such moneys shall be 
applied by the trustees from time to time, as they shall reeeive the 
same; first, to the payment, so far as the same may be necessary, of 
the coupons or interest warrants attached to said bonds as fast as 
the same shall become due and pavable : secondly, in purchasing 
and cancelling such outstanding bonds as can be obtained at their 
nygirket value, not exceeding, however, a premium of ten per cent.; 

and, thirdly, to the payment of such of the bonds themselves 
258 as shall not have been purchased in accordance with the 

foregoing provisions, When the same shall become due and 
payable. 

Article third. The said lands thus granted as aforesaid, and all 
other lands which have been or may be hereafter granted to the 
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party of the first part, excepting that portion of any such lands 
occupied or used, or that may now or hereafter be occupied or used, 
for the roadway, depots, and other purposes incident and convenient 
to the proper working of said road, shall be carefully valued and 
appraised by the party of the first part, its officers or agents, in divis- 
ions and parcels, as may seem to them mest expedient or conven- 
ient for effecting a sale thereof, which allotments and valuations 
shall be made in writing from time to time, as may be found con- 
venient or practicable, and shall be subject to the approval of the 
trustees, and upon such approval a duplicate thereof shall be de- 
posited with each of the trustees, and also with the treasurer of the 
arty of the first part, which said allotments and valuations may 
“ varied and changed from time to time by the party of the first 
part, as the value of the lands may be enhanced or depreciated, sub- 
Ject to the approval and deposit as aforesaid. 

Article fourth. The party of the first part shall at all times be at 
liberty to contract for the sale of any parcel or parcels of said land 
at such approved prices, and upon such terms as to payment as 
shall be fair and reasonable, and such sale or sales may be for cash 
or on credit, or partly for cash and partly on credit; any of the 
bonds aforesaid shall be received at the par value thereof as cash, 
and the balance of such price may be secured by a mortgage on the 
parcel or parcels of land so sold. If such sale or sales shall be 
made for cash, then, upon the payment of such cash, or surrender 
of such bonds to the trustees, the said trustees, or any two of them, 
shall, by proper deeds or instruments executed by them, or by the 
duly authorized agent or attorney of the said trustees, grant and 
convey such parcel or parcels of land to the purchaser or purchasers 
thereof, to hold in fee-simple by full and suftticient deeds. If such 
sale or sales shall be made upon credit, in whole or in part, then the 
sald trustees, or any two of them, shall and may, by preper deeds or 
Instruments, executed by them or any two of them, or by the duly 

authorized agent or attorney of the said trustees, grant and 
Bou Convey such parcel or parcels of land to the purchaser or pur- 

chasers thereof, to hold in tee simple, and shall receive from 
each purchaser or purchasers the cash paid, if any, and his or their 
note or notes, bond or bonds, for the part of such price then unpaid, 
together with and secured by his or their mortgage or mortgages 
upon such parcel or parcels of land, and shall hold the same, and 
all moneys received therefrom, upon the trusts herein mentioned. 
And in either case, and in case of any sale or sales of land made by 
said trustees, under the provisions hereof, the said deeds of the said 
trustees, or of any two of them, or of the duly authorized agent or 
attorney of the said trustees, shall be valid and effectual for the pur- 
pose of, and shall invest the purchaser or purchasers named therein 
with, a full, perfect, and complete title to the premises therein de- 
scribed, free and clear of all incumbrances, on account of or con- 
nected with the issue of the bonds secured by this instrument, and 
shall include as well the title of the party of the first part hereto as 
of the trustees aforesaid ; and provided, also, that the said trustees 
may in their discretion lease or otherwise grant fron: time to time 
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the right to such party or parties, whether individual or corporate, 
as they may approve, of cutting timber, or of using any water power, 
or mining coal or mineral ores of aity kind, or of excavating slate, 
or of using any of the land or other property hereby granted, such 
lease or grant to be on such terms and for such time as said trustees 
May approve, the proceeds, nevertheless, to be applied to the pur- 
poses of the trust, in the manner herein specified. 

Article fifth. The trustees shall have full power from time to time 
to employ such clerks and assistants as they shail find necessary to 
enable them to discharge properly the duties devolving upon them 
under the provisions of this instrument, in respect to the sale or con- 
veyance of the land granted as aforesaid, or which may hereafter be 
acquired by the said party of the first part, and conveyed, or intended 
to be conveyed, hereby; and they shall have power to appoint one 
or more agents or attorneys to act generally in their behalf in respect 
thereto, and from time to time remove such agent or agents, attorney 
or attorneys, and substitute or appoint* others in the place or places 

of the agents or attorneys so removed; and all conveyances 
260 made and executed by either of such agents or attorneys, and 

all other .acts performed by either, within the scope of the 
power delegated to or conferred upon him by said trustees, and 
within the scope of the power herein granted to or conferred upon 
said trustees, shall be legal and valid to every intent and purpose as 
if executed, done, or performed by said trustees. 

Article sixth. Convevances of the said lands nay be from time to 
time, and at all times, made and executed by any two of the trustees, 
or, under the authority of the trustees, by an agent appointed by them, 
as provided in article fifth, and, being so made and executed, shall 
be effectual to divest the title of all the trustees; but in respect to 
any conveyances made by any two of the trustees of the lands em- 
braced therein, or the proceeds of sale thereof, the trustee not join- 
ing shall be in no manner answerable. 


Article seventh. In ease default shall be made in the payment of 


any interest on any of the said bonds seeured by this instrument, 
according to the tenor of the coupons thereto attached, or in the pay- 
ment of any part of the principal of said bonds, or any of them, when 
the same shall become payable, or in case default shall be made in 
the performance or observance of any other covenant of the party of 
the first part herein contained, and if any such default shall con- 
tinue for the period of six months, it shall be lawful for the said 
trustees, or the survivors or survivor of them, or their successors, 
personally, or by his or their attorney or attorneys, agent or agents, 
to enter Into and upen all and singular the lands, property, and 
premises hereby conveyed, or intended so to be, and each and every 
part thereof, and exclude the party of the first part, and its agents, 


wholly therefrom, and after entry as aforesaid, or other entry, or 


Without entry, personally, or by his or their attorney or attorneys, 
agent or agents, to sell and dispose of all and singular the lands, 
property, and premises hereby conveyed, or intended so to be, or only 
so much and such parts thereof as thev shall deem necessary or 
proper, With a due regard to the interests of all) parties, by public 
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auction, in the city of Little Rock, in the county of Pulaski and State 
of Arkansas, or at such other place or places within the State of 
Arkansas as the said trustees, or the survivors or survivor of them, or 
their successors, shall designate, and at such times as he or they may 
appoint, having first given notice of the place or places and 
261 = the times of such saleby abvesthaeneanealiadial not less than 
three times a week, for six weeks, In one or more newspapers 
published in the city of New York, also in Boston, Massachusetts, 
and also in one or more newspapers published in the State of Arkan- 
sas, and wherever else required by law, and to adjourn the said sale, 
from time to time, in their or his discretion, and, if so adjourning, 
to make the same, without further notice, at the time and place to 
Which the same may be so finally adjourned, and to make and de- 
liver to the purchaser or purchasers of the said) premises good and 
sufficient deed or deeds in the law for the same in tee simple ; which 
sule, made as aforesaid, shall be a perpetual bar, both in law and 
equity, against the said party of the first part, its successors and 
assigns, and all other persons claiming or to claim the said premises, 
or any part or parcel thereof, by, from, through, or under the said 
party of the first part, Its successors or assigns; and after deducting 
from the proceeds of such sale just allowances for all expenses 
thereof, including attorney's and counsel fees, and all other expenses, 
advances, or liabilities which may have been made or incurred by 
the said trustees in respect to the said lands and premises, or any 
part or parcel thereof, or in managing the business thereof, while in 
their or his possession, and in arranging for and completing the sale 
aforesaid, and all the payments which may have been made by him 
or them for taxes or assessments on the said premises, or any part 
thereof, as well as compensation for his or their own services, to 
apply the said proceeds to the payment of the principal of such of 
the said bonds as may be at that time unpaid, whether or not the 
same shall have previously become due, and of the interest which 
shall at that time have accrued on the said principal and be unpaid, 
without discrimination or preference, but ratably to the aggregate 
amount of such unpaid principal and accrued and unpaid interest ; 
and if, after payment of the same in full, a surplus shall remain, to pay 
over such surplus to the said company, or render the same as any 
court of competent jurisdiction shall order; it being expressly agreed 
and understood that in no case shall any advantage be taken of any 
valuation, appraisement, or extension laws by the said party of the 
first part, nor of any injunction, or stay of proceedings, or 
262 any process to beapplied for or obtained by it to prevent such 
entry end sale as aforesaid. 

And it is hereby declared and agreed that the receipt of the said 
trustees, or of such of them as shall make such sale, shall be a suffi- 
clent discharge to the purchaser or purchasers of the premises which 
shall be sold as aforesaid for his or their purchase-money, and that 
such purchaser or purchasers, his or their heirs, executors, ov adminis- 
trators, shall not, after payment thereof, and having such receipt, 
be liable to see to the application of such purchase-money upon or 
for the trusts or purposes of these presents, or be in any manner 
IS-—1018 
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Whatever answerable for any loss, Mrinapplicat On, OF Honpp lication 
of such purchasemoner or of anv part thereat, er be obliged to 
VU aie the Wess TV, « Nprerd oneV oT aAnthorit otar tor RL AY such 
SV 

\rttele caghth. Ta ease detanlt shall be made tn pavment of an 
half wear's Interest om anv of the satd bonds, at the time and in the 
matter provided in the cotpor ised therewith, the sud coupon 
having been presented and the payment of the interest specified 
bea thie cro fi rrrcatudted, nid such default shall continue tor the rerio 
of six montis citer the said coupon shall have been due and been 
demanded, as atoresaid, then and thereupon the prineipal of all the 
bonds secured hereby shall, at the election of the trustees, become 
and be immediately due and payable, anything contained in the said 
bonds or herein to the COUTPArY notwithstanding. 

Article ninth. All the trust moneys which shall come to the 
hands of the trustees, until the same shall be applied or used in 
accordance with the provisions herein contained, shall be invested 
in United States securities, or deposited in the city of New York or 
Boston, in such bank or trust company as said trustees may select, 
upon the best: interest that said trustees may be able to procure for 
the same: or sid monevs may be loaned, from time to time, upon 
such collateral securities as said trustees may approve. All interest 
derived from such investment, deposit, or loans shall be applied by 
said trustees to the payment of the aforesaid bonds secured herein. 

Article tenth. Tt is mutually agreed by and between the parties 
hereto that the word * trustees.” as used in these presents, shall 

be construed to mean the trustees or trustee forthe time being, 
463 whether original or substituted; and whenever a vacanev 

shall exist to mean the surviving or continuing trustees or 
trustee, and such trustees or trustee shall during such vacancy be 
competent to exercise all the powers by these presents granted to or 
conferred upon the parties of the second part. And it is further 
mutually agreed by and between the parties hereto, and it Is hereby 
declared to be a condition upon which the parties of the second part 
have assented to these presents, that neither of the said trustees shall 
be in any manner responsible for any act, default, or misconduct of 
any other of them, nor tor anv default or misconduct of anv agents, 
depositary, or persons emploved by them in good faith, nor shall 
either of them be answerable, except for Ins own wilful default or 
misconduct; that in all eases said trustees shall be authorized to pay 
such reasonable compensation ius thev shall deem proper to all the 
attorneys, servants, and agents they may reasonably employ in the 
management of their trust; that the said trustees shall be entitled 
to just compensation for all services which they, or either of them, 
may hereafter render in their trust, to be paid by the said company 
or out of the income of the property, and for that purpose may at 
any time apply to the courts without notice toany person except the 
said party of the first part, its successors or assigns; that either of 
said trustees or any successor may resign or discharge himself of the 
trust created by these presents by notice in writing to the said com- 
pany and to the existing trustee, if there be such, at least three 
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months before such resignation shall take effect, or such shorter time 
as thev TRAV Acoopt as vider Vato hoties, and pron the due execution 
of the convevances hereatter required 
That im case at any time hereafter either of the said trustees or 
UNV trustees or trustee hereafter appointed shall die or resign or 
Leconnne tacaprable or unfit te act tn the said trust. a stecesser or sue 
cessers to such trustee or trustees shall be appointed by the surviv- 
ine or continuing trustee, with the consent of the said COMRPRERY | 
and the trustee or trustees so appointed, with the trustee surviving 
or continuing, shall thereupon become invested with all and singular 
the powers, authorities, and estates granted to or conferred upon the 
parties of the second part by these presents, and all the rights and 
interests requisite to enable them or him to execute the pur- 


264 pose of this trust, without any further assurance or convey- 


ance, so far as such effect may be lawful; but the surviving 
or continuing trustee shall immediately execute all such conveyances 
and other instrument as may be fit or expedient for the purpose of 
assuring the legal estate in the premises jointly with himself to the 
trustees so appointed ; and upon death, resignation, or removal by 
any court of competent jurisdiction of any trustee, or an appoint- 
ment in their or his place in pursuance of these presents, all their 
or his powers and authorities by virtue hereof shall cease; and all 
the estate, right, title, and interest in the said premises of any trus- 
tee so dving, or resigning, or being removed, shall, if their be a co- 
trustee surviving or continuing in office, wholly cease and determine ; 
but the said trustee so resigning or being removed shall on the 
written request of the new trustee who may be appointed imme- 
diately execute a deed or deeds of conveyance to vest in such new 
trustee jointly with the continuing trustee, and upon the trusts 
herein expressed, all the lands, property, estates, rights, and fran- 
chises which may be at that time held upon the said trusts; pro- 
vided, nevertheless, and it is hereby declared and agreed, that in case 
it shall at anv time hereafter prove impracticable, after reasonable 
exertions, to appoint In the manner hereinbefore provided, a sue- 
cessor in anv vacaney which may have happened in said trust, ap- 
plication in behalf of all the holders of the bonds secured hereby 
mav be made by the surviving 6r continuing trustee, or if the trust 
be wholly vacant by holders of the bonds secured hereby to the 
aggregate amount of one hundred thousand dollars, to any court of 
competent jurisdiction in the State of Arkansas for the appointment 
of a new trustee or new trustees. 

And the said party of the first part, for itself, its successors, and 
Asslgns, in consideration of the premises, and of one dollar to it duly 
paid by the said parties of the second part, the receipt whereof is 
hereby acknowledged, hereby covenants and agrees to and with the 
said parties of the second part, and the survivor of them, their sue- 
cessors and assigns, that except as hereinbefore reserved and ex- 
cepted, the said party of the first part, its suecessors and assigns, 
shall and will, from time to time, and at all times hereafter, and as 

often as thereunto requested by the trustees under this in- 
265 denture, execute, deliver, and acknowledge all such further 
deeds, conveyances, and assurances in the law for the better 
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assuring unto the said parties of the second part, the survivor of 
them, and their successors in said trust, upon the trust herein ex- 
pressed, the lands hereinbefore mentioned, and to which the said 
company is or may hereafter for any reason become entitled, or 
which the said company, its successors or assigns, may in any man- 
ner acquire as by the said trustees or their counsel learned in the 
law shall be reasonably advised, devised, or acquired, except as here- 
inbefore reserved and excepted. 

Article eleventh. Tf the said party of the first part shall well and 
truly pay the sum of money herein required to be paid by it, and 
all interest thereon, at the timesand in the manner herein specified, 
and shall well and truly keep and perform all the covenants and 
agreements herein required to be kept and performed by the said 
party, according to the true Intent and meaning of these presents, 
then and in that case the estate, maht, tithe. and interest of the said 
parties of the second part, as trustees aforesaid, shall cease, determine, 
snd become votd > otherwise the same shall be. continue. and remain 
in full foree and virtue, * : 

In witness whereof, the sud party of the first part has eaused its 
corporate seal to be hereto atlined. and the sume te be attested by 
the Sirelupes of tts perestele nt and secretary, and the said Purties ot 
the second part have hereunto set thetr hands and seals to evidence 
there cer ep tahice of the trust: be reby created, the day anid Vour tirst 
above written, 

[sk a3. Co SCOPT, President. 

GORDON NO PEAY, Seeretary. 

HENRY W. PAINE. [sean 
SAMUEL T. DANA. SEAL. 
WM. B. STEVENS. | 


Signed, scaled, and delivered in the presence of— 
J.B. COWPLAND. : 
JAMES PEARS. 
C.W. HUNTINGTON, to H.W. PLS. T. D. & W. BLS. 


266 exuipir €. 
UNITED STATES OF AMERICA, Kustern District of Arkansas : 


Be it remembered that at a cireuit court of the United States of 
America in and for the eastern distriet of Arkansas, begun and 
holden on Monday, the twenty-sixth day of October, anno Domini 
one thousand eight hundred and seventy-four, at the United States 
court-room, In the city of Little Rock, Arkansas, the Honorable 
Henry ©. Caldwell, district judge, presiding and holding said court, 
the following proceedings were had, to wit, on November sixth, 
eighteen hundred and seventy-four : 


v~ 


+ 
K 
- 
* 
“¢ 
e 


AND FORT SMITH RAILWAY ET AL. 141 


Circuit Court of the United States, Eastern District of Arkansas. 
In Equity. 


C. W. Huntineton and 8. H. Goox1n, Trustees, 
v. No. 138. 
LitrLE Rock AND Fort Situ Rai_roap Company et als. 


And now on the sixth day of November, anno Domini eighteen 
hundred and seventy-four, this cause came on to be heard on the 
original and amended bills and exhibits thereto, and upon the 
answers of John H. Haney and Henry Kyles, and exhibits thereto, 
and replications, and upon the bill taken as confessed against all 
the other defendants in the cause, and was argued by counsel. 
And thereupon, on consideration thereof, it is ordered, adjudged, 
and deereed as follows, to wit: That the mortgage set forth in said 
bill of complaint was regularly executed for the purpose of secur- 

ing the pavmentof three thousand five wa a bonds, of one 
267 = thousand dollars each, amounting to three million five huan- 

dred theusand dollars, and that the whole amount of said 
bonds has been issued, and, with the interest thereon, In accordance 
with the terms thereof, are due and unpaid. And it is further or- 
dered, adjudged, and decreed that salen the defendants, or some 
of them, shall pay, or cause to be paid, to the said plaintiffs, on or 
before the tenth day of December next, the aforesaid sum of three 
million tive hundred thousand dollars, as a principal, together with 
all the interest which may be then due thereon, with the costs of 
this suit, the said mortgage shall be foreclosed, and that the said 
defendants, and each of them, shall thenceforth forever be barred 
from all equity of redemption under the said mortgage, and that 
all and singular the mortgaged premises mentioned in the said bill 
and exhibits thereto annexed, to wit, all and singular the railroad 
of the said The Little Rock and Fort Smith Railroad Company, or 
which the said company is by law authorized to construct from the 
city of Little Rock, in the county of Pulaski, and State of Arkansas, 
to the city of Fort Smith, in the county of Sebastian, and State afore- 
said, near the western boundary of said State of Arkansas, including 
all the railways, branches, ways, rights of way, all tracks, bridges, cul- 
verts, viaducts, fences, depots, station houses, engine houses, car houses, 
freight houses, wood houses, water stations, machine shops, and all 
other buildings and structures, with the lands appurtenant to the 
same, and all locomotives, tenders, cars, and other rolling stock or 
equipment, and all machinery, tools, implements, fuel, materials, and 
all other personal property of any nature, kind, or description whatso- 
sever, now held or acquired by the said company for use in connec- 
tion with the railroads or branches of said company, with any part 
thereof, or with the business of the same; and also all the fran- 
chise connected with or relating to said railroad or branches, and 
all the franchises, immunities, privileges, rights, and things of 
whatsoever name or nature now held by the said company, together 
with all and singular the tenements, hereditaments, and appurte- 
nances to the said railroad, branches, lands, and premises, or either 
thereof, belonging or in anywise appertaining; and the reversion 
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and reversions, remainder and remainders, tolls, incomes, revenues, 


i rents, issues, and profits thereof; and also all the estate, 
| 268 right, title, interest, property, possession, claim, and demand 


whatsoever, as well in law as in equity, of the said company, 
of, in, and to the same, and any and every part thereof, with the ap- 
| purtenances, excepting and reserving, however, all the lands which 
| heretofore have been granted to the said The Little Rock and Fort 
| Smith Railroad Company by the Congress of the United States or 
by the State of Arkansas, and all such lands as heretofore have been 
1 given, granted, or conveyed to said company in payment for sub- iL 
| scriptions to its capital stock, or otherwise, all of which said lands, : 
with the exception of the ways, rights of way, and real estate here- 
inbefore particularly and = specifically named or mentioned, are 
hereby reserved and excepted, as well as all other personal property 
of any and every name whatsoever in said mortgage mentioned, be 
sold together in one parcel, and that Charles P. Redmond, of Little 
Rock, in said State of Arkansas, be, and hereby is, appointed special 
commissioner to execute the above order of sale, and that wn sale 
be made by public auction at the door of the court-house of the cir- 
cuit court of the United States for the eastern district of Arkansas, 
on Thursday, the tenth day of December next, anno Domini eighteen 
hundred and seventy-four, at ten o'clock in the forenoon, and that 
the time and place of such sale shall be publicly advertised by 
said special commissioner, as follows, to wit, a written or printed 
notice specifying the time and place of said sale shall be posted 
up in three public places in the city of Little Rock ; a copy of such 
notice shall be printed and published for three successive weeks, at 
least three times in each week, previous to such sale, in the New York 
Herald, the Boston Daily Advertiser, the Boston Post, the Chicago 
Daily ‘Tribune,and the Missouri Democrat, newspapers published re- 
spectively in the cities of New York, Boston, Chicago, and St. Louis, 
and at least once in each week in the Arkansas Daily Gazette, and '# 
in the Litthe Lock Republican, newspapers published in the city 
of Little Rock aforosatd, which said notice shall describe as fully 
aus the same is hereinbefore described the property to be sold. 
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And it is further ordered, adjudged, and decreed that upon such 
sale said) special commissioner shall execute and deliver to the | 
purchaser or purchasers of said mortgaged premises and prop- | 
erty, a deed or deeds of the premises and property so " 
269 — sold, and that the terms and conditions of said sale shall be ' 


as follows, viz., that the purchaser or purchasers be required 

to pay, upon the acceptance of his or their bid, ten per centum upon 
the amount of said bid in cash, and that the remaining ninety per 
centum be paid or secured upon the execution of said deed or deeds 
by a deposit by the purchaser of the bonds of the United States 
Government of equal amount with said sum of ninety per cent. of 
said bid in the office of said special master, the said ninety per 
cent. of said bid to be paid into court at any time when required by 
the court, and within thirty days after such requirement shall be 
made by an order of record to be entered in this cause, the said sum 
of ninety per cent. to bear interest at the rate of six per centum per 
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and sixty-eight,’” which corporation shall own, hold, and manage the 
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annum from the date of said sale until the same shall be paid, one ° 
condition of said sale being, also, that unless the said purchaser shall 

mv said deferred money within thirty days after requirement shall 

howe been made as aforesaid, the said Government bonds deposited 

as aforesaid shall be sold or converted into money in such manner 

as inthe judgment of the court shall to the best advantages of 
parties having rights in said funds to be derived from said sale ; and 

it is further considered and decreed that all the bonds secured by 

the said deed of trust shall be filed in the office of said master for 

participation in said fund in accordance with a scheme to be devised 

for that purpose, and reference is hereby made to said master to re- 

port a plan to notify all bondholders of the pendeney and object of 
this proceeding, and the manner in which the validity of said bonds 

shall be presented and passed upon in his office. And it is further 

ordered that said Charles P. Redmond, Esq., be, and is hereby, ap- 

pointed special master herein. 

HENRY C. CALDWELL, Judge. 


270 Exuisir D. 


Unitrep States oF America, Eastern District of Arkansas : 


Be it remembered that ata term of the circuit court of the United 
States of America,in and for the eastern district of Arkansas, begun 
and holden on Monday, the twenty-sixth day of October, anno 
Domini one thousand eight hundred and seventy-four, at the United 
States court-room in the city of Little Rock, Arkansas, the Honor-¢ 
able Henry C. Caldwell, district judge, presiding, and holding said 
court, the following proceedings were had on December nineteenth, 
anno Domini eighteen hundred and seventy-four, to wit : 


CHARLES W. HUNTINGTON and Samvuet H. Gook in, Trustees, ) 
’, No. 138. 
Tue Litrie Rock & Fort Smitu RaAIiLtROoADCOMPANY et al. 


And now, on this nineteenth day of December, anno Domini 
eighteen hundred and seventy-four, Charles P. Redmond, who was 
appointed special commissioner and special master under the decree 
rendered in this cause on the sixth day of November last past, per- 
sonally appeared and submitted and filed a report of his acts and 
doings under and by virtue of said decree, and George O. Shattuck, 
Francis M. Weld, and George Ripley, the purchasers of the property 
sold under said decree, being severally personally present, declare and 
state in open court,and desire the same to be entered of record, that 
it is their intention, immediately upon the confirmation by this court 
of the aforesaid sale, to organize a corporation under an act of the 
General Assembly of the State of Arkansas, approved December ninth, 
eighteen hundred and seventy-four, entitled “An act supplementary 
to an act entitled ‘An act to provide for a general system of rail- 
road incorporation, approved July twenty-third, eighteen hundred 
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yroperty conveyed under the aforesaid sale, as well ‘as the 
+ and property conveved or to be conveyed under the sale 
held by virtue of the decree rendered on the sixth day of No- 
vember last past in the suit of Charles W. Huntington, Samuel HH. 
Gookin, and Elisha Atkins, Trustees, x. The Litthe Rock and Fort 
Smith Railroad Company ef als. No. 189 upon the docket of this 
court, and that any holder of the bonds secured by the mortgage 
foreclosed by this suit, as well as of the bonds secured by the mort- 
gage foreclosed by the aforesaid suit, numbered one hundred and 
thirty-nine, shall, upon the transfer of his bonds and his right: to : 
anv of the proceeds of the sales of the railroad or land grant, under 
the aforesaid deerees in said suits, numbered one hundred and thirty- 
eight and one handred and thirty-nine, within sixty davs from the 
date of such organization, anless farther time shall be given bw thy 
court, be entitled to his proportional interest in the stock of said new 
CHIP PRINT IT VPM the samie terms and stipalations “ws AA mbes 
holder of satd bouds: bat this shall not prevent such new corpara 
thot fram: requtpiag from anv and all holders af said bonds the par 
ment af his proportion of the expeomses attending sad sales and 
purchases, and such other sums not exceeding five per cent an the 
principal of said bonds as said corporation may deem it for its m- 
terests to require as a condition upon which said stock shall be ce- 
livered, provided that the same requirement be made of all the other 
holders of said bonds, and provided, further, that) this stipulation 
shall not limit the power of the aforesaid Shattuck, Weld and Rip- 
lev to organize said corporation without notice, or of the corporation 
so organized to mortgage its property, or to reserve for its own use 
an amount of its capital stock not exceeding ten per cent. thereof. 
And the email Huntington, Gookin, and Atkins, trustees, be- 
ing severally personally present, state in open court that they do not 
object, but consent to the confirmation of the sales held under and 
by virtue of the aforesaid decrees rendered in this suit and in the 
suit numbered one hundred and thirty-nine, upon the agreemeni 
that the aforesaid stipulations, or the substance > sel be embodied 
in the decrees approving and confirming said sales. 
Whereupon, after due deliberation, it is ordered, adjudged, and 
decreed that the aforesaid sale to the aforesaid Shattuck, Weld, and 
Ripley, under the aforesaid decree rendered in this suit num- 
272 ~=bered one hundred and thirty-eight, be, and the same is 
hereby, approved, ratified, and confirmed upon the stipulation : 
that the said Shattuck, Weld, and Ripley immediately proceed to 
organize a corporation, under an act of the General Assembly of the 
State of Arkansas, approved December ninth, eighteen hundred and 
seventy-four, entitled “An act supplementary to an act entitled ‘An 
act to provide for a general system of railroad incorporation, approved 
July twenty-third, eighteen hundred and sixty-eight,’ ” which said 
corporation shall own, hold, and manage the property conveved : 
under the aforesaid sale, as well as the lands and property to be con- 
veved under the sale held by virtue of the decree rendered on the 
sixth day of November last past in the suit of Charles W. Hunting- 
ton, Elisha Atkins, and Samuel H. Gookin, Trustees, v. The Little 
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Rock and Fort Smith Railroad Company e¢ e/s, No 189 upon the 
docket of this court, and that any hedine of the bonds mean by the 
mortgage foreclosed by this suit, as well as the bonds secured by the 
mortgage foreclosed by the aforesaid suit, numbered one hundred 
and thirty-nine, shall, upon the transfer of his bonds and his right 
to any of the proceeds of the sales of the railroad or land yrant 
under the aforesaid deerees in said suits, numbered one hundred and 
thirty-eight and one hundred and’ thirty-nine, within sixty davs 
from the date of such organization, unless further time be given by 
this court, be entitled to his proportional interest in the stock of said 
Hew corporation Lap yn) the same terms as anv other holder of said 
bonds: bud this shall net prevent such new corporation from requir 
ny from anv and all holders of sand bonds the payment of his pro- 
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y comditions apan wieh sand steck shall be deliverced, provided that 
Saatere Twapearrwrmen’d sh it te made af all the ather holders et seared 
reds, amd provided, farther that this stipulation shall not limit the 
pawer of the atoresand Shattuck, Weld. and Rrplen tw Organise sand 
COPE MATTET La witheut natice. or of the COPPMOPR ELE, Ser CMgreennisert te 
hhortgage Its Property, OF Lo preserve ior tts OWn Use an amount of 
its capital stock not exceeding ten per cent, thereet. 


LLENRY ©. CALDWELL, Judge. 


«p> . " 7. 
20 Exner -. 


Cuartes W. Huentincrox, Samuent H. Gooxix, and Exvisua ATKINS, 
‘Trustees, ete., 
‘. 
Lirrte Rock AND Fort Ssiru RarLrRoap Company ef als. 


On this sixth day of Nevember, eighteen hundred and seventy- 
four, this cause came on to be finally heard, and was argued by 
counsel, upon consideration whereof it is ordered, adjudged, and de- 
creed as follows: 

That the mortgage set forth in said bill of complaint was regu- 
larly executed for the purpose of securing the payment of five thou- 
sand bonds, of one thousand dollars each, amounting to the sum of 
tive millions of dollars, to be issued thereunder, and that the whole 
amount of said bonds has been issued, and that the said bonds, to- 
vether with the interest thereon, in accordance with the terms of 
sald mortgage, are due and unpaid 


a ee, 


‘ 


And it is further ordered, adjudged, and decreed that unless the 
said defendants, or some of them, shall pay, or cause to be paid, to 
the said complainants, on or before the tenth day of December next, 
the aforesaid sum of tive millions of dollars, together with all inter- 
est then due thereon, together with the costs of this suit, all equity 
of redemption on the part of said defendants, or any of tuem, under 
the said mortgage, shall be foreciosed and forever barred, and all 
and singular the lands and premises in the said mortgage and ex- 
hibits thereto mentioned, to wit, all the right, title, aud interest of 
jv—luls 
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the said The Little Rock and Fort Smith Railroad Company in and 
to all those lands and sections of land granted in and by an act of 
the Congress of the United States, approved July twenty-eighth, 
eighteen hundred and sixty-six, entitled “An act to revive and 
extend the provisions of ‘An act granting the right of way and 
making a grant of lands to the States of Arkansas and Mis- 
274  ~=souri, to aid in the construction of a railroad from a point 
upon the Mississippi opposite to the mouth of the Ohio River 
via Little Rock to the Texas boundary line near Fulton, in Arkan- 
sas, With branches to Fort Smith and the Mississippi River, approved 
February ninth, eighteen hundred and fifty-three, and for other pur- 
poses,” and by an act of the General Assembly of the State of Ar- 
kansas, approved April twelfth, eighteen hundred and sixty-nine, 
entitled “An act supplemental to ‘An act to incorporate the Little 
Rock and Fort Smith Railroad Company, approved January twenty- 
second, eighteen hundred and fitty-tive,’ and an act entitled “An act 
fixing the line of the Little Rock and Fort Smith branch of the 
Cairo and Fulton railroad, and granting the lands donated by Con- 
gress to the State in aid thereof, approved January nineteenth, 
eighteen hundred and fifty-five,” for the construction of the railroad 
of the said The Little Rock and Fort Smith Railroad Company from 
the city of Little Rock to the city of Fort Smith, on the western 
boundary line of the State, being ten sections, or six thousand and 
four hundred acres per mile for each mile of said railroad, amount- 
ing in the aggregate to nine hundred and seventy-nine thousand 
two hundred acres, more or less, and situated in said State of Ar- 
kansas, adjoining and adjacent to the said line of railroad, except 
such portions thereof as the said The Little Rock and Fort Smith 
Railroad Company have heretofore sold, be sold together in one 
pareel, and that Charles P. Redmond, Esq., of Little Rock, in said 
State of Arkansas, be. and he is hereby, appointed special commis- 
sioner to exccute the above order of sale, and that such sale be made 
by public auction at the front door of the court-house of the circuit 
court of the United States for the eastern district of Arkansas, at said 
city of Little Rock, in Arkansas, on Thursday, the tenth day of De- 
cember, anno Domini eighteen hundred and seventy-four, at eleven 
o'clock in the forenoon, and that the time and place of said sale shall 
be publicly advertised by said special commissioner as follows, viz : 
A written or printed notice, specifying the time and place of such 
sale, shall be posted up in three public places in said city of Little 
Rock. A copy of such notice shall be printed and published for 
three successive Weeks, at least three times in each week, pre- 
97D vious to such sale, in the New York Herald, Boston Daily 
Advertiser, Boston Post, Chicago Daily Tribune, and Missouri 
Democrat, newspapers respectively published in the cities of New 
York, Boston, Chicago, and Saint Louts, and at least once in each 
week in the Arkansas Gazette and the Little Rock Republican, news- 
papers published in the city of Little Rock, which said notice shall 
describe the property to be sold as fully as the same is hereinbefore 
deseribed. 
And it is further ordered, adjudged, and decreed that upon said 
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sale such special commissioner shall execute and deliver to the pur- 
chaser or purchasers of said mortgage premises and property a 
deed or deeds of the same, and that the terms and conditions of said 
sale shall be as follows, viz: That the purchaser be required, on the 
acceptance of his bid, to pay the sum of fifty ~ionas dollars cash 
or in United States Government bonds, and that the balance be 
secured upon the execution of said deed or deeds, and that the bal- 
ance of said bid be secured by a deposit by the ‘purchaser of the 
bonds of the United States Government of equal amount therewith 
in the office of said master, the said balance to be paid into the court 
at any time when required by the court,and within thirty days after 
such requirement shall be made, by an order of record to be entered 
in this cause, the said balance of said bid to bear interest at the rate 
of six per centum per annum, from the date of said bid until paid, 
a condition of said sale being also that, unless the said purchaser 
shall pay said deferred purchase-money within thirty } xe after 
requirement shall have been made as aforesaid, the said Government 
bonds deposited as aforesaid shall be sold to the best advantage of 
parties having rights in said funds to be derived from said sale as 
the court shall direct. And it is further considered and decreed 
that all the bonds secured by the said deed of trust shall be filed in 
the said office of said master for participation in said fund in accord- 
ance with a scheme to be devised for that purpose, and reference is 
hereby made to said master to report a plan for notifying all of said 
bondholders of the pendency and object of this proceeding and the 
manner in which the validity of said bonds shall be presented and 
passed upon in his office. And it is further ordered that said Charles 
P. Redmond, Esgq., be, and he is hereby, appointed a special master 
herein. 
276 And it is further considered that the defendants, Benton 
J. Brown and U. M. Rose, and any of the other defendants 
holding judgments against the said railroad company, shall have 
leave to present their claims against the fund to be derived from 
said sale at any time within thirty days from this date, and shall 
be entitled to litigate their said claims against said fund the same 
as they might have done against said property if this sale had not 
been decreed. And it is ordered and decreed that the purchaser at 
said sale deposit with tie said commissioner at least fifty thousand 
dollars in United States currency or United States bonds to await 
the event of said litigation. 
And it is considered that this cause be reserved for further direc- 
tions. 


Exurnir F. 


CHarLtes W. Huntinxnetox, Samvent H. Gookry, and ) 
Re we ———S i 
tsi - * NS, = t* ‘s. ' 7 > 
ELISHA cur Prustec No. 139. 
Littie Rock anp Fort Suitrn RAILROAD Company ef al. 


And now, on this nineteenth day of December, anno Domini 
eighteen hundred and seventy-four, Charles P. Redmond, who was 
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ay) OMMnte a special COMMMIUSSIONCT and special mastic? Wr rT tha deere 
rendered in this cause.on the sixth dav ot Nowenm ber last past person- 
nily appeared and submitted and tiled a report of his acts and doings 
under and bey virtue af said deeree, and George QO. Shattuck, Francis 
Vl. \ : hiand Cieorge Ripple thet ure that sors oft the property sold under 
sand decree, betng sev oa personally present, declare and state in 
CHE MORE COLT, need desire tha SU EERE tor bee ¢ rite red ot record, that, as pur 
chasers of the property mentione «Land desert bed tn the decree rendered 

in the suiteof Charles W. Eluntington and Samuel H. Gookin 
277s against Phe Little Rock and Fort Smith Railroad Company 

et als, numbered one hundred and thirty-eight upon the 
docket of this court, on the sixth day of November last past, they 
have organized il corporation under anact of the General Assembly 
of the State of Arkansas, approved December ninth, eighteen hun- 
dred and seventy-four, entitled “An act supplementary to an aet en- 
titled ‘An act to provide for a general system of railroad Incorpora- 
tion, approved July twenty-third, cighteen) hundred and = sixty- 
eight,” and that any holder of the bonds secured by the mortgage 
foreclosed by this sult, as well as of the bonds secured by the mort- 
gave foreclosed by the aforesaid suit, numbered one hundred and 
thirty-cight, shall, upon the transter of his bonds and his right to 
any of the proceeds of the sale of the railroad or land grant under 
the aforesaid decrees in said suits, numbered one hundred and 
thirty-eight and one hundred and thirty-nine, within sixty davs 
from the date of said corporation, unless further time be given by 
this court, be entitled to his proportional Interest in the stock 
said new corporation upon the same terms and stipulations as anv 
other holder of said bonds, baat tha shail hot prevent sueh hew cor- 
poration from requiring from any and all holders of said bonds the 
payment of his proportion of the expenses attending said sales and 
purchases, ana of such other stims hot exceeding five per cent. of 
the principal of said bonds, as a condition upon which said stoek 
shall be delivered, provided that the same requirement shall be 
made of all the other holders of ssid hondds: anal provided, furthe es 
that this stipulation shall not limit the power of the aforesaid Shat- 
tuck, Weld,and Ripley to organize said corporation without notiee, 
or ot the corporation sO) organized to mortgage its property and to 
rescrve for its oWn Use an amount of its ‘apital stock hot exceeding 
ten per cent. thereof. 

And the said Shattuck, Weld, and Ripley severally personally 
request that an order may be entered in this cause direeting the 
src Charies ‘¢ Pedmond to CONVEY to sii corporation (the nme 
of which said corporation is The Little Rock and Fort Smith Rail- 
way), and to its successors and assigns forever, all the right, ape 
and interest which they, the said Shattuck, Weld, and Ripley, 
either of the ‘hh, acquired bya eason of the autore snd pure his tise, dh 

the aforesaid decree rencered in this suit. 
2758 And the aforesaid Huntington and Gookin and Atkins. 
trustees, be Inge ol Oe ralhy pe reson ally prese nt, state In ope 7 
eourt that the ‘V do not Obj ct but consent to the confirmation of the 
sales held under and by virtue of the aferesaid decrees rendered in 


tiated Pe en RR Me Ce ae ere ™ a 
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the suit numbered one hundred and thirty-eight, and that the title 
to the property sold under the aforesaid decree rendered in this suit 
shall become vested In such new corperation, under the name of the 
Latthe Rock and Fort Smith Railway, upen condition that the afore 
suid stipulations or the substance thereof be embedied in the deerees 
approving and confirming said sales. 

Whereupon, atter due deliberation, it is ordered, adjudged, and 
decreed that the aforesaid sale to the said Shattuck, Weld, and Rip- 
lev, under the aforesaid decree rendered in this suit, numbered one 
hundred and thirty-nine, be, and the same is hereby, approved, 
ratitied, and contirmed upon the stipulations that any holder of the 
bonds secured by the mortgage foreclosed by this suit, as well as 
of the bonds secured by the mortgage foreclosed by the aforesaid suit 
numbered one hundred and thirty-eight, shall, upon the transfer of his 
bonds and his right to any of the proceeds of the sales of the rail- 
road or land grant, under the aforesaid decrees in said suits num- 
bered one hundred and thirty-eight and one hundred and thirty- 


-nine, within sixty days from the date of the organization of said 


corporation, unless further time be given by the court, be entitled 
to his proportional interest in the stock of said new corporation 
upon the same terms as any other holder of said bonds; but this 
shall not prevent such new corporation from requiring from any 
and all holders of said bonds.the payment of his proportion of the 
expenses attending said sales and purchases, and of such other 
sums, not exceeding five per cent. on the principal of said bonds, as 
said corporation may deem fit for its interests to require as a condi- 
tion upon which stock shall be delivered, provided that the same 
requirement shall be made of all the other holders of said bonds; 
and provided further, that this stipulation shall not limit the ‘vee 
of the aforesaid Shattuck, Weld, and Ripley to organize said cor- 
poration without notice, or of the corporation so organized to mort- 
gage, its property or to reserve for its own use an amount of its 
am stock not exceeding ten per cent. thereof. 
279) And said Charles P. Redmond, as such commissioner and — 
special mester, is hereby directed to convey to said new cor- 
poration, under the name of the Little Rock and Fort Smith Rail- 
way, and to his suecessors and assigns, all the lands and property 
mentioned and described in the aforesaid decree rendered in this 
suit on the sixth day of November last past, but that said corpora- 
tion shall, as a part of the consideration of such conveyance, com- 
promise or pay such claims against the Little Rock and Fort Smith 
Railroad Company as C. W. Huntington, George —— and Henry 
A. Whitney may, within one yéar from the date hereof, approve, 
and upon such terms and in such manner as they may prescribe. 


EXHIBIT G. 


This indenture, made this nineteenth day of December, A. D. 
eighteen hundred and seventy-four, between the Little Rock and 
Fort Smith Railway, a corporation existing under the laws of the 
State of Arkansas, party of the first part, and Charles W. Hunting- 
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| ton and George Ripley, both of Boston, in the State of Massachusetts, 
| trustees, parties of the second part : 

| Whereas under and by virtue of an act of the Congress of the 

United States of America, approved July 28, 1566, entitled “An aet 

to revive and extend the provisions of ‘An act granting the right of 

way and making a grant of land to the States of Arkansas and Mis- 

souri,to aid in the construction of a railroad from a point upon the 

Mississippi, opposite the mouth of the Ohio river, via Little Rock, to 

the Texas boundary, near Fulton, in Arkansas, with branches to Fort 

Smith and the Mississippi river” approved February 9, 1853, and 

for other purposes,” the said Congress of the United States granted 

to the said State of Arkansas, for the purpose of aiding in 

280 the construction of the railroad of the Little Roek and 

Fort Smith Railroad Company, from the city of Little Rock to 

the city of Fort Smith, near the western boundary line of said State, 

every alternate section of public land of the United States, not mineral, 

to the amount of ten alternate sections per mile for each mile of 

said railroad; and further, the said company, in addition to land 

so granted, was authorized to locate the said railroad on any pub- 

lie lands of the United States not otherwise appropriated, reserved, 


' tiie | wh fa he. i wit’ 


or disposed of, and the right of way over said lands of the United ¥ 
States, for the purposes aforesaid, was thereby granted to said com- 
pany to the width of one hundred feet on each side of said) road as 


located ; 

And whereas under and by virtue of an act of the General As- " 
sembly of said State of Arkansas, approved April 12, 1869, entitled 
“An act supplemental to an act to Incorporate the Little Roek and 
Fort Smith Railroad Company. approved January 22, 1855, and an 
act entitled ‘An act tixing the line of the Little Rock and Fort 
Smith branch of the Cairo and Fulton railroad, and granting the 
lands donated by Congress to the State in aid thereof, approved Jan- 
uary 19, 18550," all the rights of way, benelits, privileges, lands, and te“ 
property granted to said State of Arkansas, by virtue of said act of 
Congress, and any sets amendatory thereof, for the purpose of aid- 
ing in the construction of said Little Rock and Fort Smith Railroad, 
were by said General Assembly granted, vested in, and transferred 
to said Little Rock and Fort Smith Railroad Company ; 

And whereas the Congress of the United States, by an act ap- 
proved April 1, IS6O, entitled “An act to extend the time for the 
Little Roek and Fort Smith Railroad Company to complete the first 
section of twenty miles of said road.” and also bv an act approved 
Mareh S. IS7Q. entitled “An aet to amend an act entitled ‘An act to 
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281 And whereas the said The Little Rock and Fort Smith 

Railroad Company did heretofore execute two distinct and 
independent mortgages or deeds of trust, viz.,one mortgage to Henry 
W. Paine and Samuel T. Dana, trustees, dated December twenty- 
second, A. D. 1869, upon its railroad, equipments, franchises, and 
property in said mortgage described to secure the gold bonds of said 
company to be issued thereunder to the amount in the aggregate of 
three millions tive hundred thousand dollars, and another mortgage 
to Henry W. Paine, Samuel T. Dana, and William B. Stevens, trus- 
tees, dated June twentieth. A. D. 1870, upon the lands granted by 
the acts of Congress and of the State of Arkansas, hereinbefore re- 
cited, to secure the bonds of said company to be issued theretinder 
to the amount in the aggregate of tive millions of dollars, payable 
in lawful money of the United States, both of which said mortgages 
have been foreclosed, and the said land grant, railroad, franchises, 
and property described ‘and conveyed in and by each of said mort- 
gages have been sold on the tenth day of December instant, under 
and by virtue of decrees of the circuit court of the United States for 
the eastern district of Arkansas, and the purchasers thereof have 
become and organized il corporation under an act of the General 
Assembly of the State of Arkansas, approved December 0, 1874, en- 
titled “ An act supplementary toan act entitled * An act to provide for 
a general system of railroad incorporation, approved July 23, 1868," 
and have adopted the corporate name of “ The Little Rock and Fort 
Smith Railway,” and the said The Little Rock and Fort Smith 
Railway have acquired and become vested with all the corporate 
rights, liberties, privileges, immunities, powers, and franchises of and 
concerning the said The Little Rock and Fort Smith Railroad Com- 
pany, together with the lands heretofore granted to said company 
under and by virtue of the aforesaid acts of Congress and of the 
General Assembly of the State of Arkansas, and the right to acquire 
additional lands under the aforesaid acts ; 

And whereas the said The Little Rock and Fort Smith Railway, 
in order to provide means for the completion and equipment of its 
said railroad, and for other purposes, has resolved to issue and ne- 
gotiate a series of bonds amounting in the aggregate to three mil- 

lion dollars, pavable in lawful money of the United States, at 
282. —stthe end of thirty vears from the date thereof, with interest 

coupons, pavable also in lawful money, semi-annually, at the 
rate of seven per centum per annum, free from United States tax, 
which said bonds are to be all equally secured by these presents, 
and are to be issued In denominations of $1,000 each, numbered 
consecutively from 1 te 2.000, imelusive, and also in denomimations 
of S500 each, Mambered comsceatively from 2.007 to 4.000) prchasive, 
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under the laws of the State of Arkansas, acknowledges itself to owe 
to the bearer hereof one thousand dollars, lawful money of the 
United States of America, which sum the said company promises to 
pay to the bearer hereof on the first day of January, in the vear 
nineteen hundred and five, at the office of the company in Boston, 
Massachusetts, with interest thereon at the rate of seven per centum 
per annum, payable semi-annually, in lawful money of the United 
States, free from any United States Government tax, at said office, 
as specified in the coupons hereto annexed, on the first day of July 
and January in each year upon presentation and surrender of the 
coupons hereto annexed, as they severally become payable, and in 
case of any non-payment of any instalment of interest which shall 
have become pavable and shall have been demanded, and thescon- 
tinuance of such default for the period of six months after any such 
demand, the principal of this bond shall become due in the manner 
and with the effect provided in the deed of trust or mortgage here- 
inafter mentioned. This bond is one of a series of bonds amount- 
ing in the aggregate to three millions of dollars, the payment of 
ach and all of which is equally secured by a first mortgage or deed 

of trust, bearing date the nineteenth day of December, eigh- 
285 teen hundred and seventy-four, executed and delivered by 

the said railroad company to Charles W. Huntington and 
George Ripley, both of Boston, Massachusetts, conveying all the 
right, title, and interest which the said railway now has, or shall 
hereafter acquired, in and to all the lands of the United States ae- 
quired by said company under an act of Congress, approved July 
25, 1866, and the several acts amendatory thereof, and by an act of 
the General Assembly of the State of Arkansas, approved April 12, 
1869, and by deed or grant, amounting in the aggregate to one mil- 
lion acres, more or less, and also conveying the railroad of the said 
company and its equipments, appurtenances, franchises, and prop- 
erty in said deed of trust or mortgage mentioned or described. 

This bond is secured and redeemable by a sinking fund in the 
manner provided and declared in said deed of trust, and shall be re- 
ceived at its par value in payment for any of the lands which may 
be sold or conveyed under the provisions of said mortgage or deed 
of trust. 

This bond shall not become obligatory until it shall have been 
authenticated by a certificate indorsed hereon, and signed by the 
trustees named above, or their successors as such trustees. 

In witness whereof, the said The Little Rock and Fort Smith Rail 
way has caused its corporate seal to be hereto aftixed, and the same 
to be attested by the signatures of its president and treasurer, and 
has also caused the coupons hereto annexed, to be signed by its 
treasurer, this first day of January, in the vear eighteen hundred 
and seventy-four. 

— ——,, President. 


ryy 
<> ca, Treasurer. 
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Trustees’ Certificate. 


We certify that this bond is one of the series of bonds described in 
and secured by the first mortgage deed within mentioned. 


’ 


Trustees. 


Now, therefore, this indenture witnesseth: That for and in con- 
sideration of the premises, and of the sum of one dollar, to it 

284. duly paid by the party of the second part, and in order to se- 
cure the payment of the principal and interest of the said 

bonds according to the tenor thereof, and of the coupons thereto an- 
nexed, the said party ofthe first part hereto has granted, bargained, 
and sold, and by these presents does grant, bargain, sell, convey, and 
transfer, unto the said parties of the second part, as joint tenants, and 
not as tenants In common, and the survivor of them, and his and their 
successors and assigns, all the right, title, interest, claim, or demand 
whatever which the party of the first part now has, or which it shall 
or may at any time hereafter acquire or become entitled to, of, in, 
or to all those lands or sections of lands so as aforesaid granted in 
and by said acts of the Congress of the United States of America, 
and in and by said act of the General Assembly of the State of Ar- 
kansas, and each and every of them, for the purpose of aiding in the 
construction of the railroad of the party ofthe first part, as aforesaid, 
being ten sections, or six thousand four hundred acres for each mile, 
amounting in the aggregate to nine hundred and seventy-nine thou- 
sand two hundred acres of land, be the same more or less, and situ- 
ated in said State of Arkansas, adjoining and adjacent to the line of 
railroad of the said party of the first part, as hereinbefore described, 
and in said acts of Congress provided, full lists of which said lands 
will be appended to this instrument, as said lands are surveyed, se- 
lected, and certified, which said lists are to be signed by the president 
of said company, and are to be taken and considered as part and 
parcel of this deed, without reference to the dates of said lists ; also 
all the right, title, interest, claim, or demand whatsoever which the 
said party of the first part now has, or which it shall or may at 
any time hereafter acquire or become entitled to, of, in, or to any 
and all such other lands as heretofore have been or hereafter may 
be granted or conveyed to said company in payment for subscerip- 
tions to its capital stock or otherwise ; also all and singular the rail- 
road of the party of the first part, or which the said party of the first 
art is by law authorized to construct, being the line of railroad 
cousin known as the Little Rock and Fort Smith railroad, as the 
same is and hereafter shall be constructed from the city of Little 
Rock, in the county of Pulaski and State of Arkansas, to the city of 
Fort Smith, in the county of Sebastian and State afore- 

285 said, near the western boundary-line of said Siate of Ar- 
kansas, including all the railways, ways, rights of way, all 
tracks, bridges, viaducts, culverts, fences, depots, station houses, en- 
gine houses, car houses, freight houses, wood houses, water stations, 
20—1018 
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machine shops, and all other buildings and structures, with the 
lands appurtenant to the same, and all locomotives, tenders, cars, 
and other rolling-stock or equipment, and all machinery, tools, im- 
plements, fuel, materials, and all other personal property of every 
nature, kind, and description whatsoever, now held or acquired « 
hereatter to be held or acquired by the said company, its successors 
or assigns, for use in connection with the railroad of the party of 
the first part, or with any part thereof, or with the business of the 
same: and alse all franchises connected with or relating to the said 
railroad, or to tiie construction, maintenance, or use of the said rail- 
road, and all the franchises, rights, and things, of whatsoever name 
or nature, now held or hereafter to be acquired by the said party of 
the first part, or its successor, together with all and singular the en- 
dowments, Income, and vdvantages, tenements, hereditaments, and 
uppurtenaneces to the above-mentioned lands, railroad, or property 
belonging or in any Wise appertaining, and the reversion and rever- 
sions, remainder and remainders, tolls, Incomes, rents, Issues, and 
protits thereof; and also all the estate, right, title, interest, property, 
POSSESSION, claim, and demand Whatsoever, ils well ino law as in 
eu Uity, present or prospockh eof the said party of the first part, of, 
in, and to the same, and everv part and parcel thereof, with the ap- 
purtenanees, subject, nevertheless, to the provisions of the acts of 
Congress of the United States as aforesaid. 

To have and to hold the above-described premises, property, lands, 
nud appurtenances unto the said parties of the second part, as jot 
tenants and not as tenants in common, and to the survivor of them, 
and his and their sueceessors and assigns, to the only proper use, 
benetit, and behoot of the said parties of the seeond part, and the 
survivor of them, and tits and their successors and assigns, in trust, 
nevertheless, for the uses and purposes herein expressed, to wit: 

Article first. Until default shall be made by the said party of 

the first part, its successors or assigns, In the payment of the 
2860 principal or Interest, or some part thereof, of the said bonds, 

or of some one of them, or until default shall be made in the 
performance or observance of anv other covenant of the party of 
the first part herein contained, the said party of the first part, its 
successors and assigns, shall be suffered and permitted to possess, 
manage, operidte, use, and enjoy the aforesaid lands and property, 
and the said railway, withits equipments and appurtenances, and 
to take and use the rents, incomes, profits, issues, and tolls thereof, 
in the same manner and with the same effect as if this mortgage 
had hot been made, and except ils he Te in: ifter provide dd. 

Article second. All monevs arising from the sales of the said 
lands, after deducting the exXpcnses of executing this trust, are 
hereby pledged to the payment of the said bonds, and of the inter- 
est coupons or Warrants thereto attached: and all) such moneys 
shall be applied by the trustees from time to time, as thev shall re- 
ceive the same, first, to the payment of the coupons or interest 
warrants attached to said bonds, as fast as the same shall become 
due and payable, to the extent that the net earnings from the busi- 
ness of the road shall be insufticient for that purpose; secondly, 
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in purchasing and cancelling such outstanding bonds as can be ob- 
tained at their market value, not exceeding, however, a premium of 
ten per cent.; and, thirdly, to the payment of such of the bonds 
themselves as shall not have been purchased in accordance with the 
foregoing provisions, When the same shall become due and payable. 
But it is understood and agreed that the trustees shall not be required 
at any time to retain from the proceeds of the sales of lands a larger 
sum of money than will be necessary to pay one coupon or interest 
Warrant then next maturing, and that any excess over said sum at 
any time in their hands shall be invested in outstanding bonds as 
aforesaid. And it is also understood and agreed that all the cur- 
rent net earnings and income of said railroad of the said party of 
the first part, after deducting current expenses, shall be appro- 
priated and used, from time to time, in the payment of the interest on 
the bonds secured by this instrument, without any claim for reim-_ 
bursement therefor from the proceeds of the sales of lands. 
Article third. The said lands thus granted, as aforesaid, 
287) —so and all other lands which have been or may be hereafter 
granted to the party of the first part, excepting that portion 
of any such lands occupied or used, or that may now or hereafter 
. bre occupied or used, for the roadway, depots, and other PUP poses in- 
cident and convenient to the proper working of said road, shall be 
carefully valued and appraised by the party of the first part, its 
officers or agents, in divisions and parcels, as may seem te them most 
> expedient or convenient for effecting a sale thereof, which allot- 
ments and valuations shall be made in writing, from time to time, 
as may be found convenient or practicable, and shall be subject to 
the approval of the trustees; and upon such approval, a duplicate 
thereot shall be deposited with the trustees, also with the treasurer 
of the party of the first part, which said allotments and valuations 
may be varied and changed from time to time by the party of the 
> ie first part as the value of the lands may be enhanced or depreciated, 
: subject to the approval and deposit as aforesaid. 
Article fourth. The party of the first part shall at all times be at 
liberty to contract for the sale of any parcel or parcels of said lands, 
at such approved prices and upon such terms as to payment as shall 
be fair and reasonable, and such sale or sales may be for cash or 
on credit, or partly for cash and partly on credit; any of the bonds 
d aforesaid, with the accrued interest or matured coupons, shall be 
received at the par value thereof as cash, and the balance of such 
price may be secured by a mortgage on the parcel or parcels of lands P 
so sold, or the deed of such land may be withheld until full pay- 
ment. If such sale or sales shall be made for cash, then, upon the 
payment of such cash, or surrender of such bonds to the trustees, 
the said trustees shall, by proper deeds or instruments executed by 
them or by the duly authorized agent or attorney of the said trus- 
tees, grant and convey such parcel or parcels of land to the pur- 
chaser or purchasers thereof, to hold in fee simple by full and suffi- 
cient deeds. If such sale or sales shall be made upon credit, in 
whole or in part, then the said trustees may, in their discretion, by 
proper deeds or instruments, executed by them or by the duly au- 
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thorized agent or attorney of the said trustees, grant and convey 
such parcel or parcels of land to the purchaser or purchasers there- 

of, to hold in fee simple, and shall receive from each pur- 
288 chaser or purchasers the cash paid, if any, and his or their 

note or notes, bond or bonds, for the part of such price then 
unpaid, together with and secured by his or their mortgage or mort- 
gages upon such parcel or parcels of land, and shall hold the same, 
and all moneys received therefrom, upon the trusts herein men- 
tioned, or they may withhold the deed of such Jand until full pay- 
ment. And in either case, and in case of any sale or sales of land 
made by said trustees, under the provisions hereof, the said deeds of 
the said trustees, or of the duly authorized agent or attorney of the 
said trustees, shall be valid and effectual for the purpose of and 
shall invest the purchaser or purchasers named therein with a full, 
perfect, and complete title to the premises therein described, free 
and elear of all incumbrances on account of, or connected with, the 
issue of the bonds secured by this instrument, and shall include as 
well the title of the party of the first part hereto as of the trustees 
aforesaid ; and provided, also, that the said trustees may, in their 
discretion, and with the approval of said corporation, lease or other- 
wise grant from time to time the right to such party or parties, 
whether individual or corporate, as they may approve, of cutting 
timber, or of using any water power or mining coal or mineral ores 
of any kind, or of excavating slate, or of using any of the land or 
other property hereby granted, such lease or grant to be on such 
terms and for such time as said trustees and said corporation may 
approve ; the proceeds, nevertheless, to be applied to the purposes of 
the trust In the manner herein specified. 

Article fifth. The trustees shall have full power, from time to 
time, to employ such clerks and assistants as they shall find neces- 
sary to enable them to discharge properly the duties devolving upon 
them under the provisions of this instrument, in respect to the sale 
or conveyance of the land granted as aforesaid, or which may here- 
after be acquired by the said party of the first part, and conveyed or 
intended to be conveyed hereby, and they shall have power to ap- 
point one or more agents or attorneys toact generally in their behalf 
In respect thereto, and to make convevanees of the said lands, and 
from time to tlie to remove such avent or ageits, attorney or uat- 

Lorneys, and substitute or appome others in the place or places 
289 of the agents or attorneys so removed, and all convevances 

made and exeeuted by any of such agents or attorneys, and 
all other acts performed by either within the scope ot the power 
delegated to or conferred upon him by said trustees, and within the 
Scope oft the power herein eranted toor conterred Upon satd trustees, 
shall be legal and valid to every intent and purpose, as if executed, 
done, or performed by sald trustees, 

Article sixth. In case default shall be made in the pavnient of 
any interest on anv of the said bonds secured by this instrument, 
according to the tenor thereof, or of the coupons thereto attached, 
or in the payment of any part of the principal of said bonds, or any 
of thein, when the same shall become payable; or, in ease default 
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shall be made in the performance or observance of any other cove- 
nant of the party of the first part herein contained ; and if any such 
default shall continue for the period of six months, then, and in 
either of such cases, it shall be lawful for the said trustees, or the 
survivor of them, or their successors, personally, or by his or their 
attorney or attorneys, agent or agents, the said default or failure still 
continuing, and upon the application of the holder or holders of at 
least tive hundred thousand dollars, par value, of said bonds, to enter 
into and upon, and take possession of, all and singular the railroads, 
lands, personal property, and premises hereby conveyed, or intended 
so to be, and each and every part thereof, without any let or hindrance 
of or from the said party of the first part, and to have, hold, possess, 
use, and employ the same, operating by his or their superintendents, 
managers, receivers, or servants, or other attorneys or agents, the said 
railroad, and conducting the business thereof, and making from time 
to time all repairs and replacements and such useful alterations, 
additions, and improvements thereto as may seem to them or him 
to be judicious, and to collect and receive all tolls, freight, incomes, 
rents, issues, and profits of the said railroad, lands, personal prop- 
erty, and premises, and of every part and parcel thereof; and, after 
deducting the expenses of operating the said railroad and conduet- 
ing the business thereof, and all the expenses incurred in the hold- 
ing and management of said lands, and of all the said repairs, 
replacements, alterations, additions, and improvements, and all pay- 
ments which may be made for taxes and assessments, upon the said 

premises, or any part or parcel thereof, as well as just com- 
200 pensation for their or his own services, and for the services of 

such attorneys and counsel as may have been by them or him 
employed, to apply the moneys arising as aforesaid to the payment 
of interest on the said bonds, in the order in which such interest 
shall have become or shall become payable, ratably to the persons - 
holding the coupons evidencing the right to such interest ; and, after 
paving all interest which shall have become due and payable, to 
upply the said moneys to the payment of the principal of such of 
the said bonds as may then be payable and unpaid, ratably and 
without discrimination or preference ; and if, after satisfaction thereof, 
a surplus shall remain, to pay over such surplus to the said railroad 
company, its successors or assigns, or as any court of competent 


jurisdiction shall order. 


Article seventh. In case default shall be made as aforesaid, and 
shall continue for the period of six months, it shall likewise be law- 
ful for the said trustees, or the survivor of them, or their successors, 
after entry as aforesaid, or other entry, or without entry, personally, 
or by their or his attorney or attorneys, agent or agents, and upon 
the application of the holder or holders of at least five anton 
thousand dollars, par value, of said bonds, to sell and dispose of all 
and singular the railroads, lands, property, and premises hereby 
conveyed or intended so to be, or only so much and such parts 
thereof as they or he shall deem necessary or proper, with a due re- 
gard to the interests of all parties, by public auction in the city of 
Little Rock, in the county of Pulaski and State of Arkansas, or at 
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such other place or places within the State of Arkansas as the said 
trustees, or their successors, or the survivors or surviver of them, 
shall designate, and at such times as they or he may appoint, hav- 
ing first given notice of the place or places and the times of such 
sale, by advertisement, published not less than three umes a week, 
for six weeks, in one or more newspapers pablished in the city of 
New York, also in Boston, Massachusetts, and also in one or more 
newspapers published in the State of Arkansas, and wherever else 
required by law, and to adjourn the said sale, from time to time, in 
their or his discretion; and, if so adjourning, to make the same, with- 
out further notice, at the time and place to which the same may be so 
finally adjourned, and to make and deliver to the purchaser or pur- 

chasers of the said premises good and sufficient Foe ne ou in 
291 the law for the same in fee simple; which sale, made as afore- 

said, shall be a perpetual bar, both in law and equity, against 
the said part of the tirst PRP, its SUCCeSSOrS and ASSIVNS, and all 
other persons clanning or to ela the suid railroad lands, property, 
anid premises, or any part ar peree! thereof, by, from, through, or 
under the said party of the first part, its steoossers or assigns; and 
after deducting from the proceeds of such sile gust: allowanees for 
all expenses thereat, including attorneys’ and counsel fees, and all 
other expenses, advances, or Labiltves which may have been made 
or tneurred by the sated trustees In respect to the said railroad, lands 
and preniises, or any partoer parcel thereof, or in operating or mah 
taining the said railroad er any part thereof, or ino managing the 
business thereof and of said lands and premises while in the pos- 
session of said parties of the second prune and their successors, and 
In arranging for and completing the sale aforesaid, and all the pay- 
ments Which mav have been made by them for taxes or assessments 
on the said premises or any part thereof, as well as compensation 
for their or his own services, to apply the said) proceeds to the pay- 
ment of the principal of such of the said bonds as may be at that 
time unpaid, whether or not the sameshall have previously become 
pavable, and of the imtorest which shall at that time have accrued 
on the said principal, and be unpaid, without discrimination or 
preference, but ratably to the aggregate amount of such unpaid 
principal, and accrued and unpaid interest; and if, after payment 
of the same in full, a surplus shall remain, to pay over such surplus 
to the said company, or render the same as any court of competent 
jurisdiction shall order, it being expressly agreed and understood 
that in no ease shall any advantage be taken of any valuation, ap- 
praisement, stay, or extension laws by the said party of the first 
part, nor of any injunction or stay of any proceedings, or any process 
to be apphed for or obtained by it to prevent such entry and sale as 
aforesaid, 

And it is hereby declared and agreed that.the receipt of the said 
trustees, or of such of them as shall make such sale, shall be a suth- 
cient discharge to the purchaser or purchasers of the premises which 
shall be sold as aforesaid for his or their purchase-money, and that 
such purchaser or purchasers, his or their heirs, executors, or ad- 
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ministrators shall not, after payment thereof, and having 
292 such receipt, be liable to see to the application of such pur- 
chase-money upon or for the trusts or a of these pres- 


ents, or be in any manner whatever answerab 
plication, or non-application of such purchase-money, or of any part 
thereof, or be obliged to inquire into the necessity, expediency, or 
authority of or for any such sale. It is also agreed that said trus- 
tees may, at their discretion and in behalf of all the holders of the 
bonds secured by this instrument, bid at any sale made under the 
order of any court, and that any such bondholders may bid at any 
sale under this mortgage, or under any order of court. 

Article eighth. In case default shall be made in payment of any 
half vear’s interest on any’of the said bonds at the time and in the 
manner provided in the coupon issued therewith, the said coupon 
having been presented, and the payment of the interest specified 


having been demanded, and such default shall continue for the pe- 


ried of six months after the said coupon shall have been due and 
been demanded as aforesuid, then and thereupon, and on the appli- 
cation of the helder or holders of at least five hundred thousand 
dollars par value of suid bonds, the principal of all the bonds se 
cured hereby shall, at the election of the trustees, become and be 
immediately due and payable, anvthing contained in the said bonds 
or herein to the contrary notwithstanding. 

Article ninth. All the trust moneys which sball come to the 
hands of the trustees by virtue of these presents,and until the same 
shall be applied or used in -accordance with the provisions herein 
contained, shall be invested in United States securities, or loaned 
from time to time in such manner as is by the law of Massachusetts 
permitted to savings banks. All Interest derived from such invest- 
ments or loans shall be applied by said trustees to the payment of 
the aforesaid bonds secured hereby or coupons. 

Article tenth. The said trustees shall also, in their diseretion, have 
full power to convey or release, upon the written request of the 
party of the first part, the whole or any part of any lands acquired 
or held for the purposes of stations, depots, shops, or other buildings, 
and shall also have power to convey or release as aforesaid, on 
like request, any lands or property which in the Judgment of the 

trustees shall not be necessary for use in connection with the 
293 said railroad, or which may bave been held for a supply of 

fuel, gravel, or other material; and also to convey or release 
as aforesaid, on like request, any lands not occupied by the track, 
which may become disused by reason of a change of the location of 
any station house, depot, shop, or other adjacent building connected 
with the said railroad, or any part thereof; and such lands not oc- 
cupied by the track and adjacent to such station house, depot, shop, 
or other building as the said company may deem expedient to dis- 
use or abandon by reason of such change, and to consent to any 
such change, and to such other changes in the location of the track 
or depot or other buildings as, in their judgment, shall have become 
ps, et and to make and deliver the instruments necessary or 
proper to carry the same into effect, but any lands which may be 
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acquired for permanent use in substitution for any so released shall 
be conveved to the trustees upon the trusts of these presents; and 
the trustees shall also have full power to allow the said company, 
from time to time, to dispose of, according to its discretion, such 
vortions of the equipment, machinery, and implements at any time 
held or acquired for the use of the said railroad as may have be- 
come unfit tor such use, replacing the same by new,and which shall 
be conveyed by the said company to the trustees, and made subject 
to the lien and operation of these presents. All moneys received 
from any such sales of land and equipment, and not invested by said 
party of the first part in other lands and equipments, shall be paid 
over to said trustees, to be by them applied in the same manner as 
proceeds arising from the sales of lands. 

Article eleventh. It is mutually agreed by and between the par- 
ties hereto that the word “ trustees,” as used in these presents, shall 
be construed to mean the trustees or trustee for the time being, 
whether original or substituted, and whenever a vacancy shall exist 
to mean the surviving or continuing trustees or trustee, and such 
trustees or trustee shall, during such vacancy, be competent to ex- 
ercise all the powers by these presents granted to or conferred upon 
the parties of the second part ; and it is further mutually agreed by 
and between the parties hereto, and it is hereby declared to be a con- 
dition upon which the parties of the second part have assented to 

these presents, that the said trustees shallnot be in any man- 
294 = ner responsible for any default or misconduct of any agents, 

depositary, or persons employed by them in good faith, nor 
except for their own wilful default or misconduct, nor shall any 
trustee be liable for the default of any co-trustee; that in all cases 
said trustees shall be authorized to pay such reasonable compensa- 
tion as they shall deem proper to all the attorneys, servants, and 
agents they may reasonably employ in the management of their 
trust; that the said trustees shall be entitled to just compensation 
for all the services which they or either of them may hereafter render 
in their trust, to be paid by the said company, or out of the income 
of the property, and for that purpose may at any time apply to the 
courts, without notice to any person, except the said party of: the 
first part, its successors or assigns; that said trustees, or any suc- 
cessor, May resign or discharge themselves or himself of the trust 
created by these presents by notice in writing to the said company 
and to the existing trustee, if there be such, at least three months 
before such-resignation shall take effect, or such shorter time as they 
may accept as adequate notice, and upon the due execution of the 
conveyances hereinafter required. | 

That in case at any time hereafter the said trustees, or any trustees 
or trustee hereafter appointed, shall die or resign or become incapa- 
ble or unfit to act in the said trust, a suecessor or successors to such 
trustee or trustees shall be appointed by the surviving or continu- 
ing trustee, if any such there be, with the consent of the said rail- 
road company; and the trustee or trustees so appointed, with the 
trustee surviving or continuing, if any, shall thereupon become in- 
vested with all and singular the powers, authorities, and estates 
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‘ granted to or conferred upon the party of the second part by these 
a and all the rights and interests requisite to enable them or 
lm to execute the purpose of this trust, without any further assur- 
ance or conveyance, so far as such effect may be lawful; but the sur- 
Viving or continuing trustee shall immediately execute all such con- 
veyances and other instruments as may be fit or expedient for the 
purpose of assuring the legal estate in the premises jointly with himself 
to the trustee so appointed; and upon death, resignation, or removal 
by any court of competent jurisdiction of any trustee, or an appoint- 

ment in their or his place in pursuance of these presents, all 
295 their or his powers and authorities by virtue seem shall 

cease; and all the estate, right, title, and interest in the said 
premises of any trustee so dying or resigning or being removed 
shall, if there be a co-trustee surviving or continuing in office, wholly 
cease and determine; but the said trustee so resigning or being 
removal shall, on the written request of the new trustee who may 
be appointed, immediately execute a deed or deeds of conveyance, 
to vest in such new trustee jointly with the continuing trustee, and 
upon the trusts herein expressed, all the lands, property, estates, 
rights, and franchises which may be at that time held upon the said 
trusts; provided, nevertheless, and it is hereby declared and agreed, 
that in case it shall at any time hereafter prove impracticable, after 
reasonable exertions, to appoint, in the manner bereinbefore pro- 
vided, a successor in any vacaney which may have hensienl in 


said trust, application in behalf of all the holders of the bonds 


secured hereby may be made by the surviving or continuing trustee, 
or, if the trust be wholly vacant, by holders of the bonds secured 
hereby to the aggregate amount of five hundred thousand dollars, 
to any court of competent jurisdiction in the State of Arkansas, for 
the appointment of a new trustee or new trustees. 

And the said party of the first part, for itself, its successors, and 
assigns, in ablation of the premises, and of one dollar to it duly 
paid by the said parties of the second part, the receipt whereof 1s 
hereby acknowledged, hereby covenants and agrees to and with the 
said parties of the second part, and the survivor of them, their and 
his suecessors and assigns, that the said party of the first part, its 
successors and assigns, shall and will, from time to time, and at all 
times hereafter, and as often as thereunto requested by the trustees 
under this indenture, execute, deliver, and acknowledge all such 
further deeds, conveyances, and assurances in the law for the better 
assuring unto the said parties of the second part, and the survivor 
of them, their and his successors in said trust, upon the trusts herein 
expressed, the lands, premises, property, railway equipments, and 
appurtenances hereinbefore mentioned, and to which the said rail- 
road company is or may hereafter for any reason become entitled, 

or Which the said Company, its successors or assigns, may in 
26 any manner acquire, as by the said trustees, or their counsel 

learned in the law, shall be reasonably advised, devised, or 
required, 

Article Twelfth. If the said party of the first part shall well 
and truly pay the sum of monev herein required to be paid by it, 
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und all interest thereon, at the times and in the manner herein 
specified, and shall well and truly keep and perform all the cove- 
nants and agreements herein required to be kept and performed by 
the said party, according to the true intent and meaning of these 


presents, then and in that case the estate, right, title, and interest of 


the said parties of the second part, as trustees aforesaid, shall cease, 


determine, and become void ; otherwise the same.shall be, continue, 


and remain in full foree and virtue. ; 

In witness whereot, the said The Little Rock and Fort Smith Rail- 
way has caused its corporate seal to be hereto affixed, and the same 
to be atiested by the signatures of its president and treasurer, and 
the said parties of the second part have Lesnmiii set their hands and 
seals in token of their acceptance of the trust hereby created, the 
day and vear first above written, 

JOSEPH LH. CONVERSE, 

President of the Little Rock and Fort Smith Railway. 
HORACE B. WILBUR, 

Treasurer of the Little Rock and Fort Smith Railway. 


Signed, sealed, and delivered in the presence of— 
ANDREW MILLAR. 
JAS. B. BELL. 


CHARLES W. HUNTINGTON, Trustee. [Seat. 
GEORGE RIPLEY, Trustee. SEAL. 


ANDREW MILLAR, 
JAS. B. BELL, 


To all of the signatures. 


297 © Unrrep States or America, Eastern District of Arkansas: 


Be it remembered, that at a circuit of the United States of America, 
in and for the eastern district.of Arkansas, begun and holden on 
Monday, the ninth day of April, anno Domini one thousand eight 
hundred and eighty-three, at the United States court-room, in the 
city of Little Rock, Arkansas, the Honorable Henry C. Caldwell, 
district Judge, presiding and holding said court, the following pro- 
ceedings were had, to wit,on May 22, 1883: 


Wa. H. Tompkins 
0. 
LirtLE Rock anp Fort Situ Raitwy e als. 


Come the defendants, by C. W. Huntington, Esq., their solicitor, 
and file herein agreed statement and agreement as to exhibits and 
documentary evidence. 

Which agreed statement and agreement as to exhibits and docu- 
mentary evidence are in the words and figures.as follows, to wit: 
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298  Cireuit Court of the United States, Eastern District of Ar- 
kansas. In equity. 


W. H. Tompxktins ef al. 
. . 
LittLE Rock AND Fort Situ Raitway ef als. 


It is agreed by and between the parties to the above-entitled suit 
that, for all of the purposes of this suit, the facts set forth in the 
“agreed statement ” herein submitted are true, and that said agreed 
statement may be used and referred to upon the final hearing of said 
cause as fully and effectually as ifthe facts therein set forth had been 
offered and proved in evidence, waving all other objections thereto 
save those of materiality and relevancy, and reserving to each party 
hereto the right to take, prior to the final hearing, such additional 
evidence as may be competent, material, or relevant to the issues 
made by the pleadings in said suit. _ Judicial notice may be taken of 
all acts and statutes, national and State, relating to or bearing upon 
any of the questions involved in this suit. The words “ tirst mort- 
gage,” as used in this “agreed statement,” are not taken as an admis- 
sion on the part of the plaintiff that said mortgage is in fact a first 
mortgage as against the alleged lien asserted by him. 


Agreed Statement. 


1. The Little Rock and Fort Smith Railroad Company was incor- 
porated and organized under an act of the General Assembly of the 
State of Arkansas, approved Jan. 22, 1855, entitled “An act to 
incorporate the Little Rock and Forth Smith Railroad Company,” 
and the several acts supplementary thereto, “ forthe purpose of con- 
structing, working, and maintaining a railroad from Little Rock, by 

way of Van Buren, to Fort Smith, in this State.” 
209 2. The Congress of the United States and the General As- 

sembly of said State of Arkansas, prior to 1867, granted to said 
company in aid of the construction of its said road ten sections of 
land for each mile of its said railroad, with the proviso that if one 
section of twenty miles of said road should not be fully constructed 
and completed as a first-class railroad within three years from May 
13, 1867, and at least one section of twenty miles of said road in 
each year thereafter, and the whole of said road within ten years 
from July 28, 1866, then and in eitner of said cases all the lands 
granted as aforesaid,and which at the time should be unpatented to 
or for the benefit of said company, should revert to the United States, 
and with the further proviso that “ whenever proof shall be fur- 
nished, satisfactory to the Secretary of the Interior, that any section 
of ten consecutive miles of said road is completed in a good, sub- 
stantial and workmanlike manner as a first-class railroad, the said 
Secretary of the Interior shall issue patents for all the lands granted 
as aforesaid, not exceeding ten sections per mile, situate opposite to 
and within the limits of twenty miles of the section of said road 
thus completed,” and so on, with each additional and connecting 
section of ten miles of completed road, until the whole road should 
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be completed within the time and in the manner hereinbefore 
set forth. 

3. Prior to the latter part of the year 1869 no work of construc- 
tion upon said road had been begun, and no purchases for iron rails 
or other materials had been made. On the eighteenth day of De- 
cember, 1868, said company entered into a contract with D. W.C. 
Wheeler for the construction and equipment of its entire line of 
road from Little Rock to Fort Smith, but said Wheeler never per- 
formed any work or furnished any materials under said contract. 
On the ninth day of June, 1869, the said Wheeler entered into an 
agreement with Warren Fisher, .r., oi Boston, Massachusetts, in and 
by which, among other things, the said Wheeler assigned his said 
contract with said company to said Fisher, Jr.. and agreed to pro- 
cure trom said COMPANY certain modifications thereof, which moditi- 
cations the board of directors of said company, at a meeting held 
August 17, 1869, assented to, and ratified and confirmed the afore- 
sald assignment of said contract to said Fisher, Jr.. and agreed to 

pay and to deliver to said Fisher, Jr, the bonds, stock, and 
300° assets specified in said contract and the aforesaid modifica- 

tions thereof, as the same should become due and payable 
under said original and modified contract, all as set forth in Exhibit 
J annexed to defendants’ answers to the amendment to said origi- 
nal bill of complaint. 

The said Fisher, Jr. was induced by Josiah Caldwell, then of 
Boston aforesaid, to enter Into said agreement of June o, 1869, with 


the said D. W.C. Wheeler, and to take the aforesaid assignment of 


said contract with the modifications thereot, and on the eighth dav 
of Sept mber the said Caldwell executed to the said Fisher, Jr. a 
Written guaranty to protect and save the said Fisher, Jr. harmless 
from all loss under said contract, as modified and approved as atore- 
sald by the directors of said company. Thereafter the said Fisher. 
Jr, surrendered and gave up te the said Caldwell the entire control 
and management of ali matters relating to the construction, comple- 
tion, and equipment of said-road, and of the contracts for work to 
be done and materials to be furnished under said contract with said 
company, and in fact made, in se far as he could, the said Caldwell, 
instead of himself, virtually the real contractor for the construction 
and equipment of said road under said contract with said company. 
The said Caldwell solely and without consultation with said Fisher, 
Jr., made all the purchases for iron rails, materials, and equipments 
to be furnished under said contract, and made all the negotiations 
with certain subcontractors for a contract to prepare the road-bed of 
suid road throughout its entire length for the iron rails, although 
said Fisher, Jr., personally signed sald last-named contract. 

The work of construction upon said road was begun at Argenta, 
on the Arkansas river, opposite the city of Little Rock, about Jan. 1, 
1870, under an engineer selected by the said Caldwell and under the 
aforesaid contract with said subcontractors. Said engineer made 
many changes in the line and location of said road as originally 
located, not varying, however, five miles laterally on either side of 
said original located line. ‘The first section of twenty miles of said 
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road was completed within the time required by the aforesaid acts 
granting lands in aid of said road, and was duly accepted by the 
Secretary of the Interior. Thirty additional miles of said road, or 

fifty miles in the aggregate, were completed on or before Nov. 
301 1, 1870, and the grading was also nearly completed on fifty 

additional miles of said road to Clarksville on or before Feb. 
1,1871. Some grading had also been done before said last-named 
date upon the line of said road beyond Clarksville, not continuous, 
but in different places. 

The directors of said company from time to time issued and de- 
livered to said Fisher, Jr.,in the aggregate, under said contract 
with said comanpy,the following amounts of bonds, to wit, $3,285,000 
first mortgage bonds, $4,386,000 land grant bonds and $900,000 bonds 
of said State of Arkansas, issued in aid of said company under said 
alleged act of July 21,1868. also the following amounts of common 
and preferred stocks of said company, to wit, 74,000 shares of the par 
value of $25 each, or $1,850,000 common stock, and 74,000 shares of 
the par value of $25 each, or $1,850,000 preferred stock. 

The dates of the issue of said bonds and stock to said Fisher, Jr., 
are as follows: 


Fir 4 Moa, ‘gage Bonds. 


S70. 1S70. 
ae: Oe ns ta SL $43,000 
March 3....... _.. 1,000,000 IS71. 
Wiese es <j Se I I i 150.000 
Sie Ee mee: 6 ¢C? ....... 150,000 
ee. Mie S00 we 2 . 80.000 
« ST SaaS Sy * Se 345,000 
” iit_——muwews Meee eee 2. owe ee 
Land Grant Bonds. 
S70. 1S70. 
ee i ea $1,300,000 Dee. 29. 2... 2. 843.000 
Ree’) Qe es: 1.500.000 
he 6G ee 155,000 “ 30_..-....---..- 330,000 
ol icin eeccies 115.000 
“4 A 6.000 1S71. 
“ OR ia i ie ia 0000 Jem Oe ..W 100,000 
ae Sen aes S000 - * “Hie og 250,000 
RS cae rao a eer ae: 345,000 
“ Se aciiiciitiin:tindisscinien SUGGCO FURO “Diininenntane 21,000 
302 State Aid Bonds. 
1S70. 1S70. 
AGT . Qraceincnnaie $200,000 Sept. 12........... .. $300,000 
2) See S71. 
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Common Stock. Preferred Stock. 
July 28, 1870, 60,000 shares. 60,000 shares. 
Sept. 28, “ 6,000 “ 6,000 “ 
Dec. 5, “ 6000 * 6.000 
Feb. 3, 1871, 2,000 “ 2000 * 


The several dates when the aforesaid State aid bonds were received 
by said company are as follows, to wit: 


ISTO. 1S70. 
March 25-. 8 POOL000 Sept. DP . duvardiain dca $300,000 
May EE si 
eee: Oem — i EE 100,000 


In addition to the foregoing nine hundred thousand dollars in 
bonds issued by said State of Arkansas in aid of the construction of 
the railroad of the said company, said State also issued to said com- 
pany, on Feb. 21, 1875, one hundred thousand dollars additional of 
its suid State aid bonds, but none of said one hundred thousand dol- 
lars in said bonds were ever delivered to or received by the treasurer 
of said company, but all of the same were received by said Henry 
Page, treasurer of said State, and by him held as collateral security 
for moneys provided by him to meet the interest on said nine hun- 
dred thousand dollars of said State aid bonds theretofore issued to 
sald company. 

Said Fisher, Jr., gave to the treasurer of said company from time 
to time his receipts for each issue of all said bonds and. stock, but 
either directed said treasurer to turn over and deliver, or himself 
delivered, all the same to the said Caldwell, and all said bonds and 
stock so received by the said Caldwell were by him sold and nego- 
tinted. One million seven hundred thousand dollars in said first 
mortgage bonds were either sold or pledged as collateral security for 

loans by the said Caldwell before any of said State aid bonds 
303 were issued to satd company. Before any of the bonds of said 

State of Arkansas were issued to said company, and before 
said company had executed the aforesaid first mortgage deed to said 
Paine and Dana, said Caldwell and said Fisher, Jr., had been advised 
by Benjamin R. Curtis, now deceased, to whom the question as to 
precedence of lien was submitted for his opinion, that the len upon 
the road and properties described in said mortgage deed, and also 
that the lien upon the lands described in the mortgage deed given 
to secure the payment of said land grant bonds, both which mort- 
gage deeds said company had then agreed to execute, and to issue 
the bonds secured thereby to the said Fisher, Jr., would, when said 
mortgage deeds had been severally executed, create and constitute a 
first lien upon the road, properties, and lands respectively deseribed 
in said mortgage deeds, paramount and superior to any lien or charge 
under said alleged act of July 21, 1868. Said opinion was given 
upon the assumption that said alleged act had been legally enacted, 
and that the aforesaid State aid bonds to be issued thereunder would 
be the valid and legal obligations of said State. The said mortgage, 
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land grant and State aid bonds above referred to as having been 
from time to time issued and delivered to the contractor, in payment 
for work under the contract, were by the said Caldwell from time to 
time sold and delivered to divers and various persons in order to 
raise money with which to proceed with the work of construction 
under said contract. Said mortgage bonds were publicly and freely 
bought and sold as first mortgage bonds. 

The State of Arkansas also issued its State aid bonds, under said 
alleged act of July 21, 1868, to the following railroad companies, 
to wit: To the Memphis : and Little Rock Railroad Company, twelve 
hundred bonds ; to the Little Rock, Pine Bluff and New Orleans Rail- 
road Company, twelve hundred bonds; to the Mississippi, Ouachita 
and Red River Railroad Company, six liundred bonds ; tothe Arkan- 
sas Central Railroad Company, thirteen hundred and fifty bonds; all 
the bonds so as aforesaid issued being of the denomination of one 
thousand dollars each. The Memphis and Little Rock Railroad 
Company had, prior to its application for said State aid bonds, exe- 
satel and caused to be aeiel in the proper registry offices a mort- 
gage upon its road and properties then owned or thereafter to be ac- 

quired. 
J04 4. In the month of November, 1870, two of the directors of 

said company, residents of Arkansas, to wit, Anderson Gordon 
and James Lawson, severally resigned as. directors, and two stock- 
holders residing in the State of Massachusetts, one of whom was also 
immediately thereafter elected president of said company, were 
chosen to fill the vacancies caused by the resignation of said two 
directors and of the president of said company; and such newly 
elected president, keing present, immediately entered upon the dis- 
charge of his duties as such president. Said board of directors, in 
said month of November, accepted said fifty miles of road then com- 
pleted, as aforesaid, westerly from Little Rock, and thereafterwards, 
and until prevented by the attachment suits hereinafter referred to, 
operated the same by the superintendent and other officers appointed 
by said newly elected president. 

At the annual meeting of the stockholders of said company, held 
on the nineteenth day of December, 1870, for the election of direct- 
ors for the ensuing year, six stockholders of said company residing 
in the State of Massachusetts were elected directors, and also three 
stockholders residing in said State of Arkansas, and the same direct- 
or who had been chosen president of said company in November, 
1870, was continued in office as such president. The said Caldwell 
and Fisher, Jr., both became utterly and hopelessly insolvent in the 
early spring of ‘the year 1871, and all work of construction upon the 
road of said company was immediately abandoned by said contract- 
ors and thereafter by said subcontractors. 

On the twenty-fifth day of April, 1871, said subcontractors under 
said Warren Fisher, Jr., instituted an attachment suit against the 
said Fisher, Jr., in the circuit court for Pulaski county, in which 
said suit said company was summoned as garnishee, and on the 
twenty-sixth day of said April the sheriff of said Pulaski county at- 
tached 3,220 tons of iron rails, 5,500 fish plates, 1,020 kegs spikes, 
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300 kegs bolts, and also all the engines, cars, and rolling-stock be- 
longing to said company, and also the railroad of said company, and 
certain real estate situated in said county, and on the eighth day of 
May, 1871, said sheriff also further ‘attached 429 tons of iron rails 

discharged from steamer “Colossal.” All the iron rails, fish 
305 plates, bolts, and spikes, so as aforesaid attached, were claimed 

to have been bought and to be owned by certain holders of 
the securities of said company, who, after the failure of said Fisher, 
Jr., and of said Caldwell had claimed to have bought the same for 
the purpose of completing the road of said company beyond its 
fiftieth mile post in the direction of Clarksville. Said sheriff, by his 
deputiesand agents, continued in possession of said road, and operated 
the same so far as then completed, from said twenty-sixth day of 
April, 1871, until some time in the month of May, 1574. On the 
twenty-ninth day of August, 1571, said sheriff put one of said at- 
taching subcontractors in charge of said road as superintendent, 
-and continued him in charge thereof until the first day of January, 
1873, when one S. B. Beaumont was appointed by said sheriff a 
deputy sheriff, and also superintendent of said road. Shortly after 
the said attachments bad been made by said sheriffas aforesaid, said 
company and said alleged owners of said iron rails, fish plates, bolts, 
and spikes severally attempted to get possession of said road, rolling- 
stock, and properties by means of interpleas filed in said attachment 
suit, but said interpleas were disallowed. 

5. On or about the twenty-fourth day of August, 1871, two of the 
persons, to wit, Anderson Gordon and James Lawson, who. had re- 
signed their offices as directors in) Noveraber, 1870, as has herein- 
before been stated, combined with certain other persons who had 
been stockholders in said company prior to the ratification of said 
contract with said Fisher, Jr., to oust the board of directors which 
had been ¢lected at the annual meeting of the stockholders of said 
company, as will more fully appear by reference to Exhibit H, an- 
nexed to the defendants’ answers to the amendment to said bill of 
complaint. Inthe month of September, 1871, the attorney and coun- 
sel of the board of directors which was elected at said annual meeting 
held in December, 1870, to wit, C. W. Huntington, visited Little Rock, 
and there remained until after the fifteenth day of October, with the 
view of adjusting and settling, if possible, the claims of said subcon- 
tractors upon a-basis of settlement which two members of said firm 
of subcontractors, then in Boston, Massachusetts, had accepted, but 
which the member of said firm who was in charge of said road had 
declined to accept, and also for the purpose of reconciling and har- 

monizing, if possible, the differences and disputes which had 
306 arisen through the aforesaid attempt to oust said board of di- 

rectors elected at the annual meeting held in December, 1S70; 
but said attorney for said directors being unable, after long-con- 
tinued efforts, to effect any settlement with said attaching sub- 
contractors of said Fisher, Jr., or with said pretended board of 
directors, acting solely upon his own responsibility and without 
consultation with the board of directors or any member thereof elected 
at the annual meeting held in December, 1870, requested Henry 
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Page, the treasurer of said State of Arkansas, to file his petition in 
said Pulaski chancery court for the writ of sequestration provided 
for in said alleged act of July 21, 1868, and said act of April 10, 
1869. And said Page filed his said petition in said Pulaski chan- 
cery court, and thereupon and thereafter the proceedings were had 
in said court which are set forth in Exhibit C in the amendment to 
said bill of complaint, but no receiver appointed under said act 
ever took actual charge and possession of the road of said com- 
pany, or operated the same, until Dee. 23, 1873, when the said 8. B. 
Beaumont took possession of and operated said road until some 
time in the month of May, 1874, under the order made on the sup- 
plemental petition of the said Menry Page, set forth in Exhibit C. 
In May, 1874, said Beaumont was ousted from his possession of re- 
ceiver by the armed militia of Gov. Baxter, and he never again re- 
sumed possession. The income and revenues derived from the 
operation of the road then completed which were paid into the 
treasury of the State amounted to the sum of $5,024.28, and it is 
agreed that the entire net earnings for the year would not have 
been more than sufficient to pay the operating expenses and to keep 
sald road in suitable repair. 

6. The money with-which to meet and pay the interest coupons 
due and payable Oct. 1, 1870, upon the bonds of said State of Ar- 
kansas therefore issued in aid of said railroad company was pro- 
vided and furnished by the said Josiah Caldwell to the financial 
agents of said State. The money with which to meet and pay the 
interest coupons upon said State aid bonds which became in and 
pavable April 1, 1871, was provided and furnished by certain 
holders of the securities of said company under the circumstances 
narrated in the report of the committee appointed under the decree 

of confirmation rendered in said suit to foreclose the land 
307 mortgage of said company, acopy of which said report, being 

the report upon the claims of 8. H. Gookin and others, is 
contained in Exhibit E annexed to the amendment to said bill of 
complaint. Henry Page, the then treasurer of said State of Arkan- 
sas, procured and provided the moneys with which to meet and pay 
the interest coupons which became due and payable Oct. 1, 1871, 
under the circumstances narrated in the report of said committee 
upon the claims of said Page, a copy of which said report is an- 
nexed to the aforesaid amendment to said bill, marked “ Exhibit 
kK.” The money to pay the interest due on said coupons April 1, 
IS72, was furnished ™ said Page, the company giving him collat- 
eral security therefor, as appears from Exhibit D, under date of pro- 
ceedings had by said company on April 13, 1872. The money to 
pay the interest on said State aid bonds Oct. 1, 1872, was pro- 
cured by said Page for said company upon the note of the com- 
pany and collateral security, as shown by Exhibit D, under date 
of proceedings of said company of Sept. 5, 1872. In his official re- 
port to the Acting Governor of said State of Arkansas, cated Sept. 
30, 1872, the said Page made the following statement, to wit: 

“T would also report to your excellency a failure ou the part of 
the Litthe Rock and Fort Smith Railroad Company to pay the in- 
22—1018 
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terest due on State aid bonds issued to said road, said interest re- 
maining unpaid since April 1,1871. In accordance with law I pro- 
ceeded to take possession of this road by writ of sequestration, and 
appointed Mr. N. H. Burns receiver. Since that time all moneys 
collected from passengers or freight have been paid over to said re- 
ceiver, from which sum the expenditures of running the road have 
been paid, which amount, received and disbursed on account of said 
road, will be found in the accompanying report of said receiver. 
Since the appointment of said receiver the railroad company has 
wholly failed to pay the interest due. Believing it to be my duty 
to do allin my power to protect the credit of the State, I have 
caused payment to be made on all coupons due on the said aid 
bonds, amounting in the aggregate to $4,500. As additional security 
for payment to the State of this amount, said railroad company 

have delivered to me two hundred and fifty-two bonds of 
30S their company, of one thousand dollars each, which T now 

hold as additional security for the amount due to the State. 

Of the two hundred and _ fifty-two bonds of said company above 
referred to by the said Page, one hundred and _ fifty-two first mort- 
gage bonds, numbered 3,549 to 3,500, both inclusive, were delivered 
to him under the alleged vote passed at an alleged meeting of the 
directors of said COMpany, hel April 18, LS72, and one hundred 
land grant bonds, numbered 4,486 to 4,595, both inclusive, were de- 
livered under the alleged vote passed at-an alleged meeting of 
said directors, held Sept. 5, 1872, copies of both which said alleged 
votes are contained in’ Exhibit D, annexed to the amendment to 
said bill of complaint. 

7. At the time when said sheriff took possession of said road and 
properties of said company, on the twenty-sixth day of April, 1871, 
as aforesaid, only fifty miles of said road had been completed and 
were In operation. The road-bed of said road had been graded as 
far as Clarksville, distant fifty miles from the end of said completed 
road; but in order to prevent a forfeiture of said land grant for all 
lands not then patented by the United States, ten additional miles 
of road were required to be completed on or before May 15, 1872. 
The holders of both the railroad and land grant bonds of said com- 
pany were desirous of completing said additional ten miles of road 
on or before said May 15, 1872,in compliance with the provisions of 
said land grant; but said sheriff and said attaching subcontractors, 
who were then in possession of said road and operating the same, 
would not permit said rails, fastenings, bolts, and spikes, or any part 
thereof, which had been attached as aforesaid, to be laid upon said 
ten miles of graded road-bed, except by the payment of large sums 
of money to said sheriff and to the attornevs and certain friends of 
said attaching subcontractors, and to said subcontractors them- 
selves, amounting in the aggregate to the sum of about sixty thou- 
sand dollars, of which said sum said attaching subcontractors 
received eighteen thousand dollars for merely laving the rails upon 
said ten additional miles of road. All of said sums of money thus 
demanded were paid, and said ten miles of road were completed 
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as far as the sixtieth mile post before said thirteenth day of Mav, 

1872, and thereafter accepted by the Secretary of the Interior. 
309 8. The annual meeting of the stockholders of said com- 

many for the year 1871 was held on the eighteenth day of 
ee of said year, for the election of directors for the year then 
next ensuing. The principal part of the stockholders of said com- 
pany resided in the State of Massachusetts,and gave their proxies to 
the said Jostah Caldwell, who attended said meeting, with the agree- 
iment that such proxies should be voted in the interest of the stock- 
holders residing in the Eastern States ; but the said Caldwell, instead 
of voting said proxies in accordance with said agreement, by means 
of said proxies elected a board of directors all of the members of 
which resided in said State of Arkansas. The total number of the 
directors of said company was nine. Three of the members of said 
board thus elected, one of whom was immediately thereafter chosen 
president of said company, had taken part in the aforesaid attempt 
of August 24, 1871, to oust the board of directors who had been 
chosen at the annual meeting held in December, 1870, as has been 
hereinbefore set forth. Another member of said board, William 8. 
Oliver, was the sheriff of said Pulaski county, who had made the 
aforesaid attachments in April and May; 1872, and who had contin- 
ued to operate the same through such attaching subcontractors, he 
himself being a large creditor of said subcontractors. Another 
member of said board of directors was Henry Page, treasurer of said 
State of Arkansas. Another member of said board, to wit, John 
Stoddard, was a large creditor of the said attaching subcontractors, 
and another of the remaining two members of said board, to wit, J. 
H. Barton, had no pecuniary interest in the stock or securities of 
said company. Said board of directors thus constituted and elected 
continued in office during the vear 1572. 

9. In the years 1872 and 1873 attempts were made by the holders 
of the securities of said company residing in the Eastern States to 
reorganize said company without resorting to foreclosure proceed- 
ings under said mortgage deeds, or either of them. The ree 
of said scheme proposed, among other things, that the holders of the 
first mortgage bonds and of the land grant bonds issued by said 
company should exchange said bonds, and all overdue coupons 
thereon, at a fixed rate, for new first mortgage bonds and income 

bonds to be issued by said company, also their shares of stock 
310 for new shares at a fixed rate, retaining in the treasury of 

said company a sufficient amount of said proposed new first 
liortgage bonds, income bonds, and stock with which to —— 
the road of said company to Fort Smith and to retire and cancel the 
State aid bonds issued to said company under said alleged act of July 
21, 1868, and to settle the aforesaid claims of said attaching sub- 
contractors under said Fisher, Jr.; but said scheme or plan of reor- 
ganization was not carried out, and was abandoned in the latter 
part of the vear 1875. The new first mortgage bonds referred to in 
certain votes alleged to have been passed by the directors of said 
company, and contained in Exhibit D to said amendment to said bill 
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of complaint, are the new first mortgage bonds which said company 
proposed to issue as above sct forth. 

10. In the month of January, 1873, a contract was made in be- 
haif of said company, the moneys paid under which were furnished 
by certain holders of the securities of said company residing In the 
Eastern States, with the firm of A. P. Curry & Co., for laying the 
iron rails, which had been attached as aforesaid, upon and complet- 
ing the road of said company from the sixteenth mile post afore- 

» sald to Clarksville, a distance of about forty miles. The members 
of the aforesaid firm of A. P. Curry & Co. then were the said Curry 
and the said S. B. Beaumont, and said firm thereafter completed 


said road to Clarksville under said contract, using in said work ef 


construction the iron rails, fish plates, bolts, and spikes which had 
been attached as aforesaid, and such other rails, fastenings, and ma- 
terials as were furnished in behalf of said company by the holders 
of said securities. No part of saul road was ever completed bevond 
Clarksville until after said defendant railway took possession of said 
road under said foreclosure sales, to wit, Dee. 19, 1874, and then said 
detendant railway abandoned the line which had been surveyed be- 
yond Clarksville, and adopted another line in leu thereof, but 
within the limits of five miles laterally from the line of said road 
as originally located in reference to said land grant. 

11. At the annual meeting of the stockholders of said company, 
held by adjournment on the twenty-fourth day of January, 1875, 
for the clection of directors of said original company for the vear 
IS73, four stockholders residing in said State of Massachusetts, to 

wit, Elisha Atkins, Edwin Atkinson, George Everett, and 
ol] Hlenry Saltonstall, were elected directors, and the aforesaid 

Oliver, Stoddard, and Page, and Alexander MeDonald, all 
residents of Arkansas and members of said former board of directors, 
were re-eleeted directors, ane Olle (). A. Hadley, il eitizen of Little 
Rock, was also elected a director, although he had no pecuniary in- 
terest In the stock and securities of said COMMpany bevond tive shares 


of stock put in his name to enable him to qualify as a director. | 


The said Atkins was elected president of said company, All the 
meetings Which are alleged to have been held by said directors dur- 
ing the year IS73, and referred to in Exhibit D annexed to said 
amendment to said bill of complaint, were held without any notice 
whatever having been received by the said Atkins, Atkinson, and 
Saltonstall that any of said meetings would be held, or that the 
votes alleged to have been passed at said several mectings would be 
submitted or acted upon. The by-laws of said company, as orig- 
inally adopted ata meeting held Nov. LD. S70. provided AS follows, 
to wit: “ Lhe board of directors shall hold meetings at such place 
or places as the president shall order, and may be called by the 
president or any three of the directors, of which reasonable notice 
shall be given by mail, or personally, to each director by the secre- 
tary, or the president, or any three ciirectors.” (on Dee. 21, 1872. 
the following by-law was substituted for the foregoing by the hoard 
of directors elected as aforesaid in December, IsS71, to wit: “ The 
board of directors shall hold meetings at such place or places, not in 
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conflict with the charter, as the president or any three of the di- 
rectors ” [may designate], “ of which reasonable notice shall be given 
by mail, or personally, to each director by the secretary, the presi- 
dent, or any three directors.” 

12. The defendant corporation herein, The Little Rock and Fort 
Smith Railway, was organized on the nineteenth day of December, 
1874, immediately after the contirmation of sale in the aforesaid suit, 
numbered 138 upon the docket of this court, to foreclose the alleged 
first mortgage upon the railroad of said Little Rock and Fort Smith 
Railroad Company. The capital stock of said defendant railway was 
tixed at the sum of $5,000,000, divided into 50,000 shares of $100 each. 
In pursuance of theauthority conferred by said decree of contirmation, 
said defendant railway has reserved to its own use, and now retains 

in its treasury as an asset, ten per centam of said capital stock, 
312 or $500,000 par value of said stock. The remaining shares 

of said capital stock have all been issued as full-paid shares 
to such of the holders of the alleged first mortgage and land grant 
bonds which were issued by said Little Rock and Fort Smith Rail- 
road Company, as elected, on or before July 1, 1875, to take the 
benefit of the decrees of confirmation rendered in the suits con- 
tirming the sales had in said foreclosure proceedings. All the hold- 
ers of said bonds who elected to take the benefit of said decrees 
assigned and transferred to said railway, the defendant corporation 
herein, the alleged first mortgage and land grant bonds of said orig- 
inal company, held by them respectively, and also paid to said new 
corporation in money a sum equal to five per centum of the face 
ralue of said bonds. In exchange for the bonds so assigned and 
transferred to said defendant corporation, and in payment therefor 
the holders thereof received from said defendant corporation its cer- 
tificates for full-paid shares of stock to an amount equal, at the par 
value thereof, to fifty-five per centum of the face value of said bonds 
so assigned and transferred ; and for the aforesaid five per centum 
of the par value of said bonds, which was paid in money to the 
defendant corporation herein by the holders of said bonds, said 
holders of said first mortgage and land grant bonds received from 
this defendant corporation its first mortgage bonds at seventy per 


centum of the = value thereof. All the said first mortgage and - 


land grant bonds thus received by said defendant corporation were 
by it proved before the master appointed to state the accounts in said 
suits, and said corporation received the distributive share of the 
purchase moneys belonging to said bonds. Upwards of $8,000,000 
of said original first mortgage and land grant bonds of said orig- 
inal railroad comipany have been assigned and transferred, as afore- 
said, to this defendant railway. Since said first day of July, 1875, 
very many of said shares of stock in the defendant corporation 
have been sold and conveyed by persons who so received said shares 
in the first instance to other persons for valuable considerations, 
and said shares of stock and mortgage bonds of this defendant com- 
pany have been respectively listed at the stock exchanges of Boston 
and New York as full-paid shares of stock and as the first mortgage 
bonds of this ‘defendant corporation, secured by a first lien on its 
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road, equipments, and lands, and have been severally, pub- 
313. licly, and freely sold as such in the markets and at the afore- 

said stock exchanges, and at various other places in the 
United States. The number of original shareholders in said de- 
fendant railway who exchanged their bonds for stock, as aforesaid, 
amounted in the aggregate to 179. The number of shareholders 
in said defendant railway on Jan.?1, 1855, amounted in the aggre- 
gate to 319, of whom 47 were original shareholders, and 132 out of 
the 179 original shareholders, as aforesaid, had ceased to continue 
to be such sharcholders on the first day of January, 1885, and the 
same state of facts is substantially true for the vear 1882. 

13. The bonds authorized to be issued under the aforesaid mort- 
gage executed by the defendant railway to the defendant trustees 
herein have all been issued and sold, and the proceeds thereof ap- 
plied in repairing the road of said railway from Argenta to Clarks- 
ville, and in building and completing sixty-eight additional miles 
of said road from Clarksville to Fort Smith within the times re- 
quired by the acts of Congress granting lands in aid of seid cor- | 
poration, and in providing the necessary rolling stock and equip- | 
ments for said road, and in settling the claims referred to in the 
aforessid decree of confirmation in said) suit, numbered 139, to ) 
foreclose the land mortgage of said original railroad company, and 
for other proper and legitimate uses of said defendant corporation, 
including the purchase of $627,000 in State aid bonds referred to 
In the original answers of defendants. Said defendant corporation 
was unable to pay the coupons upon said bonds which became pay- 
able in the years 1S77, 1878, and 1879, and issued theretor its serip 
or promissory notes, secured by the several COUPOTLs, in lieu of which 
such scrip or notes were Issued. Out of the proceeds of sales of 
lands of the defendant corporation, incladed in the aforesaid mort- 
gage deed to the defendant trustees, said trustees have redeemed 
and cancelled a part of the bonds issued under said mortgage, and 
said defendant corporation has also redeemed and cancelled a part 
of ‘the scrip or notes so, as aforesaid, issued by it. The total sum 
of such scrip or notes outstanding against said corporation amounted, 
on Jan. 1, 1855, in the aggregate to $455,752.50, and the total 


” 


sum of said bonds unpaid and outstanding in the hands of 
old many anil divers holders against siid corporation amounted 
11) the aggregate, Ol} the sia first day of January, 1883. a ' 
$2477, 000. 
Hither party may refer on the hearing to market quotations from 
time to time in financial journals of the market value of the State 
aid bonds and of the securities of the old and new railroad com- 
pales. ; ' 
The State aid bonds and coupons thereto attached. which are held ; 
by the plantit! Tompkins, were bought in open market by his : 
mother in the year 1870 without actual notice of any defect what- ; 
ever in regard to said bonds at the then market price, and she con- 
tined to hold them until he became ot uge, in the vear 1S75 or 1876, 
when she pave them to the plaintitf in this suit as a part of his in- 
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heritance, and he is now, and has been continuously, the owner and 


possessor of the same. 
C.W. HUNTINGTON, 
Solicitor for Defendanst. 
JOHN McCLURE, 
Solicitor for Complainant. 


315 Agreement as to Exhibits and Documentary Evidence. 


Circuit Court of the United States, Eastern District of Arkansas. In 
Equity. 


Ww. H. Tompkins et als. 
v. 
THe Litrite Rock anp Fort Sir” Raitway ef als. 


It isagreed by and between the parties to the above-entitled cause 
as follows, to wit: 

First. That Exhibits “A” and “B,” annexed to the defendants’ 
answers, are true and correct copies of the railroad and land-grant 
mortgages, respectively,excepting the certificates of acknowledgment, 
which are omitted, executed by the Little Rock and Fort Smith Rail- 
road Company to the trustees named in said several mortgages, and 
that said first mortgage was acknowledged on the twenty-second day 
of December, 1869, and recorded in the several counties on the line 
of said road as follows, to wit: In Pulaski county, February 12, 1870; 
in Conway county, March 17, 1870; in Pope county, March 22, 1870; 
in Johnson county, March 28, 1870; in Franklin county, April 14, 
1870; in Crawford county, April 16,1870; and in Sebastian county, 
April 18, 1870. 

Second. That Exhibits “C.” “D,” “E,” and “F,” annexed to said 
answers, are true and correct copies of the several decrees of fore- 
closure and confirmation rendered Nov. 6and Dec. 19, 1874, in the two 
several suits brought to foreclose said two above-mentioned mort- 
gages, Which suits were numbered respectively 138 and 139 on the 
equity docket of the’court. Also that the “affidavit of trustees filed 
with motions to confirm sales” in said suits 138 and 139, and the 

exhibits thereto annexed, all included in Exhibit “B” an- 
316 nexed to said plaintiffs’ bill of complaint, are true and correct 
copies of said affidavit and exhibits annexed to said affidavit. 

Third. That Exhibit “G,” annexed to said defendants’ answers, 
is a true and correct copy of the mortgage executed and acknowl- 
edged by the said defendants, The Little Rock and Fort Smith Rail- 
way Company, to the said defendant trustees herein, and that the 
same was duly acknewledged and recorded immediately thereafter. 

Fourth. That Exhibit “C,” annexed to the amendment to said 
bill of complaint, contains and sets forth true and correct copies of 
the proceedings had in said Pulaski chancery court, on the applica- 
tion of the State of Arkansas ex rel. Henry Page, Treasurer v. The 
Little Rock and Fort Smith Railroad Company; also that Exhibit 
“T.” annexed to defendants’ answers to said amendment, is a true 
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and correct copy of the order passed on the third day of August, 

1S74. 
Fifth. That Exhibit “D,” annexed to said amendment to said bill 
of complaint, contains true and correct copies of the votes and pro- 
ceedings therein set forth, and so far as the same are set forth, of the 
board of directors of said Little Rock and Fort Smith Railroad Com- 
pany, as shown by the records of said company; and that Exhibits 
“TH” and “J,” annexed to the defendants’ answers to said amend- 
ment to said bill, severally contain true and correct copies of the 
votes and proceedings set forth, and so far as the same are set forth, 
of said board of directors, as shown by said records. 

Sixth. That Exhibit “ FE,” annexed to the amendment to said bill 
of complaint, contains true and correct copies of the matters and 
things in said Exhibit “FE” set forth. 

Seventh. That Exhibit “Kk,” annexed to defendants’ answers to 
said amendment to said bill, contains true and correct copies of the 
matters and things in said exhibit set forth. 

Kighth. That Exhibit “lL,” annexed to the defendants’ answers to 
said amendment to said bill of complaint, contains and sets forth 
true and correct copies of the orders and decrees and proceedings of 
this honorable court to enforce the payment by the | en cor- 
poration herem of the amount awarded said Page by the committee 
named in the aforesaid decree of confirmation in’said suit, numbered 
139. 

Ninth. That the copy of the original bill filed in said suit No. 138, 

marked “ No. 1,” is a true and correet copy of said bill. 
317 Tenth. That the copy of the application by the Little Rock 
and Fort Smith Railroad Company to the Board of Railroad 
Commissioners of the State of Arkansas, marked “No. 2,” is a true 
and correct copy of said application by said company for State aid, 
and the grant made thereon. 

Eleventh. That the copies respectively marked “ No. 3,” “No. 4,” 
and “No. 5” are true and correct copies, so far as the same are sei 
forth, of certain extracts from the messages or communications of 
the Governor of said State to the General Assembly. 

Twelfth. That the copy marked “ No. 6” is a true and correct ab- 
stract of the number of votes cast “For railroads” and “Against 
railroads” on Noy. 3, 1868, in the several counties therein set forth. 

Thirteenth. That the copy marked “No. 7” is a true and correct 
copy of the transcript of the record as filed in the supreme court of 
Arkansas, May 8, 1877, in the suit of the State of Arkansas v. The 
Little Rock, Mississippi River, and Texas Railway. 

Fourteenth. That the copy marked “No. 8” is a true and correct 
copy of the answer and protest of the Little Rock and Fort Smith 
Railway against the award made in favor of Henry Page by the com- 
mittee uppolnted under the decree of contirmation in said suit No. 
139, and of the motion or prayer of said company to refer the same 
back to said committee. 

Fifteenth. That the copy marked “No. 9” is a true and correct 
copy of the proceedings had in this honorable court in regard to the 
confirmation of certain reports and awards made by said committee, 
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and of the allowance of an appeal therefrom in favor of Frank Shaw, 
David S. Greenough, and Charles H. Richardson. 

Wherefore the parties plaintiffs and defendants in the above-en- 
titled cause do hereby waive formal proof of each and all the afore- 
said exhibits and documentary evidence, and agree that the same 
may be admitted in evidence, and used and referred to at the final 
hearing of said cause, as fully and effectually as if said exhibits and 
documentary evidence had been formally proven, but reserving to 
each of the parties hereto all other objections to the admission of 


any of said exhibits in evidence. 
C. W. HUNTINGTON, 
Solicitor for Defendants. 
JOHN McCLURE, 
Solicitor for Complainant. 


31s Documentary Evidence of Plaintiff. 


In the Circuit Court of the United States for the Eastern District of 
Arkansas. In Chancery. 


Wittiam H. TompxKins 
iv. 
Tue Lrrtte Rock anp Fort Surry Rartway Company ef al. 


The following papers, numbered respectively from No. 1 to No. 
9, inclusive, constitute the documentary evidence of the plaintiff in 
this action: 


No. ]. 


To the judges of the circuit court of the United States for the east- 
erm district of Arkansas : 

Henry W. Paine, of Cambridge, in the State of Massachusetts, and 

a citizen of said State of Massachusetts, as he is a trustee under 
the deed of mortgage hereinafter mentioned, brings this his 

319 bill against The Little Rock and Fort Smith Railroad Com- 
pany, a corporation created by and existing under the laws 

of the State of Arkansas, and a citizen of said State of Arkansas; 
Thomas C. Peek, J. D. Plose, John H. Haney, John J. Clevetrenin ; 
Robert C. Bruce and Harvey Lewis, surviving partners of the late 
tirm of Bruce, Brother & Company ; Augustus H. Garland and Lucius 
Bb. Nash, former copartners under the firra name ot Garland & Nash ; 
Augustus H. Garland, Henry Kyles, Uriah M. Rose, Wilson B. Gib- 
son, and Benton J. Brown, all of Little Rock, in the State of Arkan- 
sas, and citizens of the State of Arkansas; John G. Steacv, now , 
at said Little Rock, and John P. Yorston, of , Nova Scotia, as 
they are surviving partners of the late tirm of Pierce, Steacy & Yors- 
ton; Cornelius Hurley, of , in the State of ,and a citizen 
of said State of - Andrew J. Battelle and John G. Battell, both 
of Memphis, in the State of Tennessee, and citizens cf said State of 
‘Tennessee, copartners doing business under the firm name of Battell 
& Co.; The Saint Louis Railway Supplies Manufacturing Company, 
23—1018 
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a corporation existing under the laws of State of Missouri and a citi- 
zen of said State of Missouri. 

And thereupon your oraior complains and says : 

First. That the said The Little Rock and Fort Smith Railroad 
Company, al the time of the execution of the mortgage deed herein- 
after mentioned, was, and now is, a corporation duly created by and 
existing under the laws of said State of Arkansas, for the PUP pose of 
conducting, operating, and maintaining a railroad from Little Rock, 
by way of Van Buren, to Fort Smith in said State, with authority to 
make, execute, and deliver the mortgage deed and bonds secured 
thereby hereinatter more specitically set forth. That on the twenty- 

‘second day of December, in the year L869, Charles G. Scott, the 
320 then president, and John H. Haney, the then seeretary of the 
said The Little Rock and Fort Smith Railroad Company, be- 
ing thereunto legally and duly authorized, by vote of the stockhold- 
ers of said railroad company, at a meeting of said stockholders, 
held in conformity with the provisions of the law Incorporating said 
company, execale «land delivered in the name and in behalf of and 
under the corporate seal of said COMPANY to Henry W. Paine and 
Samuel T. Dana, voih of the State of Massachusetts, and citizens of 
suid State, as trusices, a certain deed of mortgage, bearing date the 
said 22d day of Deceinber, by which said deed of mortgage the said 
The Little Rock and Fort Smith Railroad Company granted, bar- 
gained, sold, conveyed, and transfeered unto the said Henry W. 
Paine and Samuel T. Dana, trus.ees, as joined tenants, and not as 
tenants In common, and to the survivor of them, and their successors 
and assigns, all and singular the railroad of the said The Little 
Rock and Fort Smith Ratlread Company,or which the said company 
is by law eutborized to conscruct, beng the line of railroad thereto- 
fore known or thereafter to be known as the Little Rock and Fort 
Smith Railroad,as the same was and thereafter might be constructed 
from the city of Lite Rock, in the county of Pulaski and State of 
Arkansas, to the civ of Fort Smith, in the county of Sebastian and 
State aforesaid, near the western boundary line of said State of Ar- 
kansas, lncluding‘all the railways, branches, wavs, rights of way,all 
tracks, brudges, viaduets, culverts, fences, depots, station houses, en- 
eine houses, car bouses, freebt houses, wood houses, water stations, 
machine shops, and all other beildings and siruetures, with the 
lands appurtenant tovbe same, and all locomotives, tenders, cars, 
and other rolliag stock or equipment, and all machinery, tools, im- 
plements, fuel, materials, and all other personal property of every 
nature, king, and deseryption thea held or acquired, or there- 
o2l after to be held or acquired, by the said COMPANY, Its succes- 
sors or,asstgns, for use in connection with the railroads 
branches of said company, or with any part thereof, or with the 
business ef the same; and also all franchises connected with or 
relating t oO the said railroad or branches, or to the construction, 
maintenance, or all of said railroad or branehes, and all the = fran- 
chises, rights, and things of whatsoever name or naiure then held or 
thereafter to be acquired by ihe said The Little Rock and Fort Smith 
Railroad Company, or its successors, together with all and singular 
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the tenements, hereditaments, and appurtenances to the said rail- 
road, branches, lands, and premises, or either thereof, belonging or 
in anyWise appertaining, and the reversion and reversions, remain- 
der and remainders, tolls, incomes, reversions, rents, issues, and 
profits thereof; and also all the estate, right, title, interest, property, 
possession, claim, and demand whatsoever, as well in law as in equity, 
of the said The Little Rock and Fort Smith Railroad Company, of, 
in, and tothe same, and any and every part thereof, with the appur- 
tenances, excepting and reserving all the lands which theretofore 
had been, or thereafter might be, granted to said company by the 
Congress of the United States or by the State of Arkansas, and all 
such lands as theretofore had been, or thereafter might be, granted, 
given, or conveyed to said company in payment for subscriptions to 
its capital stock, or otherwise, all which said lands (with the excep- 
tion of the ways, rights of way, and real estate hereinbefore specific- 
ally named or mentioned) are, in and by said deed of mortgage, 
reserved and excepted. 

To have and to bold the above mentioned and described railroad, 
branches, real estate, personal property, and premises, with the ap- 
purtenances, and except as hereinbefore reserved, unto the said 
Henry W. Paine and Samuel T. Dana, trustees, as joint tenants, and 

not as tenants In common, and to the survivor of them, and 
322 their successors and assigns, to the only proper use, benefit, 

and behoof of the said Paine and Dana, trustees, and the sur- 
vivor of them, and their successors and assigns, In trust, neverthe- 
less, for the purposes in said deed of mortgage expressed ; all of which 
will more fully and at large appear by reference to said original 
deed of mortgage, to be in court produced, and toa copy thereof 
hereto annexed, marked “ Exhibit A,” which your orator prays may 
be taken to be and considered as a part of this his bill of complaint. 
And your orator avers that said deed of mortgage was duly stamped 
as required by the internal revenue laws of the United States, and 
recorded as required by the laws of the State of Arkansas 1 the sev- 
eral counties upon the line of the railroad of the said The Little 
Rock and Fort Smith Railroad Company, and in such counties as 
the property described in said mortgage deed was situated, and 
whenever clse required by law. 

Second. And your orator, further complaining, says that the said 
The Little Rock and Fort Smith Railroad Company executed and 
delivered the aforesaid deed of mortgage to the said Henry W. Paine 
and Samuel T. Dana, trustees, in order the more effectually to secure 
the payment of the principal and interest of three thousand five 
hundred bonds of said railroad company, and which said railroad 
company had resolved to issue and negotiate, each of said bonds 
being of the denomination of one thousand dollars, and amounting 
in the aggregate to three millions five hundred thousand dollars, 
payable in United States gold coin, on the first day of January, in 
the vear nineteen hundred, at the city of Boston, Massachusetts, 
with interest thereon at the rate of six per centum per annum, pay- 
able semi-annually in gold coin of the United States, free from any 
United States Government tax, at said city of Boston, on the first 
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day of July and January in each year, upon presentation and 
325 surrender of the coupons or interest warrants attached to said 

bonds, as they severally might become due and payable, the 
first of said coupons or interest warrants being due and payable on 
the first day of July, in the year eighteen hundred and seventy; all 
of which will more fully and at large appear by reference to a copy 
of said bonds set forth in the deed of mortgage above mentioned, a 
copy whereof is hereto annexed marked “ Exhibit A,” and which 


your orator prays may be taken to be and considered as a part of 


this his bill of complaint. 

And your orator is informed and believes, and therefore avers, 
that the said The Little Rock and Fort Smith Railroad Company, 
after the execution and delivery of the aforesaid deed of mortgage 
to the said Henry W. Paine and Samuel T. Dana, trustees, and after 
said deed of mortgage had been duly stamped and recorded, as re- 
quired by the laws of the United States and of the State of Arkansas, 
did from time to time issue the entire amount of bonds described in 
the aforesaid deed of mortgage, and to secure the payment of the 
principal and interest of which said bonds the aforesaid mortgage 
deed was executed, and that the aforesaid three thousand tive hun- 
dred bonds, «mounting ia the aggregate without interest to the sum 
of three millions five hundred thousand dollars, remain outstanding 
against said railroad company. | 

Third. And your orator, further complaining, says that in and by 
article seventh of said deed of mortgage it was mutually agreed by 
and between the said The Little Rock and Fort Smith Railroad Com- 
pany and the said Henry W. Paine and Samuel T. Dana, trustees, 
that the word “trustees” as used in said mortgage deed should be 
construed to mean the trustees or trustee for the time being, whether 

original or substituted, and that wherever a vacancy should 
v24 exist tomean thesurviving or continuing trustee, and that such 

trustee should, during such vacancy, be competent to exercise 
all the powers by said deed of mortgage granted to or conferred 
upon the aforesail Henry W. Paine and Samuel T. Dana, as joint 
trustees; also, that either of said trustees, or any successor, may re- 
sign or discharge himself of the trust created by sald deed of mort- 
gage by notice In writing to the said railroad company and to the 
existing trustee, 1f there be such. three months before such resigna- 
tion shall take effect, or such shorter time as they may accept as 
adequate notice. 

And your orator avers that pursuant to the aforesaid provisions 
of said deed of mortgage the said Samuel T. Dana did, on the thir- 
teenth day of May, in the vear eighteen hundred and seventy-one, 
notify your orator and the said railroad company, in writing, by 
notice dated on said thirtieth day of May, that he resigned his afore- 
suid trust under sal deed of mortgage, and no Successor LO the snd 
Dana has as vet been appointed in said trust, whereby and by virtue 
of the provisions ot said deed of mortgage above recited your orator 
is vested with the authority and is competent to exercise all the 
powers granted to or conferred upon your orator and the said Sam- 
uel T. Dana jouitly as trustees. 
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Fourth. And your orator, further complaining, says that in and 
by article first of said deed of mortgage it was provided that until 
default should be made by the said The Little Rock and Fort Smith 
Railroad Company, its successors or assigns, in the payment of the 
principal or interest, or some part thereof, of the aforesaid bonds, to 
secure Which said deed of mortgage was executed, or some one of 
said bonds, or in some other requirement of said deed of mortgage, 
the sai! railroad company should be suffered and permitted to pos- 
sess, Lianage, operate, and enjoy the said railroad and branches, with 

its equipments and appurtenances, and also the lands and 
325 premises, property fn franchises in said mortgage deed de- 

scribed; and to receive, take, and use the tolls, incomes, reve- 
nues, rents, issues, and profits thereof in the same manner and with 
the same effect as if said mortgage deed had not been executed. 

And in and by article second of said deed of mortgage it was, 
among other things, provided that in case default should be made 
in the payment of any interest on any of the said bonds according 
to the tenor thereof, or of the coupons thereto annexed, and any 
such default shall continue for the period of three months, it should 
be lawful for the said trustees, or their survivor of them, or their 
SUCCESSOPS, personally or by their or his attorneys or agents, the said 
default still continuing, upon the written request of the holder or 
holders of one hundred of said bonds to enter into and upon, and 
take possession of, all and singular the railroads, lands, personal 
property, and premises in and by said mortgage deed conveyéd, and 
to have, hold, possess, use, and employ the same, operating by their 
or his superintendents, managers, receivers, or servants, or other 
attorneys or agents, the said railroads, and conducting the business 
thereof. 

And in and by article third of said deed of mortgage it was also 
provided, among other things, that in case default should be made 
In the payment of any interest on any of the aforesaid bonds (to 
secure Which said mortgage deed was executed) according to the 
tenor thereof, or of the coupons thereto annexed, and such default 
should continue for the period of six months, it should likewise be 
lawful for the said trustees, or the survivor of them, or their sue- 
cessors, after entry as aforesaid, or other entry or without entry, 
personally or by his or their agents to sell and dispose of all and 
singular the railroads, lands, personal property, and franchises in 
and by said mortgage deed conveyed, or intended so to be, by public 
auction in the city of Little Rock, in the county of Pulaski, or at 

such other place within the said State of Arkansas as the said 
326 trustees, or the survivor of them, or their successors, should 

designate, and at such time as he and they may appoint, after 
having first given the notice of the time and place of such sale, as 
prescribed in said article seventh, and that ot sale made pursuant 
to the terms of said article should be a perpetual bar, both in law 
and in equity, against the said The Little Rock and Fort Smith 
Railroad Company, its successors and assigns, and all other persons 
claiming or to claim the said premises, or any part or parcel thereof, 
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by, from, through, or under the said railroad company, its successors 
or assigns. 

And in and by article fourth of said deed of mortgage it was also 
provided that in ease default should be made in the payment of any 
half year’s interest on any of the aforesaid bonds, at the time and in 
the manner in the coupon issued therewith provided, the said cou- 
pon having been presented and the payment of the interest therein 
specified having been demanded, and such default shall continue 
lor the period of three months after the said coupon shall have bes 
come due and been demanded as aforesaid, then and thereupon the 
principal of all the said bonds shall, at the election of the said trus- 
tees, become immediately due and payable. 

All of which will more fully and at large appear by re ference to 
the aforesaid original deed of mortgage, to be in court produced, 
and to the COPY thereof hereto annexed, marked “ Exhibit hy 
which your orator prays may be taken to be and considered as a 
part of this his bill of complaint. 

hifth. And your orator, further complaining, says that the said 
The Little Rock and Fort Smith Railroad Company has made de- 
fault and failed to pay the following coupons or interest warrants 
attached to the bonds issued under the aforesaid deed of mortgage, 
as the same became due and pavable, viz: The coupons due and 

pavable January 1, 1871: the coupons due and payable July 
327 = 1, IST1; the coupons due and pavable January 1, 1872: the 

—— due and payable July 1, 1872; the coupons due and 
pavable January 1, 1875; the coupons due and pavable July 1, 
IS75; the coupons due and pavable January 1, IN74: and the afore- 
said coupons still remain unpaid notwithstanding the coupons due 
and pavable upon many of the said bonds on January 1, 1871, and 
Julv 1, S71, were presented for payment and the payment of the 
interest therein specified was duly demanded; that the entire line of 
the railroad of the said The Litthe Roek and Fort Smith Railroad 
Company from the city of Littl: Rock to the city of Fort Smith is 
about one hundred and sixty miles in length; that the said rail- 
road has thus far been only constructed ttom Argenta, a point upon 
the north side of the Arkansas river, op posite to the ety of Little 
Rock, to the town of Clarksville in said State, a distance of about 
one hundred miles, and said railroad has been operated from Ar- 


genta to Clarksville for about the period of one vear; that said com- - 


pany, as your orator is Informed, has issued all the bends secured 
by the aforesaid mortgage deed, as well as all the bonds issued 
under and secured by a mortgage executed upon the lands granted 
to said company by acts of Congress and of the General Assembly of 
the State of Arkansas; that said railroad company has become, now 
is, and fora long time has been, notoriously and hopelessly insol- 
vent, without credit and without means of establishing a credit; 
that the bonds of said company issued under the aforesaid mortgage 
to the sail Henry W. Paine and Samuel T. Dana, trustees, as well 
as the bonds issued under the mortgage upon the lands granted to 
said company as aforesaid, command only a nominal price in the mar- 
ket; that the returns of the earnings and expenses from the operation 
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of the road of said company from Argenta to Clarksville for upwards 
of a year show that said railroad has been operated and maintained 

ataloss ; that it is in the opinion of many persons competent to 
328 form and express an opinion in such matters that said rail- 

road cannot be profitably operated or made to pay more than 
its expenses until said road is extended and completed to Fort Smith,as 
was originally intended by the act ofthe General Assembly of the State 
of Arkansas incorporating the said The Little Rock and Fort Smith 
Railroad Company, and to aid in the construction of which said 
railroad the Congress of the United States granted to the State of 
Arkansas, and the State of Arkansas granted to the said railroad 
company, every alternate section of public land of the United States, 
not mineral, to the amount of ten alternate sections per mile for 
each mile of railroad, and adjoining and adjacent to the line of said 
rulroad; that said land grant will, by the terms and conditions 
thereof, become forfeited unless an additional section of twenty miles 
of said railroad is completed, to the satisfaction of the Secretary of 
the Interior of the United States, on or before the thirteenth day of 
May, in the vear eighteen hundred and seventy-five; that the road- 
bed of said railroad and a number of its bridges and rolling-stock 
require renewals and repairs, in order to render the same safe for 
the transportation of passenger and freight, but said railroad com- 
pany, as your orator is informed and believes, has no money and 
no means of raising money with which to make the aforesaid neces- 
sary renewals and repairs. 

And your orator avers that, by virtue of the power and authority 
conferred upon him by the aforesaid deed of morigage, and more 
particularly deserived by articles four and seven thereof, hereinbe- 
fore recited, he has elected that the principal of ail the bonds issued 
under said deed of mortgage shall become and be immediately due 
and pavable. 7 

Sixth. And your orator, further complaining, says that prior to 
the execution and delivery of the aforesaid deed of mortgage to the 

said Henry W. Paine and Semuel T. Dana the said The Lit- 
329 tle Reck and Fort Smith Railroad Company, being desirous 

of availing itself of the provisions of an act of the General 
Assembly of the Stafe of Arkansas, approved July 21, 1868, and en- 
titled “An act to aid in the construction of railroads,” and of receiv- 
ing the State aid therein provided for, having first complied with 
all the terms and conditions prescribed by said acti, in due form of 
law made application to the Board of Ratlroal Commissioners of said 
State of Arkansas for a loan of the credit of said State in conformtiy 
with the provisions of eaid act, and thereupon such proceedings were 
had as required by said act: that thereafier, to wit, on the twenty- 
eighth day of April, 1869, said Board of Railroad Commissioners ap- 
proved and granted said application, and thereafter the said The 
Little Rock and Fort Smith Railroad Company became entitled to 
and had the right, upon complying with the terms and conditions 
of said act, to ask for, demand, and receive the bonds of the State of 
Arkansas in the sum of one thousand dollars each, payable in thirty 
vears from the date thereof, with coupons thereto attached for the 
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payment of interest on the same, in the city of New York, semi- 
annually, at seven per centum per annum, to the amount in the ag- 
gregate of ten thousand dollars in bonds for each mile of said rail- 
road, and thereafter the said The Little Rock and Fort Smith Rail- 
road Company, as your orator is informed and believes, from time 
to time received from the Governor of said State of Arkansas for the 
time being the bonds of the State issued under said act, to the 
amount in the aggregate of one million dollars of said bonds, the 
same being the amount of bonds to which said company was entitled 
under the provisions of said act for or upon one hundred miles of 
its said railroad, for which said bonds the president of said company 
from time to time duly filed his official receipts, together with the 
affidavits of himself and four directors, as required by the provisions 

of said act. But your orator avers that none of said State 
330 aid bonds were issued to said company until long after the 

execution and delivery of theaforesaid mortgage to said Paine 
and Dana. 

And your orator, further complaining, says that it was provided 
in and by section seven of said act thatthe Legislature should from 
time to time Impose upon each railroad company to which bonds 
shall have been issued a tax equal to the amount of the annual in- 
terest upon such bonds then outstanding and unpaid, which tax 
might be paid in money or the past due coupons of the State at par, 
and that after the expiration of tive vears trom the completion of 
said road the Legislature should impose an additional special tax 
of two and one-half per cent. per annum upon the whole amount 
of State aid granted to each company, payable in money or in the 
bonds and coupons of the State at par, and if in money, that the 
same should be invested by the treasurer of the State in the bonds 
of the State at their current market value; that the taxation pro- 
vided for in said section should coutinue until the amount of bonds 
issued to cach company, with the interest thereon, shall have been paid 
iis speeltiod In said section, in which case the said road shall be en- 
titled to a discharge from all claims or hens on the part of toe State. 
Said section seven also contamed a proviso to the effect that nothing 
in said section contaiaed should be so construed as to deprive any 
company securing the loan of the honds of the State therein pro- 
vided for from paving the whole amount due mom each company to 
the State at anv time in the bonds of the State loaned in aid of rail- 
roads, or the Coupons thereon or m money, 

And your orator, further complaining, says that it was also pro- 
vided in and by section eleht of said act that in case said) com- 
pany should fail to pray the taxes Imposed dv said section Seven, 
as hereinbefote recited, at the time the same beeame due, aud for 

sixty days thereafter, it saould be the duty of the treasurer of 
l the State, by writ of sequestration, to seize and take Possession 
of the Income and revenues of said Company until the amount 
of said detaults should be fully paid up and satistied, with costs of 
sequestration, after which said treasurer shouid release the further 
revenues of said COMPLY bo its proper officers. 
And your orator, further complaining, says that it was 


” * 
~~ 
“+ 
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also pro- 
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vided in and by section twelve of said act that at the next general 
election to be holden under the provisions of section three of article 
fifteen of the constitution of said State the proper officers having 


- charge of such election should, upon a poll, as in other cases, take 


and receive the ballots of the electors qualified to vote for officers at 
such election for and against said act,in compliance with section six 
of article ten of said constitution—such ballot to contain the words 
“For Railroads” or “Against Railroads”—and that if it should appear 
that a majority so voting have voted “ For Railroads,” said act should 
immediately become operative and have full force, and all laws 
theretofore passed for loaning the credit of said State in aid of rail- 
roads should cease and be void; but if a majority should be found 
to have voted “ Against Railroads,” said act should be void and of 
no effect. 

Seventh. And your orator, further complaining, says that under 
and by virtue of an act of the General Assembly of said State of 
Arkansas, approved April 10, 1869, entitled “ An act to provide for 
paying the interest of the bonds issued to aid in the construction of 
railroads,” it was provided that all bonds issued to aid in the con- 
struction of railroads should be so issued as to make the interest 
thereon become due on the first day of April and the first day of 
October in each year, that is to say, that on all bonds issued between 
those dates the fractional coupons should be cut off or cancelled at 

the time they are issued, so that the interest shall not com- 
332. =mence accruing until the date of the next semi-annual payments 

after such issue; also that the auditor of public accounts 
should, on or before the first day of June and on or before the first 
day of October in each vear, certify to the treasurer of said State the 
amount of bonds issued to each railroad company, the amount of 
the semi-annual interest that will accrue thereon—that is to say, the 
amount of interest the State will have to pay on the first day of 
October of that vear and on the first day of April in the ensuing 
vear on the bonds issued to each of said ie ~ln, companies—and 
the amount of tax required from each of said railroad companies to 
pay the same, which tax shall be deemed due and payable on the 
thirtieth dav of June of that year and on the thirty-first day of 
December of the same vear; and in and by said act, approved April 
10th, 1869, the treasurer of said State is required, upon the receipt 
of the auditor’s certificate as aforesaid, to cause notice to be served 
upon each railroad company, on or before the twentieth day of June 
and December in each year, specifying the amount of tax to be paid, 
which amount shall be the interest on said bonds for said period, 
and demanding the payment of the same into the treasury on the 
thirtieth day of June and the thirty-first day of December, respect- 
ively, in compliance with the provisions of said acts, approved July 
21st, 1868, and April 10th, 1869; and in and by said last-named 
act, in case at the expiration of sixty days after said tax shall be- 
come due and moter and said railroad company shall have been 
notified by said treasurer as aforesaid, said railroad company shall 
fail to make full payment, as in said notice required, it is made the 
duty of the State treasurer, through the attorney general, to make 
24—1V18 
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and file a petition, under the seal of the treasurer's office, in the 
Pulaski chancery court, setting forth the amount -due and the fact 
of said default, praying the issue of the writ of sequestration con- 

templated in said act, approved July 21st, 1868, and the ap- 
333  pointment of a receiver, to be named in said petition, to re- 

ceive in his behalf the revenue and income of said company 
for the purpose specified in said act approved July 21st, 1868, which 
writ shall issue upon the filing of the petition for the same. 

And it is further provided in and by said act approved April 10th, 
1869, that upon the issue of said writ of sequestration the receiver 
therein named shall take possession of all the income and revenues 
of said defaulting company, with authority todemand and receive all 
moneys coming to the same from the operation of such road, and it 
is made the duty of all officers of said company to return all moneys 
to him, of which said moneys he is required by said act to make 
full report and return to the treasurer of said State at the end of 
each month, together with his estimate of the necessary cost of oper- 
ating said road, which, on the approval and order of the said trea- 
surer, shall be paid out of the money so returned, the surplus or net 
proceeds to be applied in the discharge of tax due and unpaid. 

And your orator is informed and believes that the said The Little 
Rock and Fort Smith Railroad Company, after having been duly 
notified by the treasurer of the said State of Arkansas, as required 
by law, hereinbefore specifically set forth, has failed to pay the tax 
or interest upon the bonds issued to said company by said State as 
aforesaid, due and payable as follows, viz: 

The coupons due and payable October 1, 1870; .the coupons due 
and athe April 1, 1871; the coupons due and payable October 1, 
1871; the coupons due and payable April 1, 1872; the coupons due 
and payable October 1, 1872; the coupons due and payable April 1, 
1875; the coupons due and payable October 1, 1875; the coupons 
due and payable April 1, 1874; and that said treasurer has filed his 
petition, as required by law, in the Pulaski chancery court, setting 

forth the amount due from said company and the fact of said 
oo default, and praying for the issue of the writ of sequestration 

and the appointment of a receiver to receive the revenue and 
income of said company in his behalf and in compliance with the 
provisions of said act approved April 10, 1868, hereinbefore more 
particularly set forth, which said writ of sequestration issued upon 
the filing the petition for the same and one 8. B. Beaumont, now of 
Little Rock aforesaid, is now acting as receiver as aforesaid. 

(Amendment to bill filed May 26, 1874, which amendment is as 
follows : 


Unitrep STATES OF AMERICA. 
Eastern District of Arkansas, | 


ss. 


Henry W. Parxe, Trustee, 
vs. 
THe Lirrte Rock anp Fort Smita Rarmroap 
CoMPANY and others. 


-In Equity. 


And now comes your orator, and prays that he may be allowed to 
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amend the bill of complaint filed in said suit by inserting at the 
end of paragraph seven in said bill the following words, viz: 

That the honorable the chancellor of said Pulaski chancery court, 
on the 21st day of May, 1874, ordered and decreed that the supple- 
mentary petition under which the said S. B. Beaumont was ap- 
pointed as aforesaid be dismissed for want of equity, and that the 
order appointing said Beaumont such receiver be revoked and set 

aside, all of which will more fully and at large appear by 
335 reference to a certified copy of said order and decree to be in 
court produced. 


CLARK & WILLIAMS. 
T. D. W. YONLEY.) 


Eighth. And your orator, further complaining, says he is informed 
and believes that the said defendant, Thomas C. Peek, on the thir- 
teenth day of June, 1870, recovered judgment against the said The 
Little Rock and Fort Smith Railroad Company, in the circuit court 
for the county of Pulaski and State of Arkansas, for the sum of five 
hundred dollars; that the defendant, J. D. Pluss, on the 23d day of 
December, 1871, recovered judgment against said company in said 
court for the sum of one hundred and fifty dollars; that the de- 
fendant, John H. Haney, on the 6th day of January, 1872, recov- 
ered judgment against said company in said court for the sum of 
nine thousand five hundred and ninety-two dollars and fifty-two 
cents: and on the 23d day of June, 1873, recovered another judg- 
ment against said company in said court for the sum of twelve 
thousand eight hundred and twenty-two dollars and fifty cents ; and 
on the 6th day of November, 1875, recovered one other judgment 
against said company in said court for the sum of two thousand 
seven*hundred and fifty-one dollars and twenty-one cents; that the 
said John J. Clendenin, one of said defendants, on the 6th day of 
January, 1872, recovered judgment against said company in said 
court for the sum of one hundred and fiftv dollars; that the said 
defendant, Cornelius Hurley, on the 9th day of January, 1872, re-_ 
covered judgment in said court against said company for the sum 
of seven thousand nine hundred eighty-one dollars and five 
cents: that the said defendants, Robert C. Bruce and Harry 
Lewis, surviving partners of the late firm of Bruce, Bro. 
Ce., on the 1st day of November, 1873, recovered judgment in 

said circuit court against said company for the sum of five hun- 
336 dred fifty-five dollars and ninety cents; that the said de- 

fendants, Augustus H. Garland and Nash, late copart- 
ners under the firm name of Garland & Nash, on the 13th day of 
November, 1873, recovered judgment in said court against said com- 
pany for the sum of twelve hundred dollars; that the said defend- 
ant, Augustus H. Garland, on the 13ti day of November, 1873, re- 
covered judgment in said court against said company for the sum of 
three thousand nine hundr@l fourteen dollars and eighty-eight 
cents; that the said defendant, Henry Kyles, on the 15th day of 
November, 1873, recovered judgment in said circuit court against 
said company for the sum of three hundred and fifty dollars; tnat 


188 WILLIAM H. TOMPKINS VS. THE LITTLE ROCK 


the said defendant, Uriah M. Rose, on the 11th day of Mareh, 1874, 
recovered judgment in said court against said company for the sum 
of four thousand seven hundred and fifty dollars ; that the said de- 
fendant, John G. Steacy and John P. Yorston, surviving partners of 
the late firm of Pierce, Stacey & Yorston, on the 1th day of March, 
IST4, recovered judgment in said court for the sum of five thousand 
five hundred and ten dollars ; that the said cefendant, W. B. Gibson, 
on the 3d dav of March, 1S74, recovered judgment in said court 
against said company for the sum of two thousand one hundred and 
twenty-two dollars and thirty-tive cents ; that said defendant, Benton 
J. Brown, on the {Sth day of March, S74, recovered judgment mn 
said court against said company for the sum of five hundred forty- 
three dollars and tifty-cents ; that the defendants, Andrew J. Battell 
and Jolin G. Battell, doing business as copariners under the firm 
name of Battelle & Company, on the Mth dav of December, 1873, 
recovered judgment in the circuit court of the United States for the 
eastern disirict of Arkansas against said company for the sum of 
one thousand two dollars and twenty-seven cents, and that the de- 

fendant, The St. Louis Railway Sapplies Manufacturing Com- 
337) pany, on the Sth day of December, 1875, recovered judgment 

against said company in said United States circuit court for 
the sum of five thousand seven hundred seventy-six dollars and 
thirty-eignt ceats, all of which said judgments your orator is in- 
formed and believes stili re nain unsatisfied in whole or in part, and 
are sullin full force apa eflect against said company; and vour 
orator is advised that under and by virtue of the laws of the State 
of Arkansas the aforesaid judgments are a lien upon the road and 
property of said commany, subject, however, to the lien created dy 
the aforesaid mortgage execuied to the said Henry W. Pame and 
Samuel TL Dana by the said The Liude Rock and Fort Smith*Rail- 
road Company, as hereinbeiore set forth. 

To the end, therefore, that the said defendants Dw, if thev can, 
show why vour orator should moi have the relief hereby praved, 
vour orater boreby waiving the necessity of the answer ot said de- 
fendants being put in vader the oaths of sud defen ants, or the aath 
of anv of them, and may, acconding to the best and utmast of their 
several anid Tespocli te knowl clon _ oe membrane ~ TRRATRALIORN, ana 
belief, full, true, dinect, and perfect answer make to all and singular 
the matters aforesud, paragraph by paragraph. and that as fully and 
particularily as Uf cae same were bere repeated and they and every 
of them distinctly interrogated theeete, and that the railroad ef the 
said The Lattlh Roek and Fort Smith Railroad Company, tegether 
with all its, franchises, equipments, appurtenances, and property 
mentioned or desertbed in the aforesaid deed of mortuuge executed 
to the said Henry W. Paine and Samuel T. Dana as aforesaid may 
be sold subject to the lien of the State of Arkansas, if vour honors 
shall tind and decree that any lien exists in favor of said State 
prior to the lien created by said @eed of mortgage, and that 
the proceeds of said sale may be paid into this honorable 

court to await the order and direction of said court: and 
338 that until said sale can be effected and the title of the pur- 
chasers, under such sale, can be perfected, a receiver or re- 
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ceivers may be appointed by this honorable court to take possession 
of said railroad, franchises, and property mentioned or described in 
the aforesaid deed of mortgage, and may be directed by this honor- 
able court in the operation of said road and the management of the 
aforesaid railroad and property ; and that said company may be re- 
strained from intermeddling therewith, and that said receiver or 
receivers be authorized to borrow money sufficient to operate said 
road and to make all necessary repairs upon the road-bed, track, 
bridges, and rolling-stock, as well as to complete said road, so that 
the lands granted to said company by the acts of the Congress of the 
United States and by the General Assembly of the State of Arkan- 
sas may not become forfeited, and that said receiver or receivers be 
authorized to receive the moneys so borrowed by debentures to be a 
lien upon said railroad already constructed, and that may be here- 
after constructed, by said receiver or receivers, to take precedence of 
said mortgage lien thereon; and that all persons claiming under the 
said The Little Rock and Fort Smith Railroad Company, and all 
other persons claiming by, through, or under said company, may 
be absolutely barred and foreclosed off and from all equity of re- 
demption in and to the said mortgaged premises and every part 
thereof forever, and for sueh other and fartiver relief as to your 
honors may seem meet in the preiuises— 
May it please vour honors to grant unto your orator a writ of sub- 
«ena, to be direcied to the said The Little Rock and Fort Smith 
Railroad Company, the said Thomas C. Peek, John H. Haney, John 
J. Clendenin, Cornelius Hurley, Robert C. Bruce and Harvey Lewis, 
as they are surviving partners of the late firm of Bruce, Brother & 
Company ; Augustus H. Garland and Lucius B. Nash, late co- 


339 partners, under the tirm name of Garland & Nash; Augustus 


1. Garland, Henry Kyles, Uriah M. Rose, John G, Stacey, and 
John P. Yorston, surviving partners of the late firm of Pierce, Stacy 
& Yorston; Wilson B. Gibson, Benton J. Brown, Andrew B. Battelle 
and John G, Battelle, copartners under the firm naine of Battelle & 
Company, and The St. Louis Railway Supplies Manufacturing Com- 
pany, commanding them, and each of them, at a ceraun time and 
under a cerkun penalty therein to be limited, personally te appear 
before this honerebdle court, and then and there full, true, =a per- 
fect answers make to all and singular the premises, and further to 
stand te, perform, and abide such furtaer order, direction, and de- 
cree therein as to this honorable court saall seem meet. 

HENRY W. PAINE, Trustee, 
By his attorneys in fact, CW. HUNTINGTON, 
| Q. D. W. YONLEY. 
CLARK & WILLIAMS, 


Solicitors and of Counsel for Complainant. 


Uxrrep States oF America, Eastern District of Arkansas : 


Then the above-named C. W. Huntington personally appeared 
and made oath that he was duly authorized by said Henry W. Paine 
to sign the aforesaid bill of complaint; that he has read the afore- 
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said bill and knows the contents thereof; that the allegations therein 
contained are true, so far as they are made upon his information and 
belief, and so far as they are stated upon information and belief of 
others he believes them.to be true. 


C. W. HUNTINGTON. 


Subscribed and sworn to before me, this 22d day of May, A. D. 
1874. 


HENRY C. CALDWELL, 
U.S. Dist. Judge. 


indorsed: Filed aud writs issued May 12,1874. Ralph L. Good- 
rich, clerk. 


340 Unirrep States or America, Eastern District of Arkansas: 


I, Ralph Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas in the eighth circuit, 
hereby certify that the foregoing writing annexed to this certifie ate 
is a true, correct, and compared copy of the original remaining of 
record in my office. 
In witness whereof, IT have hereunto set my hand and the seal of . 
said court, this 25d day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundredth and seventh. 


Attest: [L. s.] RALPH L. GOODRICH, Clerk. 
341 No. 2. , 
SECRETARY OF STATE'S OFFICE, 
Litt.eé Rock, ARKANSAS. 


I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed pages contain a truce, complete, and full copy— 
First. Of the application of the Little Rock and Fort Smith Rail- ' ° 
road Company to the Board of Railroad Commissioners for State aid 
from the State of Arkansas, 
Second. The pore weedings of the Board of Railroad Commissioners 
of Arkansas granting State aid to said Little Rock and Fort Smith 
Railroad Company, as appears by comparing the same with the 
original application and record, respectively, now on file in my 


othice. i 

In testimony whereof, | have hereunto set my hand and affixed 
my official seal, at Little Rock, this Mareh 13th, A. D. 1883. | 

[1s] JACOB FROLICH, —. 
Necre fary of Nate. 

Orrick oF THE Lirtite Rock anxp Fort 
Svrrn Rarproap Company, 
Lairri b Rock, November Ath, INGOs, 
To the Hlonerable Board of Railroad Con unissioners of the State of | 
Arkansas: 


The undersigned respectfully represents that he is the president 
of the Little Rock and Fort Smith Railroad Company; and he 
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hereby respectfully makes application, for and on behalf of said 
company, for the benefits of an act of the General Assembly of the 
State of Arkansas, entitled “An act to aid in the construction of 
railroads,” which was approved by the Governor July 21st, 1868, 

and ratified by a majority of the qualified electors of the 
342 State, at a general election held November 3d, 1868, and he 

requests that the bonds of the State of Arkansas be granted 
to the said Little Rock and Fort Smith Railroad Company at the 
rate of ten thousand dollars ($10,000) per mile, in accordance with 
the provisions of the act aforesaid. 

A copy of the charter of said company is herewith submitted, to- 
gether with a copy of all laws that have been enacted amending the 
same. 

The following is a statement showing the present organization of 
said company : 

Board of directors: Charles G. Seott, of Little Rock; Jonas M. 
Febbetts, of Little Rock; Jacob L. Shinn, of Russellville; Moreon 
Rose, of Clarksville; James P. King, of Franklin county; Augustus 
J. Wood, of Van Buren; Jesse Turner, of Van Buren; Hugh F. 
Thompson, of Van Buren; one vacancy. 

President: Charles G. Scott. 

Vice-President: A. J. Wood. , 

Executive Committee: Charles G. Scott, J. L. Shinn, J. M. Feb- 
betts. 

Secretary and pro tem. Treasurer: J. H. Haney. 

The authorized capital stock of the company is seventeen hundred 

and fifty thousand dollars ($1,750,000). The amount of stock 
343 subscriptions received, exclusive of the State subscription, is 

$150,800. The State subscription on account of the swamp 
land fund of Clarksville swamp land district is estimated to be 
$65,000, of which the sum of $38,000 has been paid. 

A map is herewith submitted, showing, approximately, the loca- 
tion of the road from Little Rock to Fort Smith, the counties trav- 
ersed, the principal streams crossed, and the villages lying upon and 
near the line of the road. 

The company has already expended about $12,000 for construc- 
tion upon the west end of the road near Van Buren. 

The financial condition of the company is as follows: 

Assets, including money on hand, bills receivable, &c., 

GURNEE WE aciccccrntninnccnmee eo $24,000 
Fe NRC TEs. oa 9.600 


The resources of the oe are considered to be ample to enable 
the company to grace and bridge and to fully prepare for the super- 
structure the entire road; and may .be generally stated as follows : 


County and maeivenesl G00e? .....cccncccceneentinns $150,500 
State stock on account of swamp land fund of Clarksville 

swamp land district, estimated—............--..+--- 65,000 
Land grant made by the United States, 1,000,296 acres, 


00 Se PAE Gi cite cectiemionnnicnaee ee 2,925,240 


CE a iaicesiitinmwnmnnnnioniniiaiaiaiininiasii $2,739,040 
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It is further expected that the several counties and towns along 

the line of the road will vote liberal appropriations of bonds in aid 

of the company, and also that considerable donations will be 

344 = =made or subscribed by private parties who feel an interest Ip 
the construction of the road. 

The subscriptions to the capital stock of the company can also be 
very largely increased whenever the work of construction shall have 
been commenced. 

The report of Hon. Jesse Turner, former president of the com- 
pany, showing the progress of the company up to November, 1866, 
is herewith submitted. Since that time proposals have been made 
by responsible parties for the construction of the road, which have 
been accepted by the company, one of the conditions of which is 
that they shall receive the bonds of the State of Arkansas in such 
amount as may be appropriated by law to aid in the construction of 
the road, and they are now prepared to proceed with the work of 
construction as soon as this application shall have been approved by 
your honorable board. 

The necessity for the construction of our road is demonstrated by 
the fact that at least one-fourth of the population of the State, and a 
large proportion of the civilized Indians upon our western border, 
would become immediately tributary to it,and without it they must 
remain, for an indefinite period, cut off from the markets of the 
country. This road is also an indispensable link in a great chain 
or system, connecting as it will the varieus projected lines leading 
in every direction, eastwardly from Little Rock, with the Atlantic 
and Pacific road leading from Fort Smitiu to the shores of the Pacific 
Ocean, on the 30th parallel route. It is also true that, in the opinion 
of competent engineers, there can be no competing line constructed 
from Little Rock to Fort Smith for anything like the moderate esti- 
mated cost of this road. 

The company has thus far been sustained by the efforts of a few 

individuals, and the people of Arkansas, as well as the capi- 
d45 — talists of the East, are now fully sensible of the merits of this 
enterprise and the great importance of its early completion. 

All of which is respectfully submitted. 

In testimony whereof I uave set my hand, and caused the seal of 
the company to be affixed at Little Rock, this 4th day of Novem- 
ber, 1868. 

[SEAL] C. G. SCOTT, President. 

Attest: 

J. H. HANEY, Secretary. 


EXECUTIVE OFFICE, 
Litrte Rock, April 28, 1869. 

The Board of Railroad Commissioners met at 5 o’clock p.m., April 
2sth, 1869, at the call of the president of the board, all the members 
of the board being present. 

On motion of Commissioner White, the application of The Little 
Rock, Arkansas Valley and Fort Smith Railroad Company for State 
wid having been withdrawn by said company, and the General As- 


4 
; 
: 
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sembly having passed an act, approved April 12th, 1568, entitled 
“An act mg ow my to an act to incorporate The Little Rock and 


Fort Smith Railroad Company,” approved January 22nd, 1855, &e., 
legalizing the acts of said company done under either of the titles 
by which said company has heretofore been called or known, and 
also fixing the name of said company as The Little Rock and Fort 
Smith Railroad Company— 
lt was resolved by the Board of Railroad Commissioners that 
State aid be granted to said company at the rate of ten thousand 
($10,000) dollars per mile for one hundred and fifty (150) 
546 miles of its lines, commencing at Little Rock, in accordance 
with provisions of “An act to aid in the construction of rail- 
roads,” approved July 21, 1568. 


* * * oe *k 5 * * 


The board then adjourned to meet at the call of the president of 
the board. 
(Signed) POWELL CLAYTON, 
President. 
BENJ. THOMAS, 


Secretary. 


(Signed) 


O47 No. 3. 
OrFICE OF SECRETARY OF STATE, 
LirrtE Rock, ARKANSAS. 

I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed pages are true, complete, and full copies— 

First. Of so much of the Governor’s message made to the General 
Assembly on July 3rd, 1868, of Arkansas, as pertains and relates to 
railroads. 

Second. Of so much of the Governor’s message made to the Gen- 
eral Assembly of Arkansas, November 24th, 1868, as pertains and 
relates to railroads, 

Third. A resolution requesting the Governor to report to the 
house of representatives if any aid has been given to any of the 
roads in this State, and, if not, why it has not been given; dated 
February 19th, 1869. 

Fourth. A reply to the above resolution frdfa the Governor of 
Arkansas as by his private secretary, dated March 3rd, 1869, as ap- 
pears by comparing all of the above with the house journals of the 
sessions of 1868 and 1S64, respectively. 

In testimony whereof, I have hereunto set my hand and seal at 
Little Rock, this the 19th dav of Mareh, A. D. 1583. 

[L. s.] JACOB FROLICH, 
Secretary of State. 


» 


348 JouRNAL OF Hovusre or REPRESENTATIVES, 


Fripay, July 3d, 1868. 
House met pursuant to adjournment. 
Roll was called and quorum present. 
* * + * * * * 
A message was received from his excellency the Governor, by the 
25—1018 
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hands of Mr. Keys Danforth, his private secretary, which was, on — 


motion of Mr. Coolidge, read in the words following, to wit: 


“Fellow-citizens of the Senate and House of Representatives: 
* * ¥ * * * * 


Railroads. 
Closely connected with the question of immigration are our rail- 
road interesis. 
The emigrant in seeking and locating his new home is apt to fol- 
low railroad lines. And whilst it is true that our noble rivers, which 


spread over our State like great arteries, afford a natural means of 


inter-communication unsurpassed by any other State, they are in- 
sufficient, and, ior traveling purposes, must soon give way to rail- 
road communication. | 

The very act of constructing our railroads will bring into our 
State thousands of laborers, who will soon discover superior induce- 
ments to stay among us, and, by communicating with their friends, 
will produce a flow of immigration which, once started, will rapidly 
increase. | 

But I need make no arguments in favor of railroads, for I believe 
your honorable and intelligent body is fully convinced of their great 
value and importance. They are themselves existing witnesses of 
their wealth-giving power, for wherever they reach out their iron 
arms the seeds of prosperity are rapidly disseminated; wherever the 

shrill voice of tue “iren horse” is heard every branch of in- 
S49 dusurv is stimulaied: along the track upon which he courses 

the forests disappear, tie rough face of nature is smoothed 
down, and farms, villages, towns, and cities spring up as by magic: 
vs each successive train sweeps by, laden with the varied mer- 
chandise of every clime, far out to the right and left is disseminated 
Information for the people—educating as well as enriching. 

Can we do anyvihing at this time to encourage this great interest 
which brings with it so many blessings? There is one important 
siep which | believe we can and should take in that direction. 

A railroad bill should be passed before vou adjourn which will 
provide for the loaning of the credit of the State to such roads as are 
now, or may hereatier be incorporated, which shall be shown to be 
of sufficient benefit to the Siate vo jusiify such loan, and which may 
not have received from the General Government, by grant of lands 
or otherwise, sufiicient assistance to Insure the completion of the 
same without ihe aid of the Scate. 

The constitution wisely provides that the credit of the State shall 
never be loaned without ithe covsent of the people, expressed aut the 
ballot-box. The question should thereiore be submitted to the 
people at the fall elections, which will enable you, upon your reas- 
sembling, to take such action as the result may demand. 

It is not expected that you will create fresh indebtedness by the 
issuance of bonds whilst our credit is in its present condition, unless 
the exigencies of the State government should require it. 

Iam indebted to Gen. M. Brayman, president of the Cairo and 
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Fulton Railroad Company, for an able and concise statement of the 
history and condition of that corporation. 


350 This document will be submitted to you for your informa- 
tion. 
* * * * * * * 
(Signed) POWELL CLAYTON, 
| Governor.” 
* * * * * * * 
* * * * * * - 


On motion of Mr. Smith, the House adjourned till Monday next, 
at 8 o'clock a.m. | 
(Signed) JOHN G. PRICE, 
Speaker of the House of Representatives. 


JOURNAL OF THE Hovuske oF REPRESENTATIVES, 
‘TuEsDAY, November 24, 1868. 
Hlouse met pursuant to adjournment. 
Praver by the chaplain. 
Another member appeared, viz., from the ninth district, Asa 
Hodges. 
The journal of Monday was read and approved. 


Quorum present, 
* * * * * * 


* . * » * * * 
A message from his excelleney the Governor, by his private sec- 
retary, Mr. J. M. Barton. 


“ Fellow citizens of the Senate and House of Representatives : 
. ‘ * » x * * 


Railroads. 


The importance of aiding in building up a railroad system, 
which will invite immigration and develop our vast agricultural and 
mineral resources, has been recognized and endorsed by the almost 

unanimous voice of the people. The aid provided by the law 
ool thus ratified will secure the completion of all the important 

lines of roads, those radiating from the capital and penetra- 
ting the most distant portions of the State, are designed to give each 
section its needed facilities, insuring certain and economical outlets 
for our great staple and our untold wealth; and from the fortunate 
accident of our position, standing, as it were, across the threshold of 
all the contemplated southern routes to the Pacific, some of our local 
roads will inevitably become links in that great national highway 
whose construction is a public necessity, and cannot long be post- 
poned, 

* 


* Saad * * « * 

* * ~ »* *» » * 

a * ~ * * * * 

x * ~ . * + * 

* * * * * = * 
(Signed) POWELL CLAYTON, 


Governor.” 
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On motion of Mr. Asa Hodges, at 12 o’clock and seven minutes 
p.m., the house adjourned to 10 a.m. of Wednesday, Novem ber 
25th. 

(Signed) JOHN G. PRICK, 
Speake r of the TLlouse. 


JOURNAL OF THE LlousE Or REPRESENTATIV Fs, 
Pripay, February 19th, 1860. 
Prayer by the chaplain. 
The Journal of Thursday was read and approved. 
* 7 ‘“ % x 


- 
* _ . x * *x ™ 


Mr. McCullough submitted the following resolution, which was 
read, viz: 

Whereas, at the last general election the legally qualified voters 
of this State decided that aid from the State should be given to the 

building of roads throughout the State: and 
oo Whereas no report has been made to this Tlouse of any 
such aid having been given; therefore, 

Be it resolved, That the Governor be, and he is hereby, requested 
to report to this House ifanyv such ald has been given to any of the 
roads in the State; and, if so, to what amount, and what roads have 
received such aid. If no aid has been rendered, to report the cause 
why it has not been given. 

Mr. Ayers moved that the rules be suspended, that the resolution 
might be adopted 

The question being put, it was decided . 


* * * . ~ * . ~ 


Qn motion of Mr. Newell the Llouse, at 12 o'clock and 20) minutes, 
adjourned. 
Approved. JOUN G. PRICE, 
Speake i" of the louse. 


JouRNAL oF THE Tlouske or RerkeSENTATIVES, 
Wepnespay, Mareh 3rd, 1869 
Praver by the chaplain. 
The Journal of Tuesday was read and approved, 
A message was received from his Excellency, the Governor, by 
Mr. Barton, his private secretary, who, by unanimous consent, read 
the same as follows : 


“Mr. Speaker: Your communication requesting information 
whether the State aid has been given to any of the railroads in the 
State; and, if no such aid has been given, to report why it has not 
been done, has been received. 

“Tam instructed by his Excellency, the Governor, to say in reply, 
that no aid has been given to any of the roads in the State. i 

“The bonds of the State will have no appreciable value in’ the 
market unul proper measures are taken by your honorable body to 
fund the outstanding indebtedness of the State, and the Executive 


AND FORT SMITH RAILWAY ET AL. 197 


could not feel justified in advising the Board of Railroad 
303 Commissioners to give promises of aid until the old debt was 

funded, and the sections of the constitution, in article 10, 
entitled ‘ Finances, Taxation, Publie Debt, and Expenditure,’ have 
been complied with. 

“In both messages from the Executive to vour honorable body, 
this subject was presented for your consideration, and the necessity 
for taking speedy steps for funding the State debt was urged upon 
you. - The necessity of such action is constantly being made appa- 
rent, and it is very desirable that be done as soon as possible.” 

* * * x: * * * 


On motion of Mr. Whitson, the House, at 4 o'clock and 25 min- 
utes, adjourned. 


Approved. 
(Signed) JOHN G. PRICE, 
Speaker of tie House. 
Sod No. 4. 


OFFICE OF SECKETARY OF STATE, 
LirtLe Rock, ARKANSAs. 

I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed and foregoing pages contain a true, full, and com- 
plete copy of the message of the Governor of Arkansas of March 16th, 
ISG9, to the Senate, reporting the action of the Board of Railroad 
Commissioners in granting State aid to railroads, as appears by 
comparing the same with the original Journals of said Senate now 
on file in this office. 

ln testimony whereof, | have hereunto set my hand, and affixed 
mv official seal at Litthe Rock, this March 19th, 1585. 

[SEAL. | _ JACOB FROLICH, 
Secretary of State. 


JOURNAL OF THE SENATE, 
Senate, Tuespay, March 16th, 1569. 


Senate met pursuant to adjournment. 
Roll called. 0: 2 . 
(Juorum present. 


~ ¥ * x * * ¥ 


The following message was received from his Excelleney the Gov- 

ernor, by Mr. J. H. Barton, his private secretary : 
“ EXECUTIVE DEPARTMENT, STATE OF ARKANSAS, 
LirtLE Rock, March 16th, 1869. 

Mr. Prestpent: I am directed by his Excellency the Governor 
to inform your honorable body that at a meeting of the Board of 
Railroad Commissioners, held March 15th, 1869, he was instructed 
as president of said board to report to the General Assembly the re- 
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sult of the action of the board in awarding State aid to certain rail- 
road corporations in the State. 
300 Whilst it was at first deemed advisable by the railroad 
commissioners not to award aid to any of the railroad com- 
panies until a Lill was passed by the General Assembly making 
provisions for the funding of the outstanding indebtedness of the 
State, and thereby giving confidence in our State aid as applied to 
‘ailroad enterprises, yet the recent action of the upper house of the 
General Assembly, and a conference with some members of the 
lower house, have induced the board to conclude that an immediate 
award of the State aid is desired by a majority of the members, and 
possibly by the people at large. 

Believing that the State aid can only be made available by com- 
plying strictly with all the provisions of the law as approved by the 
people, and having perfect confidence in the intention of your body 
to pass a general funding bill at an early day, and being desirous of 
acting in conformity with the will of the people, the Board of Com- 
missioners, after a careful investigation of the various railroad com- 
panies asking State aid, have made awards to the following incor- 
porations, they having complied with the provisions of the law : 

The Cairo and Fulton Railroad Company, three hundred miles 
of its line; to the Little Rock and Helena Railroad Company, ninety- 
eight miles of its line; to the Memphis and Little Rock Railroad 
Company, ninety miles of its line; to the Little Rock, Pine Blutf 
and New Orleans Railroad Company, for that portion of the road 
which lies between Pine Bluff and the State line, commencing at 
Pine Bluff and running the line of the road toward the State line, 
one hundred and twelve miles; to the Mississippi, Ouachita and Red 
River Railroad Company, so much of the road as lies between Cam- 
den and Mississippi river, not to exceed one hundred miles. 

The board took into consideration the application of the Memphis 

and St. Louis (Levee) Railroad Company, but Congress so 
806 ing been memorialized to aid in the construction of a levee 

and railroad bed along the west bank of the Mississippi river, 
and there being a strong probability that such aid will be given, the 
board declined to accept tue application of the said St. Louis and 
Memphis Railroad Company for State aid. 

No award of aid was made to the Western Border Railroad Com- 
pany by the board, as no application had been made and the law 
had not been complied with. 

The board also refused to accept the application of the Pacifie and 
Great Eastern Railroad Company, not being satisfied that the re- 
sources Were sutticient, with the State aid, to enable them to finish 
the road, it being a work of great magnitude. 

lam further directed to say by his Excelleney, on behalf of the 
Board of Commissioners, that thev have not awarded State aid to 
any road running from Little Rock to Fort Smith. They have, 
however, reserved aid to the amount of one hundred and tifty miles, 
to be hereafter awarded to one of three incorporations, two of which 
are claiming the same right of wavy and the same land grants, and 
one of which has been reported upon by the Senate of the United 
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States, at the last session, as a part of the thirty-fifth parallel road to 
the Pacific. 

The commissioners are undecided in reference to the proper se- 
lection and award to be made for these routes, but are of the opinien 
that Congressional action will throw light upon and probably decide 
this question. 

For these reasons the Board of Railroad Commissioners has de- 
ferred taking any action for the present in respect to these routes. 

All of which is respectfully submitted for your consideration. 

(Signed) J. H. BARTON, 
Private Secretary.” 


. * * * * * * * 


On motion of Mr. Portis, the Senate adjourned. 


SOT No. 5. 
OFFICE OF SECRETARY OF STATE, 
LittLe Rock, ARKANSAS. 
I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed pages are true, complete, and full copies of so much 
of the Governor's message of Arkansas, made to the General Assembly, 
January 4, 1871, as pertains and relates to railroads. 
In testimony whereof, I have hereunto set my hand and affixed 
the seal of my office, at Little Rock, this March 21st, A. D. 1883. 
[SEAL. } JACOB FROLICH, 
Secretary of State. 


JOURNAL OF THE HovseE oF REPRESENTATIVES, 
WEDNESDAY, January 4th, 1871. 

Prayer by the chaplain. 

The Journal of Monday, January 2d, was read. 

Pending suggestions for amendment, Mr. Cohn moved that the 
Jovrnal stand approved, after the necessary corrections shall have 
been made in regard to the election of postmaster of the House. 

* * * + . * * ’ 


The Journal of Tuesday was read and approved. 
x * * * * * « * 


Joint Session of the Two Houses of the General Assembly. 


The Senate, preceded by their officers, appeared within the bar of 

the House, and were seated, the Lieutenant Governor in the chair. 

By direction of the Lieutenant Governor the roll of the Senate 

was then called by the secretary of the Senate, and the roll of 

398 the House of Representatives by the clerk of the House, when 

it appeared that there was a quorum of both houses in the 
convention. * ° ° ° ° . . 
* * * * e e « * 


A message, in writing, was received from his Excelleney, the Gey- 
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ernor, by Mr. Barton, his private secretary, who, by unanimous con- 
sent, read the same as follows, viz: 


“ Fellow citizens of the Senate and House of Representatives: 


° * * * * * ra 
Ra ilroads. 


In my first message to the General Assembly, delivered July al, 
1868, I took oceasion to recommend the passage of a bill authoriz- 
ing the loan of the bonds of the State to aid in the construction of 
railroads. The Legislature acted promptly in the matter, and passed 
a bill, which, at the general election following, was submitted to the 
people and approved by a very large majority. 

To the passage of this and its auxiliary, the funding bill, may be 
attributed the impetas that has been given to several of our most 
important railroad enterprises. All of the roads to which aid was 
awarded but one are in rapid process of construction. The comple- 
tion of these railways will be of incalculable benefit to the State at 
large, and wil) doubtless eventually result in making this, our capi- 
tal city, one of the great railroad centres of the United States. 


The following isa siatement of the companies to which aid has been 
awarded, and the amount of aid granted to each : 

The Cairo and Fulton Railroad Company, to the exient of three 
hundred miles of its line.at the rate of (10,000) ten thousand dollars 

per mile, three million of dollars. 
ot) The Memphis and Little Rock Railroad Company, to the 
extent of one hundred and twenty miles of its line, at the rate 
of ten thousand dollars per mile, one million two hundred thousand 
dollars. 

The Little Roek and Tlelena Railroad Company, to the extent of 
thiriv miles of its line at the rate of fifteen thousand dollars per 
mile, four hundred and tifty thousand dollars 

The Littl Roek, Pine Blatfand New Orleans Railroad Company, 
to the extent of one hundred and twenty niles of its line, at the rate 
of fiiteen thousand dollars per mile, ene million eight hundred 
thousand dollars, 

The Mississippi, Quachita and Red River Railroad Company, to 
the extent of one hundred and thirty miles of its line, at the rate of 
ten thousand dollars per mile, one million three hundred thousand 
dollars. 


The following is a statement of the companies to which bonds have 
been loaned, and the amount of each: 

To the Little Rock and Fort Smith Railroad Company, bonds to 
the amount of eight hundred thousand dollars ; tothe Memphis and 
Little Rock Railroad Company, bonds to the amount of one million 
fiftv thousand dollars; to the Little Rock, Pine Bluff and New Or- 
leans Railroad Company, bonds to the amount of six hundred thou- 
sand dollars ; to the Mississippi, Ouachita and Red River Railroad 
Company, bonds to the amount of three hundred thousand dollars. 
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It gives to me great pleasure to be able to present to you the fol- 
lowing encouraging reports of progress made in the construction of 
the various railroads, kindly furnished to me by their respective 
presidents : : 

Cairo and Fulton railroad.—It is represented that twenty miles of 
this road are finished. I have spelled to the president for a report, 

but up to this time have not received any. 
360 Little Rock and Fort Smith railroad is now open to Lewis- 

burg, fifty miles, and has been running regular trains to that 
point since November 21. Fifty miles more are already graded, and 
the ties are down ready for the iron. This second division will be 
open ready for travel in February, and the entire road from Little . 
Rock to Fort Smith will be completed on or before the first day of 
January, 1871. The track, locomotives, passenger and freight cars 
are first class in every respect. Close connections are now made by 
stages from Lewisburg to all points from there to Fort Smith and 
Van Buren and points vein 

Memphis and Little Rock railroad.—The following is a statement 
of the present condition of the work on this road, furnished to Hon. 
R. C. Brinkley by the chief engineer, J. L. Meigs, Esq., December 
135, S70: 

“Miles of track laid, 115,75; miles of track to be laid, 15,55 ; of 
the road-bed upon which the track is yet to be laid, org are ready 
for the rails, 1,44; miles are very nearly completed, and 3,45 miles 
are half done; the remainder, 6445 miles, have strong forces actively 
at work on them. White river bridge masonry will be ready for 
the draw-bridge by January 1, and the river piers are believed to be 
so far advanced as not to be in danger of an overflow this winter. 

The iron draw-bridge is complete, together with the iron works 
of the fixed spans. The wooden work and brace pieces are sawed 
and ready for transportation. More than one hundred men are at 
work on the road, and the arrangement for the completion of the 
Cache river valley earthwork and pile work are such that there is 
noe ground to apprehend delay from high water. We may now con- 
tidently expect the completion of the road early in 1871." 


Litthe Rock and Pine Bluff and New Orleans railroad.—The fol- 
lowing report of J. E. Sickles, chief engineer, is submitted : 
361 “ Fiftv-tive miles of the road-bed of the Little Rock Pine 
Blut? and New Orleans railroad have been graded, bridged, 
and turnished with eross-ties, and sixteen miles of the track hes 
been laid. The work was commenced in January last, and has been 
steadily prosecuted westward from the nearest available landing on 
the Mississippi river during the summer months, and notwithstand- 
ing the sickliness of the season, which was unprecedented, a large 
force of laborers has been kept employed. The number of laborers 
now at work will reach at least six hundred, and, at the present rate 
of progress, I think it entirely safe to promise that the road will be 
opened to Pine Bluff before the first of March, A. D. 1871. The 
preliminary surveys between Pine Bluff and Little Rock have been 
completed, and the corps of engineers are now engaged surveying 
26—1018 
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the route from Monticello southward through Hamburg to the State 
line.” 


Mississippi, Ouachita and Red River railroad. —The following 
report of this read is from Hon. Thomas M. Bowen, its president: 

“T have to report that between forty and fifty miles of the Missis- 
sippi, Ouachita and Red River railroad, commencing at the Missis- 
sippi river, have been graded, bridged, and tied, and that between 
sixteen and twenty miles of the track (being about one-eighth of the 
line) has been laid, and the road for that distance put into opera- 
tion. We have two locomotives and a number of tlat and box cars. 
The work is progressing in a manner highly satisfactory to the man- 
agement, and the surveys and engineering Is progressing from Cam- 
den west. 

The people along the line of the road have been extremely liberal 
in Voting corporate subseriptions, and [ feel entirely safe in saving 
that the road will be completed to Camden by the last of June next, 

Wiless prevented by causes unseen at this time. The com: 
32 pany had contracted for seventy-five niles of ion, the delivery 

of a large portion ef which has been delaved: otherwise we 
could have been running the road to Saline river, fifty niles from 
the eastern terminus, some time since” 


* . x 7 . . ¥ * 

* * * * * * * 7 
(Signed) POWELL CLAYTON, Governor. 

* * * * * * * 


By order of the Lieutenant Governor, the convention adjourned. 
The speaker having resumed the chair, 
_ * _ * * 7 7 
On motion, the House adjourned until ten o'clock on the morrow. 
Approved. 
(Signed) CHAS. W. FANKERSLEY, 
Speaker of the House of Representatives. 
Attest: 
J. EL RICHARDS, 
Clerk of Hous: of Repie Ne patartive x. 
363 No. 6. 
OFFICE OF SECRETARY OF Srare, Lereek Rock, ARKANSAS. 

I, Jacob Frolich, secretary of State of “arkansas, do hereby certify 
that the annexed list contains a true and complete abstract of the 
number of votes east “for railroads” and “against railroads” on 
November Srd, StS, in’ the following counties, viz: Arkansas. 
Benton, Calhoun, Carroll, Clark, Conway, Crawford, Crittenden, 
Cross, Dallas, Desha, Drew, Franklin, Hempstead, Independence, 
Izard, Jackson, Jetlerson, Johnson, Little River, Madison, Marion, 
Monroe, Montgomery, Newton, Ouachita, Perry, Phillips, Painsett, 
Polk, Pope, Prairie, Pulaski, Saline, Scott, Sebastian, St. Francis, 
Union, Van Buren, Washington, White, and Yell, as appears by 
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comparing the same with the original certificates of said election 


now on file in my office. 


In testimony whereof, I have hereunto set my hand and affixed 
the seal of my office, at Little Rock, this March 19th, A. D. 1883. 


[SEAL] 


JACOB FROLICH, 
Secretary of State. 


364 Vote Cast “ For” and “Against” Railroads, Nov. 3d, 1868. 
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365 No. 7. 
STATE OF ARKANSAS, Jn the Supreme Court: 


Copy of the transcript of the record of the circuit court of Pulaski 
county, as filed in the supreme court, May 8, 1877, in the cause of— 


THE Strate or ARKANSAS, Plaintiff, , 
v. 
THe Lirrte Rock, Mississippt River anp Texas Raitway Co., 
Defendant. 


In the Pulaski Cireuit Court. April Term, 1977. 
Apri 19, 1877. 


THe State or ARKANSAS, Plaintiff, 
v. 
Tue Lirtte Rock, Msssissiprt River anp Trxas Rattway Co., 
Defendant. 


tomes the State of Arkansas, by W. F. Henderson, her attorney 

general, and comes also said defendant, by Clark & Williams, 

366 attorneys, and by consent this case is placed on the docket of 

this court,and thereupon said defendant enters her appearance 
herein. 7 


Complaint. 


The plaintiff, The State of Arkansas, states and avers that on the 
16th day of December, 1875, the persons owning the defendant cor- 
poration, The: Little Rock, Mississippi River and Texas Railroad 
Company, purchased the foliowing consolidated railroad privileges, 
franchises, materials, ete., to wit: The Little Rock, Pine Bluff and 
New Orleans railroad and the Mississippi, Ouachita and Red River 
railroad. ‘The first-named of said roads was incorporated under the 
general act of incorporation of the State of Arkansas, approved July 
23, 1868, and tine second as early as 1852, under the law of Arkansas. 
Out of these railroads the said purchasers formed the defendant 
corporation, taking their place and all their rights and franchises 
and being sabject to all the liabilities attaching to said corporation. 

That by viriue of the provisions of the act of 21st July, 1868, en- 
titled “An act to aid in the construction of railroads,” the plaintiff 
issued a large number of State aid bonds, and, in obedience to the 
requirements of said aci, delivered about one million two hundred 
thousand dollars in said bonds to the Little Rock, Pine Bluff and 
New Orleans Railroad Company, and that aiteewards, to wit, on 
the — day of , 1S—, the plaintiff paid a large sum of money, 
to wit, the sum of one hundred and eight thousand five hundred 
and seventy dollars ($108,570), to the holders of the overdue coupons 
attached to said bonds so issued and delivered to said railroad com- 


pany. 


The plaintiff, therefore, states that the defendant corporation is 
indebted to her in the sum of one hundred and eight thousand 
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five hundred and seventy dollars for so much money paid, 
367 ~—_ laid out, and expended for the use and benefit of said defend- 
ant at its instance and request. 

The plaintiff, for further cause of action, states that the defendant 
is indebted to her in the sum of one hundred and eight thousand 
five hundred and seventy dollars, for so much money had and re- 
ceived to the use and benefit of said defendant, and at its special 
instance and request, and files herewith a duly certified copy from the 
register of State bonds now in the office of the treasurer of the State, 
which is made a part of this complaint, by which it will be seen 
that the plaintiff has redeemed, in lawful money of the United 
States, coupons attached to the bonds delivered as aforesaid to the 
said Little Rock, Pine Bluff and New Orleans railroad to the amount 
as aforesaid. 

No part of said debt has been paid. Wherefore she prays judg- 
ment for the sum of one Seiatioed and eight thousand five hundred 
and seventy dollars, and for all other proper relief. 

W. F. HENDERSON, 
Att'y General. 


May 2, 1877. 
Come the parties, by their respective attorneys, and filed the 
agreed statement of facts herein, together with Exhibit A, thereto 
attached. 


Agreed Statement of Facts. 


The parties to the above cause submit the decision of the same 
upon the following agreed statement of facts: 


The Little Rock, Pine Bluff and New Orleans Railroad Com- 

pany was duly incorporated under an act of the General Assembly 

of the State of Arkansas, approved July 23, 1868, entitled 

368 “An act to provide for a general system of railroad incorpora- 
tion.” 

On the 10th day of March, 1869, the Little Rock, Pine Bluff & 
New Orleans Railroad Company, by its president, 8S. W. Mallory, 
addressed a communication to the Board of Railroad Commissioners 
for the State of Arkansas, the portions of which, material to this 
suit, are in the words and figures following, viz: 


Application for Aid. 


“Lick Rock, Pine Burr & New Or Leans RaItroap Company, 
“Litre Rock, March 10th, 1869. 
“ To the Honorable Board of Railroad Commissioners for the State of 

Arkansas: 

“The undersigned, president of the Little Rock, Pine Bluff & New 
Orleans Railroad Company, respectfully represents that said rail- 
road company desires to receive State bonds to the amount of $15,000 
per mile for every mile of its road, in accordance with the pro- 
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visions of the act making the loan of the State credit to the indi- 
vidual companies, 

“This company was incorporated under the act of July 25, 1868, 
authorizing the formation of railroad companies for the purpose of 
building, maintaining, and operating a railroad from the city of 
Little Rock to the southern boundary of the State, by way of Pine 
Biuff, together with a branch from Pine Bluff to Eunice, by Way OL 
Napoleon, making the aggregate length of main stem and branches 
about 260 miles. 

“The following 1 - the organization of the company: 

“ Directors: G. Rt. Weeks, O. P. Snyder, 8. W. Mallory, J. M. Lewis, 

J. EK. Sickels. 
“Officers: S. W. Mallory, president; Geo. R. Weeks, treasurer ; 

QO. P. Snyder, secretary. 
369 “The e “apt: al stock of the company is fixed at twenty-seven 

thousand dollars for every mile of its road. Sueh prelimi- 
nary examinations of the routes have been made as were necessary 
to enable the company to ascertain their approximate cost, and for 
their general direction. The accompanying map shows the country 
traversed by the proposed routes, and their terminal points. The 
subscription to the capital stock of the company amounts to the 
sum of two hundred and sixty-five thousand dollars. Had it been 
deemed important by the immediate interests of the company, or at 
all likely to influence the action of your board, this subseription 
might have been largely increased, but, guided by the judgment of 
the warmest friends of the enterprise, the company determined to 
await the perfect restoration of public tranquility before making 
further effort in this direction. Enough, however, has been ascer- 
tained of local popular feeling regarding the enterprise to place its 
success, If aided by the State, be vond all reasonable contingencies. 
The undersigned is now able to state large individual, county, and 
municipal subscriptions to the capital stock of the company are spe- 
cifically promised, as well as liberal donations of lands contiguous 
to the routes. These, together with the proceeds of the first mort- 
gage bonds of the company, to the amount of ten thousand dollars 
per mile, which it is proposed to issue (the board of directors by 
resolution hi Wing authorized the 1 Issue of said bonds =), will mii ake ¢ an 
aggregate of resources which will reach the sum of three millions 
of doll: ee ’ . 

“[SEAL. | Ss. W. MALLORY, 
« President L.R. and P. B. and N. O. R. R. Co.” 


Subsequently, to wit, on the 15th day of March, 1869, the said 
Board of Railroad Commissioners made an award of State aid, in 
words and figures following, viz: 


. 
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O70 “ Notification of Award of Aid. 


“OrriceE Boarp R. R. Commissioners, ARK., 
“ Lirrte Rock, March 15, 1869. 
“S. W. MaLvory, 
President of the Little Rock, Pine Bluff and New Orleans R. R. Co. 


“Sir: Having considered the application of the Little Rock, Pine 
Bluff and New Orleans Railroad Company made through you, its 
president, for a loan of the State credit, in pursuance of an act en- 
tithed ‘An act to aid in the construction of railroads,’ approved 
July 21, 1868, and ratified after being submitted by the people at a 
general election held November 3, 1868, (in accordance with see. 6, 
art. 10, of the constitution of the State,) and being satisfied that the 
construction of said line of railroad will be of public benefit, the ap- 
plication of said company for a loan of the State credit to the amount 
of fifteen thousand dollars per mile, for a distance of one hundred 
and twelve miles, is hereby approved, and said loan of the State 
credit is pledged and granted to said railroad company, and said 
railroad company shall be entitled to and have a right to ask for, 
demand, and receive the bonds of the State hereinbefore declared to 
be pledged and granted, after complying with and fulfilling the 
terms and conditions of the above-named act. 

“POWELL CLAYTON, 
“ROBT J. T. WHITE, 
“ BENJ. THOMAS, 

* Board of R. R. Commissioners.” 


The following is an extract from the proceedings of said Board of 
Railroad Commissioners upon the application of said company, to 
wit: 


By “ EXECUTIVE OFFICE, 
“ Lirrie Rock, March 15, 1869. 

“ Board of Railroad Commissioners met at the call of the president, 
all the members present. 

“Commissioner Benj. Thomas moved to take up the applica- 
tion of the Little Rock, Pine Bluff and New Orleans Railroad 
Company for State aid, which motion was adopted, and after 
due consideration the board consented to approve and grant said 
application for State aid, and for that portion of the road which 
lies between Pine Bluff and the State line, commencing at Pine 
Bluff and running southeasterly with the line of the road toward 
the State line one hundred and twelve miles. 

“On motion of R. T. White, the board adjourned, to meet at the 
call of the president. 

“POWELL CLAYTON, President. 


“ BENJ. THOMAS, Secretary.” 
Subsequently, to wit, on the 25th day of June, 1870, upon the appli- 


cation of said company, said Board of Railroad Commissioners granted 
additional State aid to said company to the extent of eight miles of 
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road, at the rate of fifteen thousand dollars per mile ; and, again, on 
the 16th day of March, 1871, upor a similar application, said Board 
of Railroad Commissioners granted additional State aid to said com- 
pany to the extent of fifty additional miles of said road, and at the 
rate of tifteen thousand dollars per mile. 

The amount of bonds issued by the State of Arkansas to the Little 
Rock, Pine Blut? and New Orleans Railroad Company under the afore- 
said act of July 21, 1868, with the dates and amounts of each re- 
spective issue, Is as follows, to wit: 


Sen. RTE GE, FOFes~ncnnmncccnecen socal $150,000 00 
August Yo. IS70 oe since aliaatneaueecaa: in 
October 17, ISTO i _o- ee - ~=— 800,000 00 
January 17, 1871 ....-- acme a 
September + |, Acard eee «=e oe 
Total issue... 2. Eig Se eee 81,200,000 00 


The State of Arkansas has paid from time to time between the 
Ist dav of April, IST71, and the Ist dav of October, IS72, to the 
holders of the bonds issued in aid of the Little Rock, Pine Blut and 
New Orleans Railroad Company the sum of S1POSS70. as interest 
upon said bonds, to reeover which said sum of money so paid, with 
interest thereon, this action is brought against the present defendant 
corporation, ° 

On the 25th day of April, 1870, the Little Rock, Pine Bluff and 
New Orleans Railroad Company duly executed and delivered to one 
Benj. A. Farnham and David B. Sickels, as trustees, and caused to 
be recorded June 25, 1870, a certain mortgage or deed of trust upon 
the railroad, franchises, and property of said company, to secure the 
payment of certain bonds which said company proposed to issue 
and negotiate, amounting In the aggregate to the sum of $1,200,000, 
A copy of said mortgage or deed of trust is herewith filed, marked 
“Exhibit A.” and is made a part of this agreed statement of facts. 

The Little Rock, Pine Bluff and New Orleans Railroad Company 
subsequently issued all the bonds authorized to be issued under the 
aforesaid mortgage or deed of trust, but, fuling to pay the interest 
upon said bonds as the sume became due and pavable, and other- 
Wise to comply with the terms and conditions of suid mortgage, a 
Swit was tastituted in the eireuit court ef the United States for the 
eastern district of Arkansas on the — dav of March, ISTA, for the 

toreclostne ot sand TARY Ae or aber al ot Trust, TTT a sale ot 
STS the property and franchises therein deseribed, and such pro 

evedings were had m said suit that on the — day of Decem- 
ber, ISTO. all the ratlroad properties and franchises in said hhortgage 
deed desertbed were duly and legally sold under and by virtue of a 
decree of said circuit court of the United States, which said sale was 
duly contirmed by the order and decree of said court on said — day 
of December, S75. The purchasers at said sale became and organ- 
ized a corporation by the name of the Little Rock, Mississippi River 
and Texas Railway, under and by virtue of an act of the General 
“Assembly of the State of Arkansas, approved December 9, 1874, and 
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entitled “An act supplementary to an act entitled ‘An act to provide 
fora general svstem of railroad: incorporation,’ approved July 23, 
IS68." Said last-named corporation is the defendant in the present 
action. 

At the general election of the State of Arkansas, held on the 3d 
day of November, 1868, for the election of State and county officers, 
au majority of the electors voting at that election voted “ For rail- 
roads,” as appears by the returns of said election on file in the office 
ot the secretary of State of the State of Arkansas. 

The constitution of the State of Arkansas, adopted in the year 
IS6S, as well as the statute laws of said State and the Journals of 
the General Assembly for the vear ISGS, may be referred to by either 
party to this suit. 

If, upon the foregoing statement of facts, the court shall be of the 
opinion that the defendant corporation is liable to any form of ac- 
tion or proceeding, or by any process, for the sums of money so as 
tforesaid: paid by the State for interest, judgment is to be rendered 
in favor of the State for the sums so paid, with interest thereon from 
the respective dates of paviment at the rate of six per centum per 

unnum, Which judgment may be paid or satisfied in’ the 
S73) manner provided in section 7 of the aforesaid act of July 21, 
1S6S, for the payment of the annual tax therein specified. 
~W. F. HENDERSON, 
Att'y General. 
C. W. HUNTINGTON, 
Att'y for Defendants. 
riled May 2, 1877. 
THOS. H. WALKER, Clerk, 
By W. W. FIELD, D. C. 
Attest : : 
lL. E. BARBER, Clerk, 
By PD. ENGLISH, 2. ©. 


drdame nf. 


Now, on this dav this cause came on to be heard. The State of 
\rkansas appeared by WL PL Henderson, her attorney general, and 
the defendant corporation by CW. Huntington, its attorney, and 
the said cause Was submitted to the court, sitting as a jury, on the 
pleadings and exhibits and agreed statements of facts heretefore 
tiled in this cause, and, after argument of counsel, and bemg fully 
advised in the premises, the court is of opinion that the haw, arising 
on said agreed statement of facts, is in favor of defendant; that the 
vet of July Zist, IS6S, to authorize State aid to be granted m_ the 
constrnetion of railroads, was never in fact constitutionally passed ; 
that the money paid by the State in the redemption of the coupons 
attached to said State aid bonds, so issued and delivered to the Lit- 
tle Roek, Pine Blutf and New Orleans railroad, did not become a 
specific lien on the franchises of the then existing company as 
against the rights of those claiming under the mortgage deed of 
trust of April 25th, 1870, nor a valid claim against the defendant 
27—1018 
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company, which purchased under said mortgage. It _ is, therefore, 
considered and adjudged by the court that the defendant do have 
and reeover of the plaintiff all its costs in and about this cause ex- 
pended. 


374 Motion for a New Trial. 


Comes the plaintiff and moves the court to set aside the judgment 
in this cause and grant a new trial herein, and for cause assigns the 
following : : 

lst. The court erred in finding for the defendant on the agreed 
statement of facts. : 

2d. The court erred in declaring act of 21st of July, 1868, to aid 
in the construction of railroads void. 

3d. The court erred in refusing to find for the State on the agreed 
statement of facts, as defendant corporation succeeded to all the 
rights, but took the legal liabilities chargeable upon the Little Rock, 
Pine Bluff and New Orleans railroad, which is the present com- 
pany’s line of road. 


Endorsed: State of Arkansas & L. R., M. R.and T.R.R. Motion 
for new trial. Filed May 3d, 1877. Thos. H. Walker, clerk, by 


W. W. Field, D. C. 
Record Entry. 


Comes the plaintiff, by her attorney gen., W. F. Henderson, and 
files her motion for a new trial, and the same came to be heard, and 
after argument of counsel the court overrules said motion; to the 
ruling of the court plaintiff excepts, asked and obtained leave to 
present her bili of exceptions therein, and on motion of the plaintiff 
an appeal is granted in this cause to the supreme court. 


Bill of Except 10NS. 


Now, on this 5d day of May, 1877, it being a day of the regular 
April term of the Pulaski circuit court, this cause came on to 

375 be heard, and by the consideration of said court judgment 
was rendered in this cause for the defendant corporation ; and 

on the same day the plaintiff, The State of Arkansas, files her mo- 
tion for a new trial,and the court, after due consideration thereof, 
overrules the same; to the judgment of the court overruling said 
motion for a new trial the plaintiff excepted and asked and ob- 
tained leave to file her bill of exceptions, which motion is in words 
and figures following: (See page — of this transcript.) And _ this 
“ause having been submitted to the court on the pleadings and ex- 
uibits filed and agreed statement of facts signed by the respective 
attorneys of said parties to the suit, which is in words and _ figures 
following, to wit: (See page — of transcript.) And this being all 


the evidence in the cause, this bill of exceptions is accordingly pre- 


sented to the court and signed and made a part of the record hereof. 
Given under my hand as such judge, this May 4th, A. D. 1877. 
JOSEPH W. MARTIN, 

Judge 6th Judicial District. 
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Certificate. 


STATE OF ARKANSAS, County of Pulaski: 


I, W. W. Field, clerk of the circuit court for the county and State 
aforesaid, do hereby certify that the above and foregoing contains a 
true and correct copy of the papers filed and record proceedings had 
in the cause therein mentioned, as they appear above copied, as the 
same appear from records of my office. 

Witness my hand and official seal, this 8th May, 1877. 


[L. s.] W. W. FIELD, Clerk. 
Endorsed: Transcript. Filed May 8, 1877. L. E. Barber, clerk. 


376 Strate or ArKANsAs, In the Supreme Court: 


In testimony that the above isa true copy of transcript of 
the record of proceedings in the circuit court of Pulaski county in 
the cause therein stated, as the same appears on file and of record in 
my oftice— 

I, Luke E. Barber, clerk of said supreme court, hereto set my hand 
and affix the seal of said supreme court, at my office, in the city of 
Little Rock, this the 3d day of April, A. D. 1883. 

[SEAL. | LUKE E. BARBER, Clerk, 
By P. D. ENGLISH, D. C. 


Bywi No. 8. 
C. W. Huxtineton and 8S. H. Gooxry, Trustees, 
US. : 
LitrLE Rock AND Fort SmitH RAILROAD Co. e¢ al. 


And now, on this day, came the Little Rock and Fort Smith Rail- 
way, and in response to the reports of the commissioners appointed 
to audit and allow certain equitable claims against the sald detent 
ant, The Little Rock and Fort Smith Railroad Company, referred to 
in the decree of this court in the avove-entitled cause, says that she 
is willing that such reports, except the one upon the claim of Col. 
Henry Page, should be allowed and confiimed by the court, but as to 
the said claim of said Henry Page she says that the award of the com- 
missioners thereon is unreasonably large and more than ought to 
have been allowed, and she hereby enters her protest against the 
same, and asks that the same may be referred back to the commis- 
sioners for reconsideration, with leave to this responde it to go be- 
fore said commissioners and show cause why the same should be 
reduced. And as in duty bound she will ever pray. 

LITTLE ROCK & FORT SMITH RAILWAY, 
By SOL. F. CLARK. 


Endorsed: Filed December 21, 1875. Ralph L. Goodrich, clerk. 
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215 No. 
On April 5, 1876, as follows: 


C. W. HuntinGron et al 
?"S. 
L. R. & Fr. Smirn R. R. Co. et al. 


And now comes the Little Rock & Ft. 8S. Railway Co., by Sol. F. 
Clark, Esq., its attorney, and Frank Shaw, David S Greenough, Jr., 
and Charles H. Richardson, by B.C. Brown, Esq., their attorney, 
and comes on for hearing the motion to confirm the reports of ©. 
W. Huntington, Henry A. Whitney, and George Ripley, committee 
appointed by the terms of the decree of this court of December 19, 
1874, awarding to James G. Blaine twenty-five thousand dollars in 
first mortgage bonds of the Little Rock & Fort Smith Railway Co., 
upon which interest shall not begin to acerue until July 1, 1876, all 


previous coupons and coupons of said date to be cut off before de- ° 


livery, and awarding to W. B. Stevens, five thousand dollars; to Al- 
vin Adams, three thousand dollars; to George C. Richardson, one 
thousand dollars; to S. H. Gookin, two thousand five hundred dol- 
lars; to D. D. Stackpele, two thousand five hundred dollars; to H. 
Saltonstall, one thousand two hundred dollars; to B. E. Bates, seven- 
teen thousand six hundred dollars; to A. B. Almon, one thousand 
dollars; to Elisha Atkins, five thousand dollars; to E. T. Far- 

rington. wo thousand dollars; to C. B. Snyder, three thou- 
379 sand dollars; to FF. M. Weld. tive thousand dollars; and to 

Wheeler, Denckla and MeDonald, nineteen thousand eight 
hundred and ninety-cix dollars and iiiiv cents, with interest on said 


several sums for the time and at ihe rate speciiied in the report of 


said committee, and to be paid in the manner and on the terms and 
conditions stated and set forth in the said report; and also award- 
ing to 8. Hf. Gookin tour thousand six hundred and sixty-six dollars 
and sixty-six cents; to PF. M.’Weld, four thousand six hundred and 
sixty-six dollars and sixty-seven cents; to E. F. Farrington, four 
thousand six hundred and sixty-six dollars and sixty-seven cents; 
and to b. E. Bates, nine thousand three hundred and thirty-three 
dollars and thirty-three cents, with interest on said several sums for 
the term and at the rate specitied in the report of said committee, 
and to be paid in the manner and on the terms and conditions stated 
and set forth in said report ; and awarding to J. H. Perry five thou- 


sand five hundred dollars, at par, of the capital stock of the said. 


railway company. And said motion is submitted upon the report 
of said committee, and the objections to the confirmation of said re- 
ports filed by Frank Shaw, David 8. Greenough, Jr., and Charles H. 
Richardson, and the court being now well and sufficiently advised 
in the premises, it is ordered, adjudged, and decreed that the said 
several reports of said committee, filed respectively on the 13th day 
of Noy., 1875, and the 1Sth day of December, 1875, awarding to the 
several persons hereinbefore named the several sums hereinbefore 
stated, be, and the same are hereby, in all things confirmed and 


ordered to be carried into execution in the manner recommended. 
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and set forth in said several reports, which are now here ordered to 

be spread at large upon the record, and certified copies thereof, to- 
gether with,a certified copy of this order, shall be transmitted 

380 by the clerk to the president of said railway company, or de- 
livered to Sol. F. Clark, Esq., the attorney for said railway 

company ; and thereupon comes Frank Shaw, David 8. Greenough, 

and Charles H. Richardson, by Bb. C. Brown, Esq., their solicitor, 

and pray an appeal herein to the Supreme Court of the United 
States, which appeal is hereby granted. 


38] And on on May 24, 1885, the following proceedings were 


had, to wit: 
Wa. H. Tompxins 


ip 
LittteE Rock anp Fort Situ R’y et al. 


Come the defendants by C. W. Huntington, Esq., their solicitor, 
and file herein their answer to amendment to bill. 

Which answer to amended bill is in the words and figures as fol- 
lows, to wit: . 


352 Answers of Defendants to Amendment to Bill. 


Circuit Court of the United States, Eastern District of Arkansas. 
In Equity. 


Witii1aAM H. TompxKInNs 
?’. 
LitrLE Rock AND Fort Sviru RaItway et als. 


The joint and several answers of the Little Rock and Fort Smith 
Smith Railway, and of C. W. Huntington and George Ripley, 
trustees, to the amendment to the bill of complaint in the above- 
entitled cause. 

And now come the defendants, and for answer to said amend- 
ment, or to such thereof as the defendants are advised that it is ma- 
terial or necessary for them to make answer to, severally answering, 
Say: 

They admit that the said Little Rock and Fort Smith Railroad 
Company failed to provide the moneys with which to meet and pay 
the interest coupons due Oct. 1, 1871, upon the bonds issued by 
said State in aid of said company, and that on the seventh day of 
said October the said Page, as treasurer of said State of Arkansas, 
filed in the Pulaski chaneery court a petition, a copy of which is set 
forth in Exhibit C,annexed to said amendment, and that, in accord- 
ance with the prayer of said petition, said Pulaski chancery court 
appointed one Nathan H. Burns receiver; that thereafter the said 
Burns immediately qualified as such receiver and continued in office 
as such until said twenty-third day of December, 1873, when he, by 

leave of said chancery court, resigned, and one S. B. Beau- 

383 mont was appointed such receiver in the place of said Burns; 

but the defendants aver that the said Beaumont previously, 
in January, 1873, had been appointed superintendent of said rail- 
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road, and had continued in charge of said road, operating the same 
as such superintendent from the time of said appointment down to 
the time of his appointment as receiver as aforesaid, on the twenty- 
third day of December, 1873, and also as the deputy or the agent of 
the sheriff of Pulaski county, who had made the attachments set 
forth in the answers to said original bill of complaint. 

The defendants also aver that, at the time of the appointment of 
said Burns as such receiver, in October, 1871, in addition to the com- 
plications then existing, as heretofore narrated in said original an- 
swer, growing out of the aforesaid attachment by the sheriff of said 
Pulaski county of the railroad rolling-stock and tangible property 
connected therewith of said company, and also growing out of the 
fact, as alleged in said answer, that said sheriff from the time of said 
attachment, in April, 1871, until the month of May, 1874, operated 
the said road through one of the said attaching creditors until Jan- 
uary, 1873, and thereafter by the said 8. B. Beaumont, superintend- 
ent as aforesaid, certain persons who, prior to Oct. 1, 1870, had been 
stockholders and directors of said company, but who had severally 
resigned in October, 1870, their office of directors in favor of certain 
stockholders of said company residing in Boston, Mass., on or about 
Aug. 24, 1871, held w meeting upon the call and request of one J. 
L.. Shinn, claiming to be the vice-president and acting president of 
said company, at which said meeting said pretended board of direc- 


tors undertook to declare that the election of directors of said com- ° 


pany, held in December, 1870, at which election six stockholders 
residing in the State of Massachusetts were duly elected directors of 
said company for the year then next ensuing, was illegal and void ; 
that thereupon said certain persons who, in October, 1876, had re- 
signed as said directors, made application at said alleged meeting 
of Aug. 24 to withdraw their several resignations and to resume 
their positions as members of the board of directors of said company, 
Which said request was pretended to have been granted by the 
persons Who had assembled at said meeting, all of which will more 
fully appear by reference to a copy from the records of the 
os4 proceedings of said alleged meeting contained in the record 
book of said company, hereto annexed, marked “ Exhibit 
H,” and which the Per: we make a part of this their answer. 
The defendants also aver that at the time when the aforesaid peti- 
tion of the said Page was tiled in said chancery court, on the seventh 
day of October, 1871, the attorney of the board of directors, which 
was elected on the third Monday of December, 1870, was commo- 
rant in said city of Little Rock, and in view of the aforesaid com- 
plications growing out of said attachment, and growing out of the 
claims made by the persons who had attended said meeting of Aug. 
24, 1871, acting solely upon his own responsibility, and without the 
knowledge of said directors, had previously requested the said Page 
to file said petition, in the hope that thereby some protection mete 
be afforded by said Pulaski chancery court to the holders of the 
securities of said company residing in the Eastern States. 
‘The defendants also admit that on the fifteenth day of December, 
1873, a dispute arose among and between the stockholders of said 
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company, who had assembled for the purpose of holding an annual 
election for directors of said company, as to what stock was entitled 
to be voted at said election; that a satisfactory agreement was not 
arrived at; that the stockholders separated and held separate elec- 
tions, and elected different boards of directors; that each of said 
board of directors claimed to represent said Little Rock and Fort 
Smith Railroad eam that bills of injunction and restraining 


orders were filed, and were pending before courts of different juris- 
dictions to restrain each of said boards of directors from inter- 
meddling and interfering with each other, and by reason thereof no 
trains were run upon said road ; that the treasurer of the said State 
of Arkansas addressed to the attorney general a communication, set 
forth in said Exhibit C, annexed to said amendment to said bill, 
and that thereupon the attorney general, in behalf of said State of 
Arkansas, on the twenty-third day of said December, filed in said chan- 
cery court a supplemental petition, set forth in said Exhibit C, pray- 
ing that the ol S. B. Beaumont, who had previously been appointed 

receiver under said act of April 10, 1869, might also be ap- 
385 pointed receiver under the general equity jurisdiction and pow- 

ers exercised by said court, and for an order restraining the 
said two rival boards of directors from interfering with the possession 
of such receiver and his right to operate said road; and that, in 
accordance with the prayer of said petition, the chancellor of said 
Pulaski court made the appointment and granted the order prayed 
for in said petition and set forth in said Exhibit C. But the 
defendants aver that none of said proceedings were known to the 
holders of the securities of said company residing in the Eastern 
States until after the same had been had, and that they in no man- 
ner personally became parties to the same. 

The defendants, further answering, admit that on the thirteenth 
day of January, 1874, said Pulaski chancery court passed an order, 
set forth in Exhibit C, at the request of each said rival boards of 
directors, setting apart a sum not exceeding seven hundred dollars 
out of the funds in said court in order to defray the expenses of two 
agents, one representing each of said boards of directors, for the 
purpose of going to the cities of Boston and New York to try and 
make negotiations and arrangements for the completion of said 
road. 

The defendants, further answering, aver that neitherthe said Burns 
nor the said Beaumont, in their capacity of receiver under said act 
of April 10, 186¥, ever took actual possession of or operated the 
railroad of said company; that, although it does not appear upon 
the records of said Pulaski chancery court, the chancellor of said 
court, on or about the twenty-third day of May, 1874, did in fact 
dismiss the aforesaid supplemental petition under which the said 
Beaumont had been appointed receiver on said twenty-third day of 
December, 1873, and on Aug. 3, 1874, the following order was 
entered and appears of record in the said chancery court, to 
wit: “State of Arkansas, Aug. 3, 1874. Be it remembered that the 
report of S. B. Beaumont, receiver, heretofore filed, and no objec- 
tions being taken thereto, said report is confirmed, and the said 
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S. B. Beaumont finally discharged.” All of which will appear by 
a certified copy of said order or decree hereto annexed, marked 
“Exhibit 1.” 
The defendants aver that if, as appears by said Exhibit C, said 
suit remained upon the docket of said court after Aug. 5, 1874, it 
was through inadvertence, and the records of said court con- 
386 tain no further or other entries relating to the final disposition 
of said suit other than those above set forth Aug. 3, 1874, and 
in said Exhibit C; but said suit no longer stands or remains upon 
the docket of said court. | 
The defendants, further answering, admit that the said D. W. C. 
Wheeler, on the eighteenth day of December, 1868, entered into a 
contract for the construction, completion, and equipment of the 
entire line of road of said Little Rock and Fort Smith Railroad 
Company, but the defendants aver that the said Wheeler did no 
work upon and purchased no material whatever under said contract ; 
that on the ninth day of June, 1869, he assigned his said contract 
to Warren Fisher, Jr., of Boston, Massachusetts, and agreed to pro- 
cure certain modifications therein from said company, part of which 
said modifications are set forth in Exhibit D to said amendment to 
said bill of complaint. The defendants admit that under said modi- 
fied contract the said company agreed to issue and deliver to the 
sald Fisher, Jr., three million five hundred thousand dollars in first 
mortgage bonds, tive million dollars in its land-grant bonds, and 
one million five hundred thousand dollars in bonds of the State of 
Arkansas to be issued under said alleged act of July 21, 1868, and 
In addition thereto three million dollars preferred stock and three 
million dollars common stock of said company, less the amount of 
said common stock that theretofore had been or thereafter might 
be subscribed for by individual subscribers; that the said Wheeler, 
in his aforesaid communication to the board of directors of said com- 
pany, a part of which is set forth in said Exhibit D, also made the 
following statement, to wit: “In order to secure the speedy comple- 
tion of your railroad [ have assigned and transferred to said Warren 
Misher, Jr., all my right, title, and interest, and all the right, title, 
and interest of my associates and ces/ii que trusts in and to the stocks, 
bonds, moneys, and all other assets and emoluments that may from 
time to time be due and payable under the aforesaid contract of 
Dec. 18, 1868, and all the stock, bonds, moneys, and all the other 
assets that may be due and pavable under the modifications of said 
contract herewith submitted, and have constituted the said Warren 
Fisher, Jr., and his substitutes my lawful attorney to receive said 
stock, bonds, moneys, and assets as the same may be due and 
os7 payable under said contract, and the modifications thereof 
herein proposed, which said assignment I request your board 
to ratify and approve.” Also, that in addition to the vote of the 
board of directors of said company, set forth in said Exhibit D to 
said amendment, said board of directors, at said meeting, held Aug. 
14, 1869, passed the following vote, to wit: “ Voted, That this board 
does hereby ratify and confirm the assignment of the aforementioned 
contract for the construction of the road of this company, made by 
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D. W. C. Wheeler, trustee, to Warren Fisher, Jr., of Boston, Mass., 
and dated the ninth day of June, 1569; and this company agrees 
to pay and deliver to said Fisher, Jr., the bonds, stock, and assets 
specified in said contract and any modification thereof this day 
made, from time to time, as the same may kecome due and payable 
under said original and modified contract; and the secretary of this 
company is hereby directed to transmit to said Fisher, Jr , a copy of 
the foregoing resolutions, under the seal of this company, in token 
of its assent to said assignment.” All of which will more fully ap- 
pear by reference to a copy from the records of the proceedings of 
said board of directors, held on said Aug. 17, 1867, hereto annexed, 
marked “ Exhibit J,” and which the defendants make a part of this 
their answer. 

The defendants aver that thereafter the said Fisher, Jr., was 
recognized by sald company as the sole contractor for the construc- 
tion, completion, and equipment of said line of road, and all the 
aforesaid bonds and stocks which were issued to said contractor were 
ordered by the said board of directors to be issued to the said Fisher, 
Jr.; that said board of directors issued and delivered to the said 
Fisher, Jr., under said contract, the following amount of bonds, to 
Wit: $3,285,000 first mortgage bonds, $4,386,000 Jand-grant bonds, 
and $900,000 bonds issued by said State of Arkansas to said com- 
pany under said alleged act of July 21, 1868; also $1,850,000 pre- 
ferred stock, and $1,850,000 common stock of said company. 

The defendants aver that on Sept. 8, 1869, Josiah Caldwell, of Boston, 
Mass., who had induced the said Fisher, Jr., to take the aforesaid 
assignment from the said Wheeler, trustee, of June 9, 1869, herein- 
before referred to, gave to the said Fisher, Jr., a written guaranty, 

inand by which, among other things, the said Caldwell agreed 
385 to protect and save the said Fisher, Jr., harmless from all loss 

under said contract as moditied and approved by the board of 
directors of said company at the aforesaid meeting, held Aug. 17, 
1860: that thereafter the said Fisher, Jr., surrendered and gave up 
to the said Caldwell the entire control and management of all mat- 
ters relating to the construction, completion, and equipment of said 
road, and of the contracts for work and materials to be done and 
furnished under said contract with said company, and in fact made 
and constituted the said Caldwell virtually the real contractor for 
performing said contract instead of himself, and turned over and de- 
livered to the said Caldwell all the aforesaid mortgage bonds and 
State aid bonds from time to time as soon as he received the same 
from the treasurer of said company; and that the said Caldwell sold 
and negotiated all the bonds aforesaid thus received by him from the 
said Fisher, Jr. 

The defendants admit that the said Fisher, Jr., and Caldwell were 
well advised before Aug. 17, 1579, that the said Little Rock and Fort 
Smith Railroad Company had applied to the Board of Railroad Com- 
missioners of the State of Arkansas for a loan of the credit and bonds 
of said State, and that the said commissioners had addressed the com- 
munication set forth in said bill of complaint and in said Exhibit D, 
dated April 28, 1869, to Charles G. Scott, the then president of said 
25—1018 
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company ; but the defendants aver that the said Fisher, Jr., and the 
said Caldwell, before any of said bonds were issued by said State to 
said company, had been well advised by counsel learned in the law 
that the lien upon the road and properties described in said mort- 
gage deed to Paine and Dana, and the lien upon the lands deseribed 
in the mortgage deed to said Paine, Dana, and Stevens, both of which 


sald mortgage deeds said company had on said seventeenth day of 


August agreed to exccute, would create and constitute a first lien 
upon the road, properties, and lands described in said mortgage deeds 
paramount and superior to any lien or charge under said alleged act 
of July 21, 186s, although the officers of said COTM pany and said 
Fisher, Jr, and Caldwell then, each and all, believed that the said 
alleged act of July 21, IS68, was in fact a valid and subsisting law 
of the said State, and that the bonds so as aforesaid to be issued there- 
under were the valid and legal obligations of said State. 
389 The defendants, further answering, aver that in and by said 
contract of Aug. 17, 1869, said company stripped itself of all 
Its assets of every kind and description, so that it neither had money 
nor assets with which to meet the Interest upon the bonds that might 
be issued thereatter by sald State to said COMPANY, and that all the 
moneys Which were furnished to meet such interest, down to and in- 
cluding Oct. 1, IS70, were supplied by said Caldwell; that said 
moneys were not paid directly to the treasurer of State of Arkansas, 
but were deposited with the banks or trust companies at which the 
coupons upon sald bonds were advertised to be payvabie, a few days 
before their maturity. 

The defendants further aver that the annual meeting of the said 
Little Rock and Fort Smith Raikroad Company, for the vear 1871, for 
the election of directors for the vear then next ensuing, was held in 
said city of Little Rock on the clghteenth day of December of said 
year; that the principal part of the stockholders of said company, 
residing In Boston, Mass., pave their proxies to the said Josiah Cald- 
well, who attended said meeting, and authorized him to vete thereon 
at the aforesaid election of a board of directors of said company, with 
the understanding, on the part of said Caldwell and of said) stock- 
holders, that such proxies should be voted in the interest of the stock- 
holders residing in the Eastern States; that, instead of voting said 
proxies In accordance with said understanding and agreement, the 
sald Caldwell, by means of his said proxies, elected a board of direct- 
ors, all the members of which resided in the State of Arkansas, three 
of whom, to wit, Charles G. Scott, who was afterwards chosen presi- 
dent of said company, Anderson Gordon, and James Lawson, had 
taken part in the aforesaid meeting of Aug. 24, IST71, at which the 
board of directors eXIsting prior to { ketober. ISTO, had undertaken to 
oust the board of directors chosen at the annual meeting held De- 
cember, ISTO, iis hieas been herem before =e torth. Another WieMi- 
ber of said board of directors so cleeted was William S. Oliver, 
the sheriff who had made the aforesaid attachments in April and 
May, 1871, of said railroad, and who had continued to operate the 
sume through such attaching creditors. Another member of said 
board of directors was Henry Page, treasurer of the said State 
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of Arkansas. Two other members of said board, to wit 
390 Moreau Rose and John Stoddard, were large creditors of the 

attaching subcontractors under said Fisher, Jr., and Cald- 
well, for the construction of the said road. The remaining two di- 
rectors so elected, to wit, Alexander MeDonald and J. H. Barton, 
were mere figure heads, ready to vote for and carry out any schemes 
that the other members of said board were prepared to vote for or 
suggest. The defendants deny that any acts which were done, or 
any votes which were pretended to have been passed by said board 
of directors, can have any binding or legal effect upon the stock- 
holders of said company residing in the Eastern States, or upon this 
defendant corporation, or any of its stockholders. They also deny 
that said Little Rock and Fort Smith Railroad Company at all times 
recognized the fact that its revenue and income were pledged for the 
payment of the bonds issued to said company by said State under 
said alleged act of July 21, 1868; they as deny that any action 
was ever taken by said company, or by the treasurer thereof, or by 
the said Caldwell under the alleged vote of Dee. 22, 1871, set forth 
in Exhibit D to said amendment to said bill, or that said alleged 
vote had any binding force upon said company. The defendants 
admit that said pretended directors, at a meeting pretended to have 
been held on the eighteenth day of April, 1872, passed the alleged 
vote set forth in said Exhibit D; also the pretended vote alleged to 
have been passed at an alleged meeting of said directors held Sept. 
5, 1872, and set forth in said Exhibit D; but the defendants aver 
that, as appears by the records of said alleged meetings of said pre- 
tended board of directors held on said eighteenth day of April and 
said fifth dav of September, 1872, ouly five directors were present at 
either of said meetings ; that by an act of the General Assembly of 
said State of Arkansas, approved March 22, 1867, entitled “ An act 
toamend the charter of the Little Rock and Fort Smith Railroad 
Company,” it was enacted, among other things, “that after the third 
Monday in December, 1867, the business of said company shall be 
conducted by nine (9) directors, a majority of which shall constitute 
a quorum ;" and that ever since said Monday of December, 1867, 
nine directors have been elected at said annual meetings of said 


company ; that ateach and both of said pretended meetings of April 


IS and Sept. 5 only five members of said pretended board 
391 were present, one of whom was the said Page; that each and 

both of the aforesaid pretended resolutions or votes of said 
pretended board of directors could not have been adopted without 
the vote of the said Page ; and that if the said Page had been absent 
from said meetings, or if he had refrained from voting at said meet- 
ings, or either of them, there would not have been a quorum of said 
pretended board present at suid meetings voting upon either of the 
aforesaid votes or resolutions: that the said Page being interested 
in each of said pretended votes was disqualified im law from voting 
upon either of a and that each and both of said votes are utterly 
null and void and of no binding force, effect, or validity whatever 
upon said railroad company, er any of the stockholders thereof, or 
upon the defendant corporation herein or any of its stockholders, 
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the same not having been voted upon and adopted by a legal 
quorum of said board: and these same allegations the defendants 
make in regard to the alleged Dhan tings of said board of directors 
alleged to have been held April 35, 1873; April 2, 1875; May 6, 
S73: May 10. ISTB: Noy. 20. IS73, and Dee. 2. 1S73, and to the al- 
leged votes alleged to have been passed at each and all of said meet- 
ings, and set forth in said Exhibit D annexed to said amendment to 
said bill of bill of complaint. And, in addition to said allegations, 
the defendants aver that at the annual meeting of the stoekholders 
of said company, which was held by adjournment on Jan. 24, 1875, 
for the election of directors of said company, four stockholders resid- 
Ing in the State of Massachusetts were elected directors of sald com- 
pany, to wit, Mlisha Atkins, Edwin Atkinson, George Everett, and 
Henry Saltonstall, and the remaining members of said board of di- 
rectors resided in said State of Arkansas, to wit, the aforesaid Alex- 
ander MeDonald, William S. Oliver, John Stoddard, Henry Page, 
and one O. A. Hadley, who was a mere tool of the said MeDonald, 
Oliver, Stoddard, and Page; and that a meeting of said board of 
directors, held on said twenty-fourth day of January, 1875, the said 
Elisha Atkins was elected president of said company. The defend- 
ants aver that each and all of said meetings of said board of direct- 
ors alleged to have been held on April >, ING3; April ZY ISG3: May 

6G, IST3; Mav 10, 1875; Nov. 29, 1875, and Dee. 2. IST3, were 
392 held without anv notice whatsoever, either to the said Atkins, 

or to any other member of the said board of directors resid- 
Ing In said State of Massachusetts, that either of said meetings would 
be held, and each and all of said meetings, and each and all of said 
alleged votes which the plamtul asserts were passed at the said al- 
leged meetings, and all proceedings had therem are utterly null and 
void, and are utterly inetfeetual to work an estoppel against said 
Little Rock and Fort Smith Railroad Company, or against any per- 
sons claiming through or under said company, or against these cde- 
fendants from denying the validity of said) bonds issued by said 
State of Arkansas to said railroad company, 

The defendants further aver that the said State of Arkansas, by 
Henry Page, its treasurer, itself provided the money with which to 
meet the Interest coupons upen the bonds of said State, issued in 
aid of said company, which became due and payable Oet. 1, 1871, 
April 1, 1872, and Oct. 1, 1872, amounting on each of said dates to 
the sum of 831,500, and in the aggregate. to 894,500; that the said 
Page, in his official report as treasurer of said State made to the 
acting Governor of said State, dated Sept. 50, 1872, among other 
things, made the following statement, to wit: “I would also re- 
port to vour excellency a failure on the part of the Little Rock 
and Fort Smith Railroad Company to pay the interest due on State 
aid bonds issued to said road. Said interest remaining unpaid 
since April 1, 1871, in accordance with law, | preceeded to take 
Possession of this road by writ of sequestration, and appointed Mr. 
N. Hl. Burns receiver. Since that time all moneys collected from 
passengers or freight have been paid over to said receiver, from 
which sum the expenditures of running the road have been paid, 
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which amount, received and disbursed on account of said read, 
will be found in the accompanying report of said receiver. Since 
the appointment of said receiver the railroad company has wholly 
failed to pay the interest due. Believing it to be my duty to do 
all in my power to protect the credit of the State, I have caused 
payment te be made on all coupons due on the said aid bonds, 
umounting in the aggregate to 394,500. As additional security 
for payment to the State of this amount, said railroad company 
have delivered to me two hundred and fifty-two bonds of 

393 their company, of one thousand dollars each, which I now 
hold as additional security for the amount due to the State.” 

And the defendants further aver that in the vear 1873 the said 
Henry Page, as treasurer of said State of Arkansas, filed in the 
office of the auditor of said State an account or statement with the 
following heading, to wit: Schedule of interest coupons of Arkansas 
State bonds issued to the Litthe Rock and Fort Smith railroad, and 
paid by Henry Page, treasurer of State ;” that the space underneath 
said heading is divided into six separate columns or spaces, with 
the following headings, sespestivehe, eaiaaiant with the first column 
on the left, viz: “ Date of Bond,” “No. of Bond,” “Coupon No.,” 
*“Am’t of Coupons,” “ No. of Coupons,” “Total ;” that the total ag- 
gregate of coupons numbered three, the same bemg the coupons 
due and payable Oct. 1, 1ST71, amounts to the sum of $51,465, and 
the total aggregate of coupons numbered four, the same being the 
coupons due and pavable April 1, 1872, amounts to the sum of 
831.500. The defendants also aver that in a reeord book im said 
avuditor’s office, labelled “ Auditor's Record Book, Treasurer's Ac- 
counts,” among the entries for the third quarter of 1873, under an 


necount hended nas follows. to wit: “ Jr. Henry Page, Treasurer of 


Arkansas, Cr.” the following entrv is made and’ still stands upon 
the credit side of said account, to wit: “ By Little Rock and Fort 
Smith R. BR. 862.965." which amount, the defendants aver, is the 
aggregate of the coupons numbered “three” and “ four,’ claimed 
to have been paid by the said Page, as treasurer of said State, in the 
account or statement hereinbefore set forth. The defendants also 
aver that among the documents and letters now on file in the office 
of the auditor of said State is the following, to wit: 


“Srate TREASURER'S OFFICE, 
Litre Rock, May 20, 1874. 

“To Hon. S. Witee Ler, State Auditor. 
“Sin: | have the honor to present for file in your office the fol- 
lowing schedule of coupons of Arkansas State bonds heretofore paid 
by me, and request that I may be allowed credit for such pay- 
394 ment in the quarter ending this date. No. of Bonds. No. of 
Coupons. Amt of Each. Coup. Total.” That a list of such 
coupons then follows, the same being coupons numbered five, and 
pavable Oct. 1, 1872, issued in aid of said Little Rock and Fort Smith 
Railroad Company, with the following entry at the bottom of said 
list, to wit: “ [: R. & Ft.S. R. R. Total, $15,995.” That a list of 
coupons on funded debt bonds paid by said Page, amounting to 
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$270, immediately follows, and said letter or statement then ends as 
follows, to wit: “Very re spectfully, Henry Page, State Treasurer.” 
That in the aforesaid record book in said auditor’ s ofttice, labelled 
“Auditor’s Reeord Book, Treasurer's Accounts,” under account 
headed as follows, to wit,“ Dr. Henry Page, Treasurer, in account 
with the State of Arkansas, Second Quarter, 1874, Cr.,” the following 
entry appears on the credit side of said account, to wit: “ May 20. 
Interest paid on Ark. State Bonds on account of Sinking Fund, per 
schedule tiled Ul S.C. 816.265, that) is to Say, L Rok FteosS. R.R. 
ald bonds, SLO). Funded debt bonds, 8270." All of which will 
niore fully cep pee hy n certified COPY of both suid accounts or state- 
ments, and also entries in said auditor's books hereto annexed, 
marked © Exhibit KO and which the defendants make a part of this 
their answer. The defendants aver that for the 894,900 in the ag- 
vregate of COUPOsS Upon bomds issued ly said State in aid of said 
Litthe Roek and Fort Smith Railroad Company, which the said 
Page stated that the had paid in behalfof said State in his aforesaid 
report to the acting Governor of said State, under date of Sept. 50, 
S72, the siitc Pave received credit iis aforesaid Upron the books of 
the auditor of said State in 1873 for the sum of 862.965, and in May, 
IS74, for the further sum of $15,995; or, in the aggregate, for the 
sum of S7TS060, 

The defendants admit that it was and is provided in the decree 
contirming the sales in said) foreclosure proceedings, passed on the 
nineteenth day of December, IST74, in said suit brought to foréclose 
said land grant mortgage, and numbered one hundred and thirty- 
nine upon the equity docket of this court, that said Little Roek and 
Fort Smith Railway, one of the defendants herein, which had been 
organized as a corporation Immediately after the deeree of contirma- 

tion rendered in said suit, numbered one hundred and thirty- 
so) eight Pon sat lL docket, to foreclose said first mortgage upon 
said read and. its pyropn ries, should, ws oa part ot the consid. 
OTALDOD OF | © CONVEV EAT whi r thre peur’ Lys rs al sata foreclos1r 
| i ila | | t might be made directly to said 
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pom said conditions om sath mimeteemth dav ef Decerrber. ISTH. 
Th, ¢ detemdants der that ckthN such comdition was entered th the 
decree of contirmation rendered in the aforesaid suit numbered one 
hundred and thirty-eight, passed om said nineteenth day of Decem- 
ber, and they deny that Exhibit B, annexed to said original bill of 
complaint, contains a true copy of the decrees of contirmation ren- 
dered in either of said suits, but that said Exhibit B is, by a clerical 
error, made up In paar from the atoresaid decree rendered in suit 
numbered one hundred and thirty-eight, and of the decree rendered 
in the aforesaid suit numbered one hundred and thirty-nine. And 
the defendants aver that true copies of the aforesaid decrees of con- 
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firmation in each of said suits numbered one hundred and thirty- 
eight and one hundred and thirty-nine are set forth in Exhibit D 
and Exhibit F, annexed to the original answers of defendants herein, 
and to which the defendants crave leave to refer. | 
The defendants, further answering, admit that the said Henry Page, 
within the time specified in the aforesaid decree of confirmation in 
said suit numbered one hundred and thirty-nine, presented to the 
said Huntington, Ripley, and Whitney claims for a balance due him 
on account of moneys which he had personally raised and paid out 
to meet the interest in part due upon the State aid bonds issued to 
said old company since April 1, 1S71, and that said committee made 
the report thereon to this honorable court, a copy of which is annexed 
to the amendment of the said bill of complaint, marked “ Exhibit 
Kk.” The defendants also admit that S. H. Gookin and others pre- 
sented to said committee claims for moneys advanced by them to 
meet the interest due and pavable April 1, 1871, upon the 
3 = State aid bends issued to said Little Rock and Fort Smith 
Railroad Company, and that said committee made reports on 
both said claims to this honorable court, a copy of which is contained 
in said Exhihit FE, annexed to said amendment to said bill of com- 
plaint; that, in addition to the aforesaid two claims, other claims 
were presenied to the said committee by persons who lad advanced 
moneys in the early part of 1872 in order to complete ten additional 
miles of road to the sixtieth mile-post, which were required to be 
conipleted on or before May 15, 1872, in order to prevent a forfeiture 
of the lands granted to said company by the Congress of the United 
States under the act of July 28, 1866, and the several acts supple- 
mentary thereto; also by other persons who had advanced moneys 
with which to buy the iron rails and fastenings used to complete the 
road of said company from said sixtieth mile-post to Clarksville, a 
distance of about forty miles: also by James G. Blaine, who had 
advanced monevs to said old company under such circumstances as 
led him toe think he was entitled to a tavorable consideration for re- 
nA bursonweat 1 ward cCominartte also bw a resident of Arkansas. 
whe ‘ lar ol th have an eOn Ta [fe ch Marre aga ~ard Trew Cory: 
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Phrese cletencdanmts, farther answering. aver that before the aforesnaned 


stles of foreclosttre mm sand suits numbered ome bumedred amd thorty- 
eight and one hundred and thirty-nine were confirmed, all the beorned- 
holders of sand Little Roek and Fort Stuith Railroad Company then 
present mm Little Rock were advised that all claims and demands 
against the old company which were not secured by lens prior to 
that created by said mortgage deeds would be forever cut off and 
barred by said foreclosure sales, and that no part thereof could be 
made or recovered out of any properties et nal and described 
In said mortgages, and that if the corporation which they proposed 
to organize after said foreclosure sales had been confirmed should 
undertake to pay any of said claims, the directors so voting to pay 
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for and paying the same could be held personally liable for their 
payment by the stockholders of said corporation; also that a court of 

equity would enjoin such payment at the suit of any stock- 
397 ~~ holder of such new corporation, for the reason that said cor- 

poration was under no legal lability whatsoever to pay the 
same, and that the scheme set forth in said decree of confirmation 
rendered in said suit numbered one hundred and thirty-nine of hav- 
ing said committee pass upon such claims as they might consider 
justice and equity required should be paid by said corporation, 
although said corporation would not be legally liable to pay the 
same Without the approval of said committee within a time specified 
in said decree, and then only upon such terms and manner as they 
might prescribe, was devised and carried into effect for the purpose 
of meeting the legal obstacles which prevented said new corporation 
from recognizing in any way or manner the whole or any part of 
such claims without the intervention of said committee. The de- 
fendants deny that any of said purchasers at said foreclosure sales, 
or any agents, attorneys, and trustees, consented or admitted that 
said claim of Henry Page, or any other claim against said Little 
Rock and Fort Smith Railroad Company, was a legal or just charge 
upon said railroad and properties of the Little Rock and Fort Smith 
Railway, the defendant corporation herein, which said railway was 
bound to pay off and discharge, and aver that neither the claim of 
the said Page, nor any other claim against said old company, had or 
could have any vitality or validity until approved by the said Ilunt- 
ington, Riplev, and Whitney, and that the said claims could only 
be collected upon such terms and in such manner as they might pre- 
scribe, subject to the approval of this honorable court. 

The defendants farther aver that reports upon three of the differ- 
ent classes of claims hereinbefore referred to were filed in this hon- 
orable court Noy. 15, 1875, among which was the report of said 
committee upon the claim of said Page. The reports of three other 
classes of claims were filed in this honorable court Dee. 18, 1875, 
among Which was the claim referred to in said amendment to said 
bill of complaint of S. Hl. Gookin and others; that said defendant 
corporation found no objections to any of said reports, with the ex- 
ception of the aforesaid report upon the claims of said Page; that on 
the twenty-first day of December, 1875, the said defendant corpora- 
tion herein appeared, by Sol. IF. Clark, its solicitor, and filed in this 

honorable court a motion to refer back the claim of said Page to 
398 said commissioners ; that afterwards, to wit, on the twenty- 

ninth day of February, 1876, the order set forth in the said 
amendment to said bill of complaint was passed, in and by which it 
was ordered “that the said report be, and the same is hereby, con- 
firmed and ordered to be carried into execution, unless within ten 
days after a copy of this order is served upon said Sol. F. Clark, Esq., 
of counsel tor the new company, a bill in equity, or a petition in the 
nature of a bill in equity, be filed impeaching said award on the 
ground of fraud or a mistake of fact.” The defendants aver that no 
such petition or bill was filed, and tnat said company, having ne- 
glected to pay the sum of money awarded to said Page by said com- 
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mittee in their said report, the said Page, at the April term of this 
honorable court, and on the fifteenth day of April, 1876, presented 
a motion or petition for a further decree, requiring said corporation 
to pay him the amount found due by said committee, anc eer 
forth the reasons why the said Page had been unable to comply wit 
certain conditions precedent, which said committee in and b their 
said report had required the said Page to perform ; that thereupon, 
after hearing said petition, this honorable court ordered and decreed 
that the said Page, upon complying with the terms of said decree, 
“have and recover of the said defendant corporation herein the sum 
of $25,500, lawful money, with interest from date, the same bein 
the amount of money awarded by said committee to said Page, aot 
that if said sum be not paid within thirty days from the date herein, 
the said Page have his execution for the said sum and ten per cent. 
interest thereon from this date, to be levied upon the property of said 
defendant corporation herein, both real and personal,as executions are 
issued, levied, and satisfied at law, and for his costs;” that the said 
Little Rock and Fort Smith Railway, defendant herein, having ne- 
glected and refused to make said payment in accordance with said 
order and decree, execution was issued in favor of said Page on May 
23, 1876, for the sum of $25,500 and costs; that thereupon, on the 
twenty-seventh day of said May, the said defendant railway corpo- 
ration, by Sol. F. Clark, its attorney, presented a petition to this hon- 
orable court setting forth that the aforesaid execution had been issued, 
and that said marshal had levied the same on certain locomotive 

engines, cars, and other property of said corporation, and 
39 threatened to stop the running of said trains, and also setting 

forth reasons why, in his opinion, the prayer of said petitioner 
should be granted to set aside the aforesaid order of April 15, 1876, 
or to modify the same so as not to authorize any execution on said 
claim. The defendants aver that the said petition was refused, and 
said execution was returned satisfied in full on May 30, 1876, all of 
which will more fully appear by reference to Exhibit L, which the 
defendants make a part of this their answer. 

The defendants admit that on Dee. 16, 1875, said Frank Shaw and 
David S. Greenough and Charles H. Richardson filed certain objec- 
tions to the reports of said committee which had been theretofore 
filed in this honorable court in favor of certain claims, among others 
that of the said Henry Page, a copy of which said objections are set 
forth in the aforesaid’ Exhibit Eto said amendment to said bill of 
complaint; that the aforesaid objections were afterwards overruled 
by this honorable court, and thereupon the said Shaw, Greenough, 
and Richardson prayed an appeal to the Supreme Court of the 
United States, which appeal was granted ; but the defendants aver 
that said appeal was never entered or prosecuted in said Supreme 
Court, but that the same was wholly abandoned; and the defend- 
ants deny that any order affirming the report of the said committee 
upon the claims of said Page, or that any report of the said commit- 
tee to this honorable court was ever affirmed by the Supreme Court 
of the United States, or that said court ever had any of said reports 
presented for their consideration. 
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The defendants admit that, on the 6th day of July, 1875, being 
four months before any reports of said committee were filed in this 
honorable court, the said Frank Shaw and David S. Greenough filed 
their two certain bills of review in this honorable court, attacking 
the aforesaid deerees rendered in said foreclosure suit for errors upon 
the face of thie pr reve edings n ench of said SUITS, numbered ohne hun- 
dred and thirty-cight and one hundred and thirty-nine on the equity 
docket of this court: that the defendants to said bills of review tiled 
their demurrers, and, after hearing thereon in this honorable court, 
each and beth of said bills of review were dismissed: that the 
said Shaw and Greenough thereupon appealed from said decrees 
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error In the proceedings had,or in the deerees rendered in said suits, 
or in either of them, contirmed the decrees of this honorable court 
distuissing said bills of review, as will more fully appear bv refer- 
enee to the report of said) suits, entitled “Shaw e¢. Railroad Com- 
pany, and “Same vo Same contamed im vol. LOO, }>}?. (iho to OLS, 
ot the reports of the cases nreued and $1 trudged in the Supreme 
Court of the United States The defendants denv that either this 
honorable court, or said Supreme Court of the United States, ever 
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Orrick oF LittLe Rock axnp Fort Surry RarLroap Company 
Litre Rock, ARK., Aug. 24, 1871. 
A meeting of the former board of directors of the Little Rock 
and Fort Smith Railroad Company convened this day upon the call 
and by the request of J. Lo Shinn, Esq., vice-president and acting 
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president of the company, for the purpose of discussing the condi- 
tion and prospects of the road, and to adopt such measures as might 
be found necessary in their judgment to relieve the company from 
its present embarrassment and renew again the work of construction. 

Present: Messrs. J. L. Shinn, vice-president and acting president, 
chairman, and Charles G. Seott, J. H. Hanev, A. J. Ward, and Ed- 
ward Wheeler. 

The meeting was called to order, and its objects explained by the 
chairman. 

Whereupon J. TH. Haney, Esq. offered the following preambles 
and resolutions, which, after full discussion, were unanimously 
tdopted, to wit: 

I. Whereas ata meeting of the board of directors of the Little 
Rock and Fort Smith Railroad Company, held at Little Roek on 
the eleventh dav of November, ISTO, a vacaney In said board was 
eaused by the resignation of Anderson Gordon of his oftive of di- 
rector of said company; and 

Whereas by reason of certain representations made to this board, 
John ©. Pratt, of Boston, Mass... was elected to till the said yaeaney | 
and 

Whereas at the same time and place, Charles G. Scott resigned his 
oftice of president of said board of directors, and the said John C, 
Pratt was elected to fill the Vacancy caused by the resignation of said 
president: and 

Whereas the said John © Pratt was not at that time,and never 
has been, a stockholder of the s ul company; and 


Whereas the seventh section of the charter expre ssly provides 
that all directors shall be stockholders The refi be it 

Resolved. 1. That the sand election of on (. Pratt to the 

4020 ottices of director and president of sud company was ilegal 
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the said company, and by any of the etticers of said company under 
his administration, are legal and void, and are net binding upon 
sl peu 


li. And whereas by a reselution of the beard of directors adopted 
en the eleventh dav of July, IST, the president of said company 
was fully authorized to advance to Warren Fisher, Jr, the contractor 
of said company, on account, such amount of the bonds and stock 
of said company as he might in his diseretion see proper to do, as 
provided in the contract between said Warren Fisher, Jr., and said 
company > and 

Whereas the said president did, on the twenty-eighth day of July, 
ISTO, and on the eighth day of August, 1S70, advance on account 
alarge amount of the bonds and stock as aforesaid to the said 
Fisher: and 

Whereas an election was appointed to be held by the stockholders 
of said company on the third Mond: ay oft December, ISTO, at Little 
Rock, for nine directors to serve for the ensuing vear; and 

Whereas by reason of certain representations made to the said 
stockholders, the following persons, to wit, John C. Pratt, William 
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T. Hart, Ebenezer F. Farrington, George B. Silsbee, F. M. Weld, and 
Elisha Atkins, of Boston, Mass., and C. G. Scott, B. F. Rice, and J. 


M. Lewis, of Little Rock, were declared by the commissioners of 


said election to be duly elected as directors of said company ; and 

Whereas the said John C. Pratt, Wm. T. Hart, Ebenezer F. Far- 
rington, George B. Silsbee, F. M. Weld, and J. M. Lewis were not at 
that time stockholders of the said company, and were, therefore, 
incligible to the office of directors of said company; and 


Whereas there were voted at said election $4,745 shares, a large 


majority of which were voted by persons who were not at that time 
stockholders of said company; and 

Whereas it was not competent for the holder or holders of the 
said shares of stock so advanced to said Fisher on account of con- 
tract as aforesaid to exercise the privileges of stockholders at said 

election ; and 
403 Whereas the seventh section of the charter of said com- 
pany expressly provides that all shares of stock must be 
owned or possessed by the voter in his own right or by his principal 
three months before they are voted: Therefore, be it 

Resolved, 1. That the said election of directors held on the third 
Monday of December, 1S70, was illegal and void. 

2. That all acts done by John C. Pratt and others under color of 
said election are illegal and void, and are not binding upon. this 
company. 

lil. Whereas there was no legal and valid election of directors of 
said company on the third Monday of December, 1870, to serve for 
the ensuing vear; and 

Whereas the tenth section of the charter of said company ex- 
pressly provides that a failure to elect officers shall not dissolve the 
corpora tion, but the board in office shall continue the exercise of its 
ranetions until anew board can be elected: and 

Whereas Charles G. Seott, J. L. Shinn, A. J. Ward, J. H. Haney, 
Kdward Wheeler, and U. M. Rose were on the third Monday of De- 
cember, 1870, the legally and duly qualified, acting, and recognized 
directors of the said company : Therefore, be it 

Resolved, That Wwe, Charles (yr. Scott, J. L.. Shinn, A. PS Ward, J. 
H. Haney, and Edward Wheeler, a majority and legal quorum of 
the board of directors of said company, do hereby resume the exer- 
cise of our duties and powers as the board of directors of the said 
Little Rock and Fort Smith Railroad Company, the same as if the 
exercise of such duties and powers had never been interrupted or 
suspended. 

Messrs. James Lawson and James A. Martin filed their applica- 
tions for leave to withdraw their resignations as directors, and by 
leave their resignations are withdrawn, and they entered upon the 
discharge of their duties as members of the board of directors. 

Mr. Scott placed in nomination the name of Anderson Gordon, 
Esq., to fill the vacaney occasioned by his resignation as a direetor 
of the company, and, upon balloting, Mr. Gordon was declared duly 
elected a director of the company and entered upon the discharge 
of his duties as such. 
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On motion of Mr. Gordon, the board proceeded to the election of 

a president to fill the vacancy occasioned by the resignation 

404 of Charles G. Scott, Esq., and Mr. Scott was placed in nomi- 

nation, received the unanimous vote of the board, was de- 

clared duly elected president, and entered upon the discharge of his 
duties as chairman of the board. 

Mr. Scott presented to the board a communication in the form of 
a report, with accompanying documents in regard to the affairs of 
the company and road, which on motion was received, read, and 
approved, and the secretary instructed to furnish copies to the news- 
papers in the city of Little Rock for publication. 

Mr. J. H. Haney presented the following resolutions, which were 
read and after discussion unanimously adopted, to wit: 

1. Resolved, That an executive committee of this board of direet- 
ors be elected, to consist of three directors, one of whom shall be 
president, who shall be ez-offico chairman of said committee, and 
that a majority of said committee shall constitute a quorum for the 
legal transaction of business. 

2. Resolved, That the said executive committee be, and they are 
hereby,.invested with the full powers and authority of this board, to 
do all acts that this board can or may legally perform, and the acts 
of said executive committee shall be binding upon this company. 

3. Resolved, That the executive committee be, and they are hereby, 
instructed to make a settlement of the account of Warren Fisher, Jr., 
on account of his contract for the construction of the road of this 
company, and in case of his refusal or inability to proceed without 
delay with the work of construction the said executive committee 
are hereby instructed to negotiate and contract on behalf of this com- 
pany for the completion of the construction and equipment of the 
sald railroad in the shortest practicable time. 

4. Resolved, That the executive committee of this board of diree- 
tors be, and they are hereby, instructed to take such steps as they may 
deem proper to procure from Edward L. Adams, the treasurer of this 
company, at Boston, Mass., a full and complete exhibit of all the 
transactions of his office from the date of his election as treasurer to 
the present time, as shown by the books and records of his office, 
and the said Edward L. Adams, treasurer, is hereby directed to aid 
and assist the said executive committee in the performance of their 

duties in making their investigations. 


405 5. Resolved, That the executive committee are hereby in- 


structed to give notice, at such time as they may deem proper, 
by publication in one or more newspapers in Boston, New York, and 
Little Rock, that all bonds and stocks issued by John C. Pratt, as 
president of this company, or under his authority and direction, are 
fraudulent, and will not be recognized by this company, and that 
all parties holding any of the same, by purchase or other legitimate 
means, are requested to report the facts to said executive committee, 
in order that Justice may be done in the premises. 
On motion of Mr. Ward, the board proceeded to the election of 
two directors to constitute, with the chairman, the executive com- 
mittee, under the resolution adopted above, and Messrs. J. H. Haney 
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and Edward Wheeler were placed in nomination and unanimously 

elected members of the executive committee. 
There being no further business, on motion, the board adjourned, 

subject to the call of the president, 

GORDON N. PEAY, See’y. 


Exuipir I. 
STATE OF ARKANSAS: 


In the Pulaski Chancery Court. 


Be it remembered that at a term of the Pulaski chancery court, 
begun and held at Little Rock, the seat of government of the State 
of Arkansas, oon} the thir Monday in) April, A. 1). IS74, present, the 
Hon. W. 1. Warwick, chancellor, presiding, among others, the fol- 
lowing proceedings were had in said court, on the ‘third di av of Au- 
gust, IST4.a day of said term, to wit: 


STATE OF ARKANSAS er rel. Henry Pace, Treasurer, 
ex parte » 1295. 
L. Ro anp Fort Svrru RAILROAD. 


Be it remembered that the report of S. B. Beaumont, receiver, here- 
tofore filed, and no objection being taken thereto, said report is con- 
firmed, and the said S. B. Beaumont finally discharged. 


105 THe STateE OF ARKANSAS, County of Pulaski: 


In testimony that the foregoing is a true and correet copy of the 
order made and had inthe above-entitled cause, as therein stated 
and as appears of record in record book Lat page 627, which record 
is of my office, I, J. W. Callaway, clerk of the Pulaski chancery court, 
hereunto set my hand and affix seal of said court, at office, on this 
April 15, ISS3. 

[SEAL. | J. W. CALLAWAY, Clerk. 
° exuipir J. 
LirtLe Rock, Aug. 17, 1869. 

Pursuant to acallof the president, a meeting of the board of direet- 
ors of the Little Rock and Fort Smith Railroad (" OMpany Was hel | 
at the office of the company in Little Rock, at which there were pres- 
sent Messrs. Charles G. Seott, S. L. Gritith, D. E. Jones, J. L. Shinn, 
Chas. C. Reid, Jr, and Edward Wheeler, a quorum. 

The following communication from Mr. D. W.C. Wheeler, the eon- 
tractor for the construction of the road, was received and read by the 
secretary : 

Lirrte Rock, Aug. 14, 1869. 
To the president and directors of the Little Rock and Fort Smith 
Railroad Company. 

GENTLEMEN: In view of the probable action of the next Congress 

of the United States upon the subject of a Southern railway to the 
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Pacific coast, and the advantages that will accrue to this State from 
having the Little Rock and Fort Smith railroad constitute a part of 
such Southern route, the completion of your road to Fort Smith at 
the earliest practicable day has become a subject of paramount im- 
portance, not only to your company, but to the citizens generally of 
this State. 

Being impressed with the importance of this I have made such 
financial arrangements, conditioned upon certain modifications of the 

existing contract approved by the executive committee of your 
407 ‘board, Dee. 18, 1868, with Mr. Warren Fisher, Jr., of Boston, 

Mass., in behalf of himself and his associates, as will insure 
the completion and equipment of your road with all reasonable des- 
patch. These modifications | now desire to submit for your consid- 
eration and approval. 

First. I propose, in lieu ef the $5,825,000 of the first mortgage 
bonds and the $425,000 of the second mortgage bonds of seid com- 
pany, to be paid to me as specified in said contract, that said Little 
Rock and Fort Smith Railroad Company shall pay to me or my 
assigns, in the manner specified in said contract, $5,500,000 of first 
mortgage bonds of said company and $5,000,000 of land bonds, said 
$3,500,000 first mortgage bonds to be secured by a first mortgage 
upon the railroad of said company, and its equipments, appurten- 
ances, franchises, and all the remaining, present and future, to be 
acquired property of said company, with the exception of the lands 
granted by Congress and the State of Arkansas to aid in the con- 
struction of said railroad, and such other lands as may hereafter be 
donated to said company, or received in payment of subscriptions 
to its capital stock, the bonds under said first mortgage to be of the 
denomination of $1,000 each, payable in thirty years from the first 
day of October, 1869, with interest coupons attached thereto bearing 
interest at the rate of six per centum per annum, payable semi- 
annually, the principal and interest of said $3,500,000 of first mort- 
gage bonds to be pavable only in United States gold coin, said 
$5,000,000 of land bonds to be secured by a first mortgage upon the 
lands of said company granted by Congress and the State of Arkan- 
sas to ald in the construction of said railroad, and such other lands 
as may be donated to said company or received by it in payment 
of subscriptions to its capital stock, said land bonds to be of the de- 
nomination of $1,000 each, payable in thirty (50) years from the first 
day of January, 1870, with interest coupons attached thereto bear- 
ing interest at the rate of seven per centum per annum, payable 
semi-annually. 

Second. I PO Pose that the said company shall pay over to meand 
mv assigns all moneys that may hereafter be received from the sale 
of bonds in the Clarksville district or elsewhere by the State of Ar- 

kansas, and to be appropriated or invested in the capital 
408 — stock of said company ; also all money now due or that here- 
after may be received by said company on account of sub- 
scriptions to the capital stock, after payment of the expenses of said 
company, together with all State, county, city, and town bonds, or 
evidences of indebtedness that may be given in aid of or subseribed 
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in payment of stock of said company, and that said company shall 
be held bound to pay and deliver to me and my assigns, In the man- 
ner provided in said contract of Dec. 18, 1868, the $5,000,000) pre- 
ferred stock and $2,000,000 common. stock, together with the bal- 
ance of the common stock stipulated to be paid in said contract, 
after deducting therefrom the stock subscribed and that may be 
subscribed as above provided for, and the stock heretofore subscribed 
for by individual subscribers. 

Third. I desire the Little Rock and Fort Smith Railroad Com- 
pany also to agree that it will not increase or Issue its capital stock, 
whether common or preferred, to a greater amount than it is now 
established or fixed at, that is to say, bevond 85,000,000 common 
stock and $3,000,000 preferred stock ; also that it will not make er 
execute any other mortgages or bonds, or create or establish any 
other lien or incumbrance upon any of the property of the company 
than those above specified without the written consent of myself or 
nlV assigns. 

Fourth. T propose that the contract heretofore approved on the 
eighteenth day of December, 1868, with the exception of the modi- 
fications before mentioned, shall be and remain as the same now 
exists, and the payments shall be made upon monthly estimates in 
the manner provided in said contract, with the exception of substi- 
tuting the first mortgage and land bonds as above provided, for the 
first and second mortgage bonds, as In said contract stipulated to be 
pari, 

In order to secure the speedy completion of your railroad T have 
assigned and transferred to said Warren Fisher, Jr. all my right, 
title, and) interest, and all the right, title, and interest of my asso- 
ciates and cestud que trusts ino and to the stock, bonds, moneys, and 
all other assets and emoluments that may from time to time be due 
and pavable under the aforesaid contract of Dee. 1S, IS6S, and all 
the stock, bonds, OnE Vs, and all other assets that mayv be due and 

pavable under the modifications of said contract herewith 
Ho submitted, and have constituted and appointed the said War- 

ren Fisher, Jr, and his substitutes, my lawful atterney to 
receive said) bonds, stocks, moneys, and assets as the same may be 
due and payable under said contract and the moditications thereof 
herein proposed, which said assignment [ request your board to 
ratify, contirm, and approve. 

Trusting that the moditications of the contract of Dee. 18, which 
[ have pare as above, will meet with vour approval, and: that 
you will unite your efforts with mine in securing the early comple- 
tion of your road, 

I remain, respectfully, 
D. W. C. WHEELER, Trustee, 
By EDWARD WHEELER, 
Attorney-in- Fact. 


Which communication was read by the secretary, as also a copy of 
the contract between D. W. C. Wheeler, as trustee, and Warren 
Fisher, Jr. dated the ninth day of June, 1869. 
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The following votes were then offered by Mr. Wheeler and adopted, 
to wit: 


Voted—That the propositions this day submitted by DeWitt C. 
Wheeler, trustee, for the modification of the contract for the con- 
struction of the road of this company, approved by the executive 
committee of this board on the eighteenth day of December, 1868, 
be, and the same hereby are, accepted by this board, and this com- 
pany agrees to conform to the changes thereby made in said contract 

Voted—That this board does hereby ratify and confirm the assign- 
ment of the aforementioned contract for the construction of the road 
of this company made by DeWitt C. Wheeler, trustee, to Warren 
Fisher, Jr., of Boston, Mass., and dated the ninth day of June, 1869, 


und this company agrees to pay and deliver to said Fisher, Jr., the 


bonds, stock, and assets specified in said contract, and the modifica- 
tions thereof this day made from time to time as the same may be- 
come due and payable under said original and modified contract ; 
and the secretary of this company is hereby directed to transmit to 
the said Fisher, Jr., a copy ot the foregoing resolutions under the 
seal of this company in token of its assent to said assignment. 


110) Exuipir kK, No. 1. 


Neheoduls of Tint rest Coupons of Arkansas State Bonds issued lo the 
Littl Rock and Fort Snith Railroad, and ‘paid by Henry Page, 
Treasurer of Mate. 


LS TN 


7 : Coupon Amount of No. of . 
Date of bond, No, ofl bond. No coupon. coupon, Total, 
April 1. 1870 From ] te 22 3 Bo OO ~~ 770 GO 
: & a % » * : « . « » * 


$62,965 00 


HENRY PAGE, 


Treasure r of 4 t rkhansas. 


Orrick Avuprror or Strate, Lirtie Rock, ARK. 

I, A. W. Files, auditor of State of the State of Arkansas, do hereby 
certify that the within two puives contain a true and perfect copy of 
State treasurer’s report of coupons from Arkansas State bonds issued 
to the Little Rock and Fort Smith Railroad Company, pad by Henry 
Page, treasurer, during the third quarter of 1575, as the same now 
appears on file in my office. 

n testimony whereof, I have hereunto set my hand and affixed 
the seal of my office the date above. 
(SEAL. | A. W. FILES, Auditor, 
By ARLOW FARMIN, J. A. 
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Exuipit Kk, No. 2. 


Orrick OF AUDITOR OF STATE, 
Lirtte Rock, ArK., Aprif 12, 1885. 
I, A. W. Files, auditor of State of the State of Arkansas, do hereby 
certify that on page 30, book No. 14 of record of treasurer's 
411) = accounts in my office, under an account in the third quarter 
of 1873, headed as follows, viz: 


“« Dr. lenny PAGE, Treasurer of Arkansas. Cr.” 


The following items and entries appear on the credit side of said 
account, to wit: 


™ bby parte interest on Ark. State Bonds, Little Rock and 
Port Benith BR. B. ...... POUR cies MEME OF Se SH2.9025 00.” 


And LT further certify that on page 125 of said same book of record, 
under an account headed as follows, viz: 


“Dr Henny Pace, 7reasevrer. in vecount with the State of Arkan- 
sis (second quarter, 1S74). Cr.” 


The following items and entries appear on the credit side of said : 
account, to Wit: 


“May 20th. Interest paid on Arkansas State bonds on | 
account of sinking fund, per schedule 

NE 0S OR in en ioonce eeepc $16,265 00 4 

“That is to say, L. Ro & FtS. RR. aid bowds. $15,995 , 

ee re I vires sites, + coon ne eee 270.” ; 

sf 


In witness whereof, | have hereunto set my hand and affixed the 


seal of my office the day and year first above written. ; 
[SEAL | A. W. FILES, Auditor of State, } 

By ARLOW FARMIN, D. A. | 

. 

kxuipr K, No. 3. | 

STATE TREASURER’S OFFICE, 

nme us 12 a PF — « 

Littie Rock, May 20, 1875. 

To Hon. ts. Wirrener, State Auditor. 
Sir: [have the honor to present for file in your office the follow- 
llige schedule of COUPOTis of Arkansas State bonds, heretofore paid ? 
by me, and request that I may be allowed eredit for such payments 3 
in the quarter ending this date: : 


412 No. of bond.; No. of coupon. Am’'t of each coupon. | Total. 


l to 12 D | S355 00 


* 


d 


| 
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wee | oe gf ee REE TI ae PY $15,995 00 

376 5-6-7 $35 00 90 

OTe 5-6-7 do. 90 

I oo ceeinsnciecrenesenls Mee 270 
GRRE GIES cc crecin ccna oxineneeusuieeesaeeoae 16,265 
Very respectfully, HENRY PAGE, 


State Treasurer. 


Orrick AUDITOR OF STATE, 
Lirrte Rock, Ark., April 11, 1883. 

I, A. W. Files, auditor of the State of the State of Arkansas, do 
hereby certify that the three foregoing pages contain a true and per- 
fect copy of the report ot Henry Page, treasurer of Arkansas, made 
to this office, and dated May 20, 1874, of coupons of Arkansas State 
bonds paid by him during the quarter ending May 20, 1874, as the 
same now appears on file in my office. 

In testimony whereof, | have hereunto set my hand and affixed 
the seal of my office the date above. 

[SEAL] A. W. FILES, Auditor, 
By ARLOW FARMIN, D. A. 


Exuipit L, No. 1. 


Unirep States OF America, Eastern District of Arkansas : 


Be it remember that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun 

115 =and holdenon Monday, the twenty-fifth day of October, anno 
Domini one thousand eight hundred and seventy-five, at the 
United States court-room, in the city of Litthe Rock, Arkansas, the 
Hon. Henry C. Caldwell, district judge, presiding and holding said 
court, the following proceedings were had, to wit, on Dec. 21, 1875: 


C. W. Heunxtinaton et al. 
v. 
LittLeE Rock & Fort Situ R. R. Co. et al. 
Comes the Little Rock and Fort Smith Railway, by Sol. F. Clark, 
E:sq., her solicitor, and files herein her motion to refer back to the 
commissioners the claim of Henry Page. 


Exurisit L, No. 2. 


Unirep States or America, Eastern District of Arkansas : 

Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the tenth day of April, anno Domini one thou- 
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an equitable supersedeas of the said order and execution. Wherefore 
they pray that said execution may be recalled or quashed, and that 
said order may be set aside or modified as not to authorize any exe- 
cution on the said claim. 
LITTLE ROCK AND FORT SMITH RAILWAY, 
By SOL. F. CLARK, Attorney. 


Unirep States, Eastern District Arkansas : 


I, Sol. F. Clark, attorney for said Little Rock and Fort Smith 
Railway, being duly sworn, do depose and say: That I believe the 
facts contained in the foregoing petition to be true. 


SOL. F. CLARK. 


Sworn to and subseribed before me, this twenty-seventh day of 
May, 1S76. 


RALPH L. GOODRICH, Clerk. 
Indorsed: Filed May 27, 1876. Ralph L. Goodrich, clerk. 


A true copy. 


Attest : [SEAL. | RALPH L. GOODRICH, Clerk. 


417 And on October 6, 1885, the following proceedings were 
had, to wit: 


Wictram H. TompKins 
~~ 2. 
The Litre Rock anxp Fort Ssiru Rartway et al. 


Comes the complainant by John MeClure and John R. Dos Passos, 
K’sqs., his solicitors, and come the defendants by C. W. Huntington 
and Dillon & Swayne, Esqs., their solicitors, and by consent of par- 
ties this cause came on to be heard at Keokuk before the Hon. 
Samuel F. Miller, justice of the Supreme Court, assigned to the Sth 
judicial circuit, and Hon. Henry C. Caldwell, district judge, and 
thereupon it was ordered and decreed as follows, to wit, that the 
said bill be, and the same is hereby, dismissed for want of equity at 
the cost of the plaintiff, and it is further ordered that execution 
issue for said costs, and the said complainant by his said solicitor 
prays an appeal to the Supreme Court of the United States, which 

raver Is granted. 
11S The opinion in the case is in the words and figures as_fol- 
lows, to wit: 
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419 Circuit Court of United States, Eastern District of Ar- 
kansas. 


Wituiam H. Tompxins 
vs. 
LittLE Rock anp Fort Smitu Raiiway ef al., 
and 
WiLuiaAM S. WILLIAMS 
vs. 
LitrLE Rock, Mississipr1 River anp Texas Raitway et al. 


Mr. Justice MILLER : 

These are two separate suits brought by the holders of bonds issued 
to the defendant railroad companies, or to their predecessors which 
had received the bonds by the State of Arkansas. 

The bonds are without the indorsement of the companies, and if 
they are responsible for their payment, as the plaintiffs assert in 
their bills, that responsibility must arise out of some other matter 
connected with their acceptance and sale of them to the present 
holders or their privies. ‘The bonds were in the following form : 


420 Uwnitep STATES OF AMERICA: 


It is hereby certified that the State of Arkansas is indebted unto 
the Little Rock and Fort Smith Railroad Company, or bearer, in 
the sum of one thousand dollars, lawful money of the United States 
of America, redeemable in the city of New York thirty years from 
the date hereof, with interest at the rate of seven per cent. per an- 
num, payable semi-annually in the city of New York, on the first 
days of April and October in each year, on the presentation of the 
proper coupons, hereto annexed. 

The faith and credit of the State are hereby solemnly and irre- 
vocably pledged for the payment of the interest and redemption of 
the principal of this bond, issued in pursuance of an act of the Gen- 
eral Assembly of the State of Arkansas, approved July 21, 1868, 

entitled “An act to aid in the construction of railroads,” the 
421 said act having been duly submitted to and duly ratified by 

the people of the State at the general election held November 
od, 1S6S. 

These bonds were signed by the Governor and countersigned by 
the treasurer of the State, duly delivered to the companies, and by 
them sold for value; and it may be assumed, for the purpose of this 
opinion, that the plaintiffs are owners or represent holders who are 
bona fide purchasers of them. 

The State having failed for several years to pay the semi-annual 
interest, it was demanded of the railroad companies who are de- 
fendants in these suits, who also refuse.to pay. 

It is clear enough that there is in the bonds themselves, with no 
indorsement, nothing which binds the companies that received and 

sold them to pay either the principal or interest. If they were 
422 so_ bound, an action at law would be the proper remedy to 
enforce the obligation. 


ee ee 
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The bills, or rather the bill (as I shall in the future speak in the 
singular, as the cases are identical)—the bill is founded on the 
ground of an equity arising out of the provisions of the statute re - 
ferred to in the recital of the bonds as the authority for their issue, 
and especially an equitable lien on the road or its income, which 
was built mainly out of the proceeds of the sale of these bonds. 

Before we proceed to examine into the existence of this len—that 
is, Whether the statute by its language confers such a lien—we are 
met by the preliminary proposition on the part of the defendants 
that the statute itself is void, because it is not in conformity to the 
provisions of the constitution of the State under which it purports 

to have been enacted. The provisions relied on in support 
425 of this proposition are section 6, article 10, and section y+ A 

article 5, of the constitution of 1868. The first of these de- 
clares that “the credit of the State or counties shall never be loaned 
for any purpose, without the consent of the people expressed through 
the baliot-box.” The second, that “no publie act shall take effect or 
be in foree until ninety days from the expiration of the session at 
which it was passed, unless it is otherwise provided in the act.” 

The statute under which these bonds were issued contained a di- 
rection that it should be submitted to a vote of the people of the 
State, and provisions for the time when the vote should be taken, 
the manner of voting, and the means by which the result should be 
ascertained and declared. It also provides that if it appears that a 
majority have voted for the act it shall immediately become opera- 

tive and have full force. The twelfth section of the act which 
424 relates to this part of the subject is as follows: 

Section 12. Be it further enacted, That at the next general 
election to be holden under the provisions of section >, article 
15, of the constitution of this State, the proper officers having charge 
of such election shall, upon a poll, as in other cases, take and receive 
the ballots of the clectors qualified to vote for officers at such elee- 
tion for and against this act in compliance with section 6, of article 
10, of the constitution; such ballot to contain the words: “ For 
railroads,” or, “ Against railroads.” And if it appears that a ma- 
jority so voting have voted “ For railroads,” this act shall immedi- 
ately become operative and have full force, and all laws heretofore 
passed for loaning the credit of this State in aid of railroads shall 
cease and be void; but if a majority shall be found to have voted 
“ Against railroads,” this act shall be void and of no effeet. 


425 The vote was taken in conformity to this section, was found 

lo be in} favor of the issue oft the bonds, and Wits so declared. 
But the argument against the validity of this proceeding is that the 
Legislature had not adjourned when the popular vote was taken, 
and therefore the ninety days after the expiration of the session re- 
quired by the constitution had not elapsed when the voting was 
done, nor did the act declare any other time when the law should 
go Into effeet. There was, therefore, no valid law which authorized 
the vote of the people on the subject. In my opinion this view of 
the matter, though sustained by the opinion of the supreme court of 
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the State in the case of the State of Arkansas vs. The Little Rock, 

Mississippi River and Texas Railroad Company, 30 Arkansas R., 
701, is erroneous. 

426 That opinion, and the argument made now in == of 


it, are based upon the idea that a separate statute, with all the 
incidents required to make it a perfect law in itself, was necessary 
to enable the people to vote whether this proposition should become 
a law or not. To me it appears plain that the bill is not a law until 
approved by the vote of the majority of the people, as the constitu- 
tion required. Until then it is but a project for a law; a bill which 
becomes a law when so approved. The constitution means this, or 
it is without meaning. 

The Legislature which framed this bill so understood it, and acted 
on that view. The section copied above declares that if the vote is 
for the law, it shall then immediately be a law and go into opera- 
tion. If against it, the act shall be void and of no effect. The 
statute, then, in deseribing the means by which the vote shall be 

ascertained declares when it shall go into operation, fixes a 
427 ~~ time different from the ninety days after the expiration of the 

session, namely, the time when the vote is counted, and the 
result is ascertained. 

This voting by the people is a necessary part of the proceeding 
by which this class of statutes is enacted,and they are not laws until 
this is done. 

The statute under consideration, when it thus beeame a law, did 
contain a specific designation, as required by the constitution, of a 
time when it should go into effect, and it is not void for want of 
such direction. It was not a law, nor did it on its face purport to 
be a law until the approval by the people was officially ascertained. 

When this was done it contained a definite provision for the time 
when it should go into effect. I can see no want of conformity to 

the constitution ini this réspect,and thisopinion is contirmed by 
428 the contemporaneous action of the Governor, the commission- 

ers appointed to determine the roads which should receive 
the bonds and the amount to be awarded each road, and by all the 
State officers who were called upon to act under the law. 

It is argued, however, with much foree, that the decision of this 
question by the supreme court of Arkansas in the case referred to 
is binding on this court, and must be accepted by the latter as the 
true introduction of the constitution of the State as applied to a 
statute of the State. 

Whatever may be my own personal opinion in this question, I do 
not think it absolutely necessary that it should be deeided now, for 
Jam bound by a decision of a similar question by the Supreme Court 
of the United States, which renders the point here taken immaterial. 

The State of Florida having issued her bonds to railroad 

429) companies of the State under a statute which the supreme 
court of the State decided to be void for want of constitutional 
iuthority, the holders of the bands sued the companies, who had re- 
ceived and negotiated them, in the cireuit court of the United States, 
as the plaintiffs in the present suit have done to enforce the hen 
v1—1018 
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its own bones, 
Railroad Companies es. Schulte, 105 U.S. RTS, 


} 


The Supreme Court of the United States held that conceding the 
bones to be void as against the State, the holders of them were, 
nevertheless, entitled to such lien as the statute gave against the 

railroad Ci} PETES, Who had aces pte and sold the bones, und had 
ratified the lien provid d by the statute. 
Li, pr. D2), 


Accepting the doctrine of that cuse as applicable to this, the re 


450 of equity can enforce aadtist these railroad companies or 
their property o. Income can be Impliod from the act of LS6S, 
or arises out of the circumstanecs of the case. 

This act, by its first section, authorized the Issue to each railroad 
COTPRUNY of the State Which should become entitled thereto the 
bonds of the State to the amount of S15,000 per mile where there 
had been no land grant from the United States, and 310,000 per 
mile where such grant had been received. By other sections the 
Board of Railroad Commissioners, a body then in existence, Was 
authorized to ascertain anid It por © the Croverpor what COrTn mines 
were entitled to receive thes horeds, ana how many of such rons, 
of $1,000 cach, should be issued to the companies applying for them 
according to rules peesertbed by the statute. The obligations which 

the statute imposes on these companies are found in the 
451 — sixth, seventh; and eighth sections of it. The first of these 

declares that the bonds or the avails of them shall be dis- 
posed of solely for the purpose of providing for the ironing, equip- 
ping, building, and completing said roads, 

As the plaintiffs chum: here rests mainly on the provisions of the 
seventh nid erehth al tons of the ACI, they ure here copied in full : 


Sretion 7. Bert further enacted, That the Legislature shall from 
time to time IVD dsc Upon each railroad COMPA Co Which bonds 
shall have been issued a tax i) al to the amount of the annual 
interest Upon st h bouds then outstanding and unpaid, Which tax 
may be paid in meney or tin the part due coupons of the State at 
par, and atter the « Xpuration of tive Vears from the completion of 
said read the Legislature shall impose an additional special tax of 

J) percent. per annum upen the whole amount of State aid 

i520 granted to such company, payable in money or in the bonds 

and COUpPOnS of the State at Paar, and if in money, the same 

shall be invested yy the treasurer of the State in the bonds of the 

State, at their current market value. The taxation In this section 

provided to continue until the amount of bonds issued to such com- 

pany, with the interest thereon, shall have been paid by said com- 

pany, as herein specified, in which case.the said road shall be en- 

| titled to a discharge from all claims or liens on the partaf the State: 
| Provided, “ Phat nothing herein contained shall be so construed as 
to deprive any company securing the loan of the bonds of the State 


which that statute gave to the State as security for the payment of 


} maining question is, whether any lien which a court. of 
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herein provided for from: paying the whole amount due from such 
company to the State, at any time, in the bonds of the State loaned 
inakdot railroads, or the coupons thereon, or in money.” 
*Sretion S. Be it further enacted, That in the case said com- 
pany shall fuil to pay the taxes imposed by the preceding 
be section at the time the same become due, and for SIXty days 
thereafter, it shall be the duty of the treasurer of the State, 
by writ of sequestration, to seize and take possession of the income 
and revenues of said company until the amount of said default shall 
be fully paid up and. satisfied, with costs of sequestration, after 
Which said treasurer shall release the further revenues of said com- 
parny to its proper ofhicers. 

The propositions of complainants is that these sections are in the 
nature of a statutory lien on the property of the railroad companies 
which received the bonds, for the security of the payment of these 
bonds, and that this lien enures to the benefit of any bondholder 
Into whose hands they may come. 

This proposition naturally divides itself into two, namely : 

1. Does the statute create a lien in favor of the State? 
Lot 2. If it does, is it a lien which follows the bonds of the 
State into the hands of subsequent holders after they had 
been delivered to the companies t | 

I confess that but forthe use of the word lien I see nothing in the 
power here conferred upon the Legislature in the nature of a lien. 

The power is “to impose atax upon the railroad company,” sufli- 
cient at first to pay the interest accruing annually on the bonds re- 
ceived from the State, and after five years from the road’s completion 
an additional annual tax of 23 per cent. on the amount of these 
bonds to be previa to the State. 

This tax is not made a lien on the property of the railroad com- 
panies by any express language. 

It is well settled that taxes are not liens, unless they are expressly 

made so by the law or ordinances which impose them. Hine 
435 vs. The Levee Commissioners, 19% Wail, 659; 2 Dillon on 
Municipal Corporations, 690. 

The remedy given by the Sth section to enforce the collection of 
this tax revels the idea that this tax is a lien upon the road, its 
franchises, or any other tangible property of the company, for it 1s 
limited to the sequestration of the income and revenues of the com- 
pany until the amount of the default shall be paid. 

It there be un lien at all it is contined tothe income and revenues 
of the COT PANY, and does not extend to its road-bed, track, locomo- 
tives, or any other visible property, This Is made still plainer by 
the guarded language which, even for the purpose of securing or 
appropriating this income and revenue to the payment of the debt 
or Its Interest, does not authorize taking POSSESSION of the read or its 
rolling stock, nor the operation of the road to produce income, but 

simply that the treasurer of the State may by a writ of se- 
456 questration selze and take possession ot the income and reve- 
nues of the company until the amount in arrears is paid. 
There is here no declaration of a lien on any property of the com- 


ae 
a a««€ 


ee et ene Meee 


244 WILLIAM H. TOMPKINS Vs. THE LITTLE ROCK 


“ny, nor any authority to seize it or to sell it, or to proceed against 
it in any way to enforce the payment of the debt. The remedy given 
lmplies that there is to be no other. 


If, then, there isa lien, it covers only the income or other revenue of 


the company, if any such there be. 

If the word lien were not in the statute [think no one would in- 
fer a lien on anything from the nature of the transaction as it Is de- 
scribed in the act. Without the use of that word it is simply an 
authority to the Legislature of the State to provide for thie pavinent 
by these companies to the State of the money which it will have to 
pay on its bonds issued for their benefit. | 

This is to be done by what the statute calls a tax on the company. 

But it is no morea tax in its essential character, though called 
437 = so, than it is a lien, though that word ts used. The matter 

is simply a power in the Legislature to assess or determine 
from time to time the sum which cach company ts required to pay 
tosave the State harmless in regard to the bonds it has received, 
and a direction to the treasurer to collect this assessment by Seq Ues- 
trating the income of the company tothe extent which may produce 
this amount. The tax is not even to be assessed or levied on the 
property of the company. It has no relation in its amount to the 
value of the company’s property, but solely to the amount of its 
obligation to the State. 

It would be ditlicult to find any detinition of the word lien adapted 
to this transaction. 

The manner in which the word lien is introduced into the 

2S) statute shows that it was not used in any clear or accurate 
sense, for itis a simple declaration that when the amount of 

the bonds issued to any company shall be paid to the State, either 
In money or in any of the State bonds, this taxation shall cease, and 
the “said road shall be entitled to a discharge from all claims or 
liens on the pear of the State.” These words are used undoubtedly 
out of abundant caution, and there could have been no thought in 
the minds of the Legislature that by the use of this word in connee- 
tion with ‘the word claim they were establishing a lien not already 
created by the statute. But it is not a lien, because the right con- 
ferred, whatever its nature, could only be exercised by some act of 
the Legislature imposing the tax. If the Legislature failed or ne- 
elected to ascertain the sum which each COM pany should pry, and 
fix the times at which it should be payable, there was 

439 no obligation, no fixed right to enforce, and therefore no lien. 
But the vear atter the passing the act of 1868, to wit, April 

10, 1860, the Legislature passed a statute to levy and enforee the 
collection of this tax. By its first section the auditor of public 
accounts Was required, on or before the first day of June and De- 
cember, to certify to the treasurer the amount which the State will 
have to pRLy for Interest Ol} the bonds issued to each railroad Coll- 
pany, and the treasurer was to notify the companies. If the com- 
panies, or any of them, neglected to pay, the Pulaski chancery court 
Was to Issue the writof sequestration provided for in the act of 186s, 
and appoint a receiver to execute it. This he was to do by taking 
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possession of all the income and revenue of the defaulting company, 
with authority to demand and receive all monies coming to 
10) the same from the operation of such road, and it is made the 
duty of all the officers of said company to return all monies 
to him. 

It also provides that only the net proceeds or surplus, after the 
necessary cost of operating said road, shall be applied in discharge 
of the tax due and unpaid. That this was the true construction of 
the act of IS6S is insen clear by a comparison with the previous 
Legislature of the State on the same subject; for this was not the 
first statute passed to aid by this loan of its credit in building roads 
within its border. A statute of the previous year, approved March 
1S, 1867, had authorized the issue of bonds to the extent of $10,000 
per mile to any company which had prepared forty miles of its road- 
bed to receive the rails, and the bonds were only to be issued in that 
proportion as fast as the track was so prepared. The fifth seetion of 

that act in the strongest terms declared that these bonds 
t41 = should constitute a len—a mortgage lien—on all the proep- 

erty, rights, and credits of the company recelving them, para- 
mount to all other debts, contracts, and labilities of said road. This 
PUTpose is thus expressed : ' 

“Sretion 5. Be it further enacted, That the receipt of any rail- 
road company for the bonds loaned to it by the State shall imme- 
diately operate as a lien upon the road, its rights, franchises, and all 
its property of every description, real and personal; and this hen 
shall be a hiortgage on all the property, rights, and credits of the 
road, and shall have priority over any and all other debts, contracts, 
or liabilities of said road; and said mortgage shall continue until 
the entire amount loaned to the said road by the State shall have 
been paid off” 


Subsequent sections of the act made provisions for the en- 
142 = forcement of this lien by seizure, by the Governor, of the 
road and other property of the company, by appropriating 
the income to the payment of the interest, and to the creation of a 
sinking fund to pay the principal; and finally, if necessary, by an 
absolute sale of all the property thus pledged to secure the State. 
The existence of these stringent provisions in the act of 1867, which 
are all left out of the act of 1868, which latter act expressly repeals 
the former, and the cautious limitation of the remedy to an appro- 
priation of the net income of the company, can leave no doubt that 
the other property of the company was not to be subjected to any 
lien for the payment of the bonds issued under the new law. 
Under this law of 1869, which is the practical interpretation of 
the Legislature of its power under the act of 1868, only the 
443 surplus income or net profits arising from the operation of 
the road could be subjected to the payment of such tax as 
the Legislature might impose for its payment. The State, therefore, 
if it had paid punctually the interest on its bonds according to the 
promise, which they bear on their face, and according to the pledge 
of its faith contained in the act of 1868, could only assert a right 
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to receive such surplus revenue or net income as might arise from 
the operations of the road of the company in default after paying 
the necessary operating expenses of the road. There is in the bill 
of complaint in these cases no allegation that there is any surplus 
income or any other revenue of the companies, or of either of them, 
which could be s-ized under the writ of sequestration, if all were 
issued by the treasurer or by the chancery court of Pulaski county, 

under the act of April 10, S60. But this act of 1S60 was re- 
Hl peated in express terms by the Legislature by act of May 29, 

S74, and the speenal proceeding pointed out for the State by 
act of 1869 no longer exists as a remedy, Supposing, however, that 
this repeal left the State to such remedy as can be found in the 
original act of S68, and that this court could be called on to ad- 
minister the equity of that act, it remains true that until it is shown 
that there is some revenue of the defaulting company to which the 
court can resort, or some net income of the company beyond the 
current expenses of operating the road which the court could ap- 
propriate to the satisfaction of complainants’ claims, the court would 
be without power in the premises. 

There was no power in the State to seize the road or to operate it, 
or to take any of the tangible property of the company for that pur- 

pose. - There can, therefore, be none in the court, for the court 
445 can only enforce such right as the statute gave the State. It 

is further to be observed that the whole theory of the bill in 
this case and of the remedy sought by it at the hands of the court 
is founded on the idea that there is a lien in favor of the holders of 
these bonds prior to all other liens, on the road itself and its running 
stock, Which may be subjected to sale for the satisfaction of the debt 
of the plaintifls against the State of Arkansas. 

I have thus far diseusssed the questions at issue as though the 
holders of these bonds are entitled to be subrogated to all the equl- 
hes, Whether they amount to a len or not, which the State of Ar- 
Kansas might have had against the companies which originally re- 
ceived these bonds. 

It remains to be considered how far the SOCUTILY which the 

Lit statute gave the State of Arkansas against loss on account ot 

the bonds she might issue to the companies can be made avail- 

able tna eourt of NTLLELAY headnst the present OWners of the roads, to 

aid in building which the bonds were issued in favor of the present 
holders of these bonds. 

Three adjudged eases are cited by counsel and much insisted on 
In the argument as precisely covering this case. 

The tirst of these which L shall notice is the case of Hand vs. The 
S..and C. R. RR. Co., 12 South Carolina R.. S14. 

In that case the hen given by the statute was in express terms to 
secure the payment of the bonds. The act votes te for bonds of 
the railroad company, which were to be indorsed by the State and 
delivered to the company. 

The statute of South Carolina is as follows: 
4AT “That as soon as any such bonds shall have been indorsed 
as aforesaid for the first section of the road as aforesaid they 
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shall constitute a lien upon said section, so prepared as aforesaid, 
including the road-bed, right of wav, grading, bri ges, and masonry, 
ete., and upon said iron rails, spikes, and equipments when pur- 
chased, and the State of South Carolina, from the indorsing of the 
said bonds and by virtue of the same, shall be invested with said 
lien or mortgage, without a deed from the company for the payment 
by said company of said bonds, with the interest thereon as the same 
become due.” 


It was contended by the railroad company in a suit before the 
State court by bondholders to enforce this lien that it enured to the 
benefit of no one but the State, and did not follow the bonds so in- 

dorsed into the hands of subsequent holders. To this the 
448 court made the following reply : 


“ We are required to say that the vesting of the lien in the 
State means that the State shall have it exclusively, notwithstand- 
ing other portions of the same section of the act indicate an intent 
that it shall enure to the benefit of the bondholder. That portion 
of the section that vests the lien in the State sets forth the objects 
for which the hen was created and vested, namely, a security for 
the payment of the bonds and interest.” 


If the statute in the present case had made as clear a declaration 
of a lien on the property of the company, and that the bonds them- 
selves constituted the lien, tiere weal be no difficulty in holding 
—at least, there would be none to me—that the existence of the lien 
Was co-extensive with the existence of the bonds in whose hands so- 

ever they might be found until they and the lien were both 
459 extinguished by payment, or some other form of satisfaec- 
tion, 

So in the case of the Railroad Companies vs. Schulte, 108 U_S. 
R.. 11S. 

In that case the State of Florida had by a statute provided for 
the issue and deliverv by the State of her bonds te certain railroad 
companies, The statute required before this should be done that 
the railroad congpanies should deliver to the State its own bonds of 
corresponding character, principal and interest, payable at the same 
time that the State bonds were. The statute also declared that these 
company bonds should be a first mortgage lien on all the property 
of the company which issued them, and should be held by the 
State as security for the payment by the company of the bonds of 
the State. Not only did the s atute make this provision, but upon 
every bond of the State, issued under this law, there was the fol- 
lowing endorsement : 


450 “This bond is one of a series issued in aid of (the railroad 
company, naming it), to the extent of $16,000 = mile upon 
completed road, the State holding the first mortgage bonds of said 


railroad company for a like amount, as further security to the holder 
hereof. 


“HARRISON REED, 
“Governor of Florida.” 
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The supreme court, in holding the companies liable to the holders 
of the State bonds, speaking of this transaction, says: “It is 
clear, therefore, the intention was, that of between the State and 
the company, the State was to be the guargntor of the company 
bonds, and the company the principal debtor. With the public, how- 
ever, it wasdifferent. There the State was the debtor, and the company 
was only liable through the statute under which the bonds were put 

out, and the certificates indorsed on the bonds themselves, which 

451 ~~ was that the State held ” the first mortgage bonds of the rail- 

road company for a like amount as security to the holder 
hereof. Such bonds of the State, with such endorsement, the coi- 
pany put on the market and sold. Under these circumstances the 
certificate of the Governor as to the security held by the State is in 
legal effect the certificate of the company itself, and equivalent to 
an engagement on the part of the company itself that the bond, so 
far as the security is concerned, is the valid obligation of the State. 

The case is clearly within the reason of the rule which makes any 
indorser of commercial paper the guarantor of the genuiness and 
validity of it. 

Again the court says: “ In our opinion, there is no occasion for 
applving here the doctrine of subrogation, because In unmistakable 

language the statute has made the mortgage of the company 

452 security for the payment of the obligations of the State.” 

No such language can be applied to the statute of 1868 of 
the Arkansas Legislature. No indorsement whatever is made on 
the bonds of the State. 

No reference to any security held by the State is found in the 
bonds on which this suit is brought, nor in the negotiation for their 
sale. Phe State, as is said in the case of R. R. Companies vs. Schulte, 
is the primary debtor, and to the State alone must the holder of the 
bonds look for payment, unless the statute gave a lien on the prep- 
erty of the railroad company which follows the bond into the hands 
of any purchaser. The circumstances which gave the holder this 
right In the South Carolina ease and in the Florida case, and which, 

In the opinions of the courts in those cases, were relied on for 

"55 that proposition, do not exist in the case before us. 

The ease of Ketcham vs. St. Louis is a complicated One, 
differing In many respects from this case. The county of St. Louis, 
under authority of an act of the Legislature of Missouri, issued to 
the Pacitie railroad of Missouri her bonds for 8700,000, and the said 
company agree to pay out of Its earnings $4,000 per month to the 
county until the principal and interest of the county bonds were 
paid, The city of St. Louis, which, by an act of the State Legisla- 
ture, had superseded the county as a municipal corporation, brought 
this suit to enforce that agreement. 

It will be observed here that it is not the holders of the bonds of 
the county who bring this suit, but the city itself, the original party 
to the transaction, and to whom it was asserted the lien was given. 

The case, therefore, does not bear on the question of a 

Ott transfer of the Hen or security to the purchaser of the bonds. 

The court below and the supreme court decide that the act of 
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the Missouri Legislature, under which the county issued and loaned 
her bonds to the company, and the agreement made at the time, 
gave to the county a right paramount to every existing debt or ob- 
ligation of the company to these earnings. The State could make 
such a valid declaration, for it was at the time holder of the only 
prior mortgage of the company, and then waived this priority. Un- 
der the law as it then stood there was a fund commissioner, whose 
duty it was, when the company was in default, to receive these earn- 
ings and dispose of them as the law directed directed. The new 
statute declares that this officer, or such person as may at any time 
hereafter have the custody of the funds of said railroad com- 
455 pany, shall every month after said bonds are issued pay into 
the treasury of St. Louis county, out of the earnings of said 
Pacifie railroad, $4,000 per month, and $1,000 additional in each 
month of December, to meet the interest on said bonds, until said 
bonds are paid off by the Pacific railroad. The supreme court de- 
clared that this contract could be specifically enforced against a re- 
ceiver of the road operating it under the order of the court, and 
against a purchaser under a foreclosure of the State’s mortgage. If 
the case before us were a bill to enforce on the part of the State, 
which was paying the bonds it had issued to the company, a specific 
contract of the company to pay a specific sum out of its net earnings 
per month, there might be some analogy. But the cases are in many 
respects so different that, though there may be some analogy, I do 
not think the one governs the other. 
456 None of these cases, therefore, support that of complainants’ 
here. 

Nor does the doctrine apply that a creditor has a right to claim 
the benefit of a security given by his debtor toa surety for the lat- 
ter’s indemnity, for the State here is the principal debtor, and not 
the surety, as held by the supreme court in Railroad Companies vs. 
Schulte, supra, and in Chamberlain vs. St. Paul Railroad Company, 
92 U.S. R., 299. 

In this latter case the true doctrine governing the present is laid 
down, an act of Cangress having donated lands to aid railroad com- 
panies in Minnesota in constructing their roads. The State also 
issued toone of these companies her bonds under a statute somewhat 
analagous to the Arkansasstatute. In the Minnesota case, however, 

these Government lands and the net profits of the road were 
157 = pledged to the State as a security against loss, both by statute 

and by a mortgage and bonds. All this was done, and Cham- 
berlain, the plaintil, received 3100,000 of these bends of the State 
for work in construction of the road. 

The railroad company became insolvent, the State purchased the 
read and the lands under her mortgage, but never paid her own 
bonds. The suit was an attempt by Chamberlain in a chancery 
court to enforce the lien of the State for his own benefit. The su- 
preme court said: “The general doctrine that a creditor has a right 
to claim the benefit of a security given by his debtor to a surety for 
the latter’s indemnity, and which may be used, if necessary, for the 
payment of the debt, is not questioned. The security in such case 
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is in nature of trust property, and the right of the creditor 
458 arises from the natural justice of allowing him to have ap- 

plied to the discharge of his demand the property deposited 
with the surety for that purpose, if required by the default of the 
principal. In this case the deed and mortgage to the State were not 
intended to create a trust in favor of the holders of the bonds. The 
State was primarily liable to the bondholders, and it was only as 
between her and the company that the relation of principal and 
surety existed.” 92 UL S. R., 506. 

That the right of the State to levy a tax on the railroad companies 
was, in the language just quoted, “not intended to create a trust in 
favor of the bondholders,” is manifest from the provision that the 
companies could discharge themselves from all liabilities Ly puay- 
ment of the amount of the State bonds into the State treasury at 

any time it suited their convenience, without regard to the 
foo time when the bonds fell due, or to the rate of interest they 

bore. It is lnportant to observe also that this could be done 
by making pavinent In ahy of the railroad bonds of the State, so 
that one of these defendant COMPAS, hy buying at a discount 
bonds of the State issued to other com prunes, could discharge them- 
selves of the lien which it is mow asserted exists as surety for the 
bonds which they had received and issued, without redeeming a 
single one of their bonds or paying a dollar in satisfaction of their 
Interest or principal. 

These bondholders in such an event would be left just where they 
are now, with their sole reliance on the faith and credit of the State, 
Which in my opinion is all they ever had or bargained for when 

they took the bonds, and which is all that the statute or the 
460° nature of the transaction was intended to give them. 

[ have thus far said nothing about the statute of the de- 
fendants as Innocent purchasers of the property of the original com- 
pany, which is the position asserted for one of them, and of the fact 
that under subsequent mortgages there are bondholders whose right 
to the property of the company and to an appropriation of their in- 
come is superior to that of complainants. 

But if | do not ro Into this question It is not beeause it Is un- 
worthy of consideration, because Tam of opinion that no lien in 
favor of the holders of the State bonds was created by the acts of the 
Arkansas Legislature, and if such a lien can possibly be inferred in 
favor of the State, it does not piss to the creditors of the State, either 

by anything found in the statute itself, or by any recognized 
461 principle of law. | : ! 

f am of opinion, therefore, that the bills in these cases 

should be dismissed, | 
462 The opinion of the district judge In the cause is as fol- 

lows: 

Wittiam HH. Tompxrns 
is 
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I dissent from the opinion of the court in this case. 
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[ agree with the court that the decision of the supreme court of 
the State, holding the act under which the bonds were issued uncon- 
stitutional, does not affect the rights of the parties to this suit; and 
that the case of Railroad Companies vs. Schutte, 103 U.S., 118, is 
conclusive on this point. Any expression of opinion as to the sound- 
ness of the decision of the State court, or its binding force on this 
court, Is therefore unnecessary. The material question in the case 
is, Whether, under the act of 1868S, the State had a lien on the roads 
of the companies receiving the State aid bonds to secure their pay- 
ment. 

The decision of this question turns mainly on the construction of 
the seventh and eighth sections of the act. I adhere to the opinion 
that a sound exposition of these sections was given in the opinion 
on the demurrer. The views there expressed are strengthened by 
the facts disclosed by the evidence at the hearing. 

It is not my purpose to repeat the views of the cireuit judge and 
myself expressed in that opinion, but to notice briefly the reason- 
ing by which the learned cireuit justice arrived at a different con- 
clusion, 

The meaning of the word “tax” and “taxation” in the act seems 
to be plain, and their use appropriate. By the laws of this State, 
taxes are made a licen on the property on which they are assessed. 
A failure to assess and collect the taxes on real property for any year 
or number of vears does not deprive the State of the right to have 
its taxes for such period afterwards assessed and collected. Omis- 
sion of lands from the tax books is not equivalent to payment of the 
tax and is not a donation of the tax to the owner. The property is 
bound for the tax which ought to have been assessed and collected 
in wWhomsoever hands it may come, and, when assessed for the omit- 
ted years, it is no answer to a demand for the taxes, that it was not 
on the tax book for those years. Burroughs on Taxation, see. 95. 

“Taxes, like the covenants of a deed, are the serfs of the soil, and 
follow it.” Worthen vs. Badgett, 52 Ark., 539. 

The constitutional rule that taxes must be levied by a general 
rule, both as to rate and mode of assessment, has no application to 
this case. 

For a valuable consideration, which they have received and ap- 
propriated, the railroad companies agreed to pay the tax stipulated 
In the.act, and they are estopped to deny its validity. Furgeson vs. 
Landrum, 5 Bush (Ky.), 230. This case is cited approvingly by the 
Supreme Court of the United States in Daniels vs. Tearney, 102 U. 
S., p. 421, where the court says: 

“In the first case cited (Furguson vs. Landrum) an injunction was 
applicd for to prevent the collection of a tax, authorized by an aet 
of the Legislature, passed during the late civil war, to enable the 
people of a country to raise volunteers and thus avoid a draft for 
soldiers; that had been accomplished. In disposiag of the case the 
court well asked ‘upon what principles of exalted equity shall a man 
be permitted to receive a valuable consideration through a statute 
procured by his own consent,.or subsequently sanctioned by him, 
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or from whieh he derived an titerest and consideration, and then 
keep the consideration and repudiate the statute ? 


It is not a correct interpretation of the act to say this tax was to 
be assessed upon an invisible and intangible corporation. It struck 
deeper and fastened itself on the road, 

There are two views to be taken of the act in this regard, either 
of which is fatal to the present pretensions of the com pan les, The 
right given to the State, “ ly the writ of sequestration, to seize and 
take possession of the income and revenues ” of the company to pay 
interesi, as it accrues, and the principal of the bonds of the State 

itself, imports and creates a lien on the road. 
463 The “imeome and revenues” of a railroad company in- 
cludes its “earnings.” In Ketchum es. Pacific Railroad the 
act that provided that the county bonds loaned to the company 
should be paid out of the “earnings of the said Paeifie railroad.” 
On the final hearing of that cause at the cireuit the learned circuit 
judge said: 

“Upon consideration of the demurrer we held that the effect of 
the legislation of the State applicable to this transaction, and the 
acts and contracts of the parties Was to vive to the county a lien, 
statutable in its origin, and equitable in its nature, upon the ‘carn- 
Ings’ of the railroad, and upon the road and franchises of the com- 
pany, as (so to plirase it) the mother of the earnings.” 

“Aside from this, and on general principles, if the doetrine laid 
down by Lord Chancellor Thurlow, in’ Legard vs. Hodges, 3 Brown 
Chancery Rep. O51, 558, ‘that where the parties come to an agree- 
ment as to the produce of lane, that the land itself will be atlected 
by the agrechient, anid equity will spectiically enforce the deree- 
ment against the party who makes it and all persons with notice— 
if this doctrine is sound to the extent stated and applied buy that 
case (see S.C. 4 fh., 1), the COUTIEN is entitled to have the *earn- 
Ings arising frome the property, specitically applied, as provided in 
the second section of the actof January 7, 1860507 Tt would become a 
bien or 4 harge Lhprany the errhines, and the rove out ob hich the erie 
Ings Must Necessarily come, efleetual against the company and sub- 
sequent mortgagees and purchasers with notice” (2 Story Equity 
Juris., see, P2251.) 


The Supreme Court atlirmed this judgment, declaring the act of 
IS65 constituted a contract “bey Which the State, the railroad com- 
pany, and the county appropriated the company’s earnings to the 
pRavirrient of the interest on the COUNT ’s bonds, such pALVInEeTItS to 
continue until the bonds were paid off by the company. No subse- 
quent legislation could deprive the COUNTY of the security. thus 
acquired. Nor could parties who claim under subsequent incum- 
brances, and who are chargeable with notice of the appropriation 
made by the act of TS65, destroy the equitable hen of the county, 
even with the consent of the railroad company. With this lien 
the property itself was chargeable by whomsoever it or the funds 
aecruing therefrom are or may be held.” Ketchum es. St. Louis, 
101 ULS., Sls. 
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In this case an appropriation of the “earnings” of a railroad was 
held to establish a lien on the “ road and franchises of the company,” 
effective against the company and subsequent purchasers and in- 
cumbrances, because, in the language of the learned circuit judge, 
the road was (so to phrase it) “the mother of the earnings.” In my 
judgment the opinion of the court in the case at bar is irreconcilable 
with the reasoning and conclusion of the court and the authorities 
cited in Ketchum vs. St. Louis. ™ 

But the act of 1868 goes much further than the Missouri act. 
The act, upon the construction of which the case of Ketchum vs. 
St. Louis turned, contained no declaration that the obligation of the 
company to pay the county bonds should constitute a claim or lien 
on the road. The seventh section of the act of 1868 provides: “The 
taxation in this section provided to continue until the amount of 
bonds issued to such company, with the interest thereon, shall have 
been paid by said company as herein specified, in which case the 
said road shall be entitled to a discharge from all claims or liens on 
the part of the State.” 

The legal effeet of this clause is the same as if it read that the 
claim or lien of the State on the road should not be discharged until 
the bonds were paid. It is immaterial whether the affirmative or 
negative form of expression is used. The intention is clear and the 
legal effect the same. 

It plainly shows the contracting parties must have intended and 
avreed there was a lien, and the courts will give effect to that 
intention, though not expressed in the most improved legal form- 

ula. 
464 It is the intention of the parties and not their grammar that 

courts look to in construing a contract. It 1s sufficient to 
create a lien or mortgage, that it appears in any part of the statute, 
or contract, and by any form of expression that it was the intention 
that it should have that effect. No special technical terms are re- 
quired to constitute a mortgage or give a lien. 1 Jones on Mort- 
gages, sec, 166; Whiting es. Eichberger, 16 Lowa, 422; Johnson vs. 
Crofoot, 33> Barb, S74; 8. C. 37 How, po 51; Weed vs. Stanley, 12 
Fla, 16; Mobile and C. P. Railroad Company es. Tolmon, 15 Ala, 
72; Jackson es, Carnell, 54 Ga, 27%. 

When it is said that, upon the payment by the company of the 
principal and interest of the State bonds, “the road shall be entitled 
toa discharge from all claims or liens on the part of the State,” it 
is necessarily implied that the State hasa lien on the road to secure 
the payment of her bonds, which is not to be discharged until they 
are paid. What is implied in a statute or contract Is as much a 
part of itas what is expressed. The assertion that the word “lien” 
in the act is not used “in any clear or accurate sense,” Is not sup- 
ported by any fact or argument to justify the reflection implied by 
it, on the Legislature that passed the act, or the people who ratified 
it by their votes at the polls. 

It is a presumption of law that every clause or word of a legisla- 
tive act was intended to have some reasonable meaning and effect ; 
and it is the duty of the court to diligently search out such meaning 
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and give it effect. Recognizing this rule, and the necessity of giv- 
ing some meaning to the clause of the act in question, it is said that 
the words were used out of abundant caution to show the State 
would have no claim on the company after it had paid all the State 
bonds issued to it; and that there could have been no thought in the 
minds of the Legislature that they were by this clause establishing 
alien not already created by the Legislature. 

It is probably true that the Legislature that submitted this act to 
the people for their ratification was not composed of the most en- 
lightened men of the country, but it is safe to assert that there was 
not aman in that body who did not have intelligence enough to 
know that it was not necessary for the Legislature to declare that 
the State should not have a claim or lien on a railroad for a debt 
after it had been fully paid; nor was there a man in that body who 
did not know there was no occasion for the Legislature to declare 
that “the said read shall be entitled to a discharge from all 
claim or lien on the part of the State,” if the State had no “ claim or 
lien” on the “road.” The construction placed on this clause by the 
court would make it vain and ridiculous. Such an interpretation 
is never placed on a statute when it is susceptible of any other. 

The Legislature obviously supposed the right of the State “ by 
writ of sequestration to seize and take Possession. of the income and 
earnings of said company,” until the State bonds were paid, created 
alien on the read, but out of abundant caution that purpose and 
Intention found expression in terms in this clause, and its foree and 
effect is not to be gotten rid of by a suggestion that the Legislature 
did not use the word “lien” in any intelligible sense, and. that the 
word “road” was used, for “ company” for the sake of euphony. 

This argument is not consistent with itself, for while it asserts the 
Legislature did not possess intelligence enough to use the word 
“lien” in any clear sense, it at the same time assumes that that 
body was so mindful of the rules of grammar that the word “ road” 
was used for company, solely to avoid repetition of the latter word. 
When referring to the obligations and promises to the State of the 
corporations recelving the bonds the word cCOmMpany Is rightly used, 
but the “lien” is appropriately located on the “ road.” 

Material words in a statute or contract, the meaning of which is 
understood by every man of common intelligence, are not to be 
stricken out on vague surmises. To do so is to make a new con- 
tract for the parties, instead of construing the one they made. Courts 

are forbidden to take such liberties with statutes or contracts. 
4605 But supposing the meaning of the act to be doubtful, what 

is the rule for its construction? Is it to be construed most 
strongly against the State or the company? If there is doubt, is the 
State or the company to receive the benetit of that doubt? These 
questions are answered in repeated judgments of the Supreme Court 
of the United States. The uniform and unvarying rule for the 
construction of statutes of this character is that they are to be con- 
strued strictly against the corporation and liberally in favor of the 
State. In a statute like this all wubiguities are to be construed 
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against the private corporation, and favorably for the rights of the 
State. 7 

A few cases will be cited in illustration of this rule. - Congress 
passed an act making a grant of lands to the Territory of Iowa to 
aid in improving the navigation of the Des Moines river. A ques- 
tion arose as to the extent of the grant, which was referred to Judge 
Black, then Attorney General, for his opinion. In the course of his 
opinion on the question he said: “ But for my own part, I have not 
the least doubt about it. My reason may seem parodoxical, but the 
very obscurity of the grant, in my judgment, makes it clear. It is 
out of these doubts that certainty grows. In every doubtful case we 
know very well what we ought to do, as soon as we ascertain which 
party is entitled to the benetit of the doubt. We shall see who is 
entitled to it here. It is well settled that all public grants of prop- 
erty, money, or privilegesare to be construed most. strictly against 
the grantee. Whatever is not given expressly, or very clearly im- 
plied, from the words of the grant, is withheld. This is most 
especially true of legislative grants ; and for very good reasons the 
rule ought to be adhered to with unyielding firmness. We all know 
the fact, and we are not bound to seem ignorant of it, that gifts like 
this are often caused by private solicitation and personal influence. 
The bills are almost universally drawn up by their special friends, 
and may be made ambiguous on purpose to disarm their opponents, 
or put suspicion asleep. If you let the grantees have the advantage 
of the ambiguity which they themselves put into their own laws, 
many of them will get a meaning which Congress never thought of. 
Acts which were supposed to have but little. in them when they 
passed will expand into very large dimensions afterwards. An, 
Ingenious construction will make that mischievous which was In- 
tended to be harmless. The remedy for these evils—and they are 
evils to the public morals as well as to the Treasury—is to jet all 
men know that they can get nothing from the United States, except 
what Congress has chosen to give them in words so plain that their 
sense cannot be mistaken.” 9 Opinions Att’y Gen’, 275. 

These views of Judge Black have the high sanction of the Supreme 
Court of the United States. A case involving the construction of 
the same act came before that court for decision, and was argued for 
the United States by Judge Black. 

In deciding the case, the court held the grant stood “on the same 
footing of a grant by the public toa private company,” and that all 
such grants “are strictly construed against the grantees.” 

The language of the court, in deciding that case, is strictly appli- 
cable to the case at bar, and would seem to be decisive of it. The 
court said: “We concur with the following citation and reasoning 
of the plaintiff's counsel, to wit: Lord Ellenborough, in his judg- 
ment in Gildort vs. Gladstone. 1 East, 675 (an action for Liverpool 
dock dues),savs: ‘If the words would fairly admit of different mean- 
ings, it would be right to adopt that which is more favorable to the 
interest of the public, and against that of the company, because the 
company, in bargaining with the public ought to take care to express 
distinctly what payments they are to receive, and because the public 
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Lt will be observed that the rule we are considering ts here appliod 
to the case ofa erent of lands by the United States to one ot her Terrt- 
tories, A Territory ts itselfa public corporation, and might fairly be 
presumed to be incapable of lobbying and * private solicitation,” but, 
for the purpose of applying the rule, the court treated It as * private 
COMPARy, 

In the ease at bar private corporations are the beneticiaries of the 
act, and the rule and the reasons for it apply withall their viger. 

Where a corporation claimed it was exempt from the obligation 
to pay taxes, the court said: “The rule of construction in’ this class 
of cases is, that it should be most strongly against the corporation. 

Every reasonable doubt is to be resolved adversely, Nothing is to 
be taken as conceded but what is given in unmistakable terms, or 
by an implication equally clear. The attirmative must be shown, 
Silence is negation, and doubt is fatal to the claim. This doctrine 
is vital to the public welfare. [tis axiomatic in the jurisprudence 
of this court.” Fertilizing Co. vs. Hvde Park, 97 ULS., p. 666. 

In an earlier case the court used this language: “The grant of 
privileges and exemptions toa corporation are strictly construed 
against the corporation and in favor of the public. Nor does the 
rule rest merely on the authority of adjudged cases. It is founded 
in principles of justice, and necessary for the safetv and well-being 
of every State in the Union. For it is matter of public history, 
which this court cannot refuse to notice, that almest every bill for 
the incorporation of banking companies, insurance and trust com- 
ainies, rulroad companies, or other corporations, is drawn originally 
v the parties who are personally interested in obtaining the char- 
ter, * * And if individuals choose to accept a charter in which 
the words used are susceptible of different meanings—or might have 
been considered by the representatives of the State as words of legis- 
lation only, and subject to future revision and repeal, and not words 
of contract—the parties who accept it have no just right to call upon 
this court to exercise its high powers over a State upon doubtful or 
ambiguous words, nor upon any supposed equitable construction, or 
inferences made upon other provisions in the act of incorporation.” 
Ohio Life I. and 'T. Co. vs. Debolt, 16 How., pp. 435-6. 

This rule applies in every case where a private corporation seeks 
to obtain the property, money, or bonds of the State, or, having 
obtained the same, disputes the obligations it incurred in obtaining 
them. 

The constitution of 1868, under which the act was passed, provided 
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As we have seen, the court will take padicial notice of the fet that 
such balls are drawn, originally, by the parties interested in the 
scheme of the bill, and that it ts to be construed in the light ef this 
fact. In this case the active agenev of the railroad COMpPALY contin- 
ved bevond the passage of the bill by the Legislatue. 

To impart any validity to the scheme it had to be approved by 
the prcrpeter aut the ballot-box, and what was done to secure this result 
is part of the public history of the country, of which the court will 
also take judicial notice. In Daniels es. Tearney, 102 U.S, 418, the 
court In construing an ordinance of a convention, says: 

“ The circumstances which surrounded the convention and con- 
trolled its action, are a part of the history of the times, and we are 
bound to take judicial notice of them.” Brown va Piper, 91 


Oe Penal 


8.36. 

467 And in United States rs. Union Pacitic R. R. Co. 91 U.S, 

7, it is said: “ But courts in construing a statute may, with 
propriety, recur to the history of the times when it was passed; and 
this is frequently necessary, in order to ascertain the reason as well as 
the meaning of particular provisions in it.” Aldrich va, Williams, 
3 How., 24; Preston vs. Browder, 1 Wheaton, 120. It is part of the 
public history of the time that the promoters of this scheme repre- 
sented to the people of the State, through the public — and 
otherwise, for the purpose of influencing them to vote for the act, 
that the State would have a lien on the roads and franchises of the 
companies receiving the State aid bonds to secure their payment. 

It would be discrediting to the court to affect ignorance of the 
known public fact in the history of the State that these representa- 
tions were made and that thev were based on the language of the 
act which was quoted to prove there was a “ lien” on the“ road ” that 
was not to be discharged until the State bonds were paid.* 

These are public historical facts, known to every citizen of the 
State who lived at the period of their occurrence, and the evidence 
of which is extant in the columns of every public journal of the 
time. 

It was known then, as well as it is now, that to loan the bonds of 
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* Notr. The Little Rock Republican, the official newspaper of the State, in its 
issue of October 26, 1868, contained this article: ‘‘ The people are never to be taxed 
to pay any of these bonds, or any part of their contemplated State aid ; the railroad 
companies having received such aid, must pay the interest as well as the principal of 
the same, as provided by section 7 of said act. The State simply becomes indorser, 
and only soso far as the bonds are issued, which will be upon the roads actually 
completed ; and in case of failure of any road to pay interest and principal, as pro- 
vided in section 7, then the State will have the road and franchises for security, as 
provided in section 8.’ 
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the State to the companies, without reserving a lien on their roads, 
would be tantamount to a donation of the bonds to the companies 
receiving them. 

If the language of the act is ambiguous, the ambiguity is to be 
attributed, as we have seen,to the railroad companies receiving 
bonds under the act, and not to the people; and if these corpora- 
tions used ambiguous words, knowing the people would take them 
to mean one thing, intending when the question came before the 
courts to contend they meant something else, they are bound by the 
sense in which they intended the people should understand them. 

The opinion of the court fails to notice these canons for the con- 
struction of acts like this. They are founded on experience and a 
knowledge of the agencies by which such acts are usually brought 
into existence, and are well calculated to lead to a just and intelli- 
gent interpretation of them. 

They have the high sanction of the Supreme Court of the United 
States, and this court is bound to give effect to them. They are 
applicable to the statute under consideration aud remove the doubts, 
if any, as to its meaning. 

The money derived from the sale of the State bonds built, or 
aided to build, theroad. The bonds were confessedly loaned for that 
purpose, Upon the agreement of the company to provide the means 
to pay them; and the question whether the act gives the State a lien 
on the road to secure compliance with the company’s agreement to 
pay the bonds is certainly not to be determined by the application 
of rules as narrow and technical as any that would be applied to 
test the sufficiency of a plea in abatement. 

To support the contention that the act of 1868 created no lien on 
the roads, reference is made to the act of Mareh 18, 1867. 

The tifth section of that act provided that the receipt by 

468 any railroad company tor the bonds loaned to it by the State 

should operate as a lien and mortgage on the road of any 
company receiving the bonds. 

It is said this act was repealed by the act of 1S68, and from this 
premise it is argued that it had been found that companies would 
hot accept the State bonds and sccure their payment by a mortgage 
on their reads, and henee the repeal of that act and the passage of 
the act of IS6S, omitting the fifth section of 1SG7. 

A sutlicient answer to this contention is found in the fact that the 
act of L867 does not contain the provisions of the seventh section of 
the act of T8608, and that that section, so faras relates to a lien on 
the road, ts mn legal effect the equivalent of section oO of the act of 
LSa7. 

The reference to the act of LS67 assumes that that act, and the act 
of TS6S, are to be viewed as though the State Was then in its nermal 
condition, and the seeond aet was possed as a substitute for the tirst 
after it had been ascertained the tirst was deticient, 

The tacts of history show the premises and deduction are without 
foundation tn fret, 

In St the Union men of the State. then within the Federal mili- 
tary lines, by their own voluntary action, delegated seme of their 
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humber to form a constitution. The constitution so formed was 
nominally submitted to a vote of the people of the State, but there 
Was ho pretense of an election elsewhere than inside the picket lines 
of the half dozen Federal military posts in the State. The war was 
still flagrant. and outside of these military posts the Confederate au- 
thority dominated. 

The skeleton of civil government thus formed was without means— 
Was hot recognized by Congress, and depended for its existence on 
the bounty and forbearance of the Federal military authorities. Its 
Legislature twice elected Senators to the Congress of the United 
States, who were refused admittance on the distinet ground that 
there was no lawful State government in Arkansas. Senators elected 
by the Legislature that passed the act of 1867 were rejected on that 
ground. It grew to have a little more consistency, but its fate at all 
times was uncertain and doubtful. 

Finally Congress, by act of March 2, 1867 (14 U.S. Statutes, 428), 
declared “ no legal State government, or adequate protection for life 
or property now exists in the rebel State of Arkansas” (and other 
States named), and that it “ is necessarv that peace and good order 
should be enforced in said States until loval and republican State 
governments can be established,” and to effect this object the aet 
provided “that said rebel States shall be divided into military dlis- 
tricts and made subject to the military authority of the United States, 
and for that purpose * * * Mississippi and Arkansas shall con- 
stitute the fourth district.” 

It will be observed that the act of Congress declaring “no legal 
State government existed” in the State of Arkansas, and providing 
a military government for the State, was passed on the 2d of March, 
IS67, and the railroad act on the [Sth of March, 1867. So that six- 
teen days before the act of 1S67 was passed by the Legislature the 
whole State government had been denounced by act of Congress as 
illegal, and a military government provided for the State. 

From the time the act of 1867 was passed until the adoption of 
the constitution of 1868, military authority was paramount. Ap- 
prehension, doubt, and distrust prevailed on every hand, and credit 
Was prostrated. 

It would have been futile to attempt the construction of any work 
of internal improvement during this period. It was not attempted. 
Nor was this all. The State in 1856 issued a large amount of bonds. 
Neither principal nor interest of a large portion of these bonds was 
ever paid, and the State had occupied the attitude of repudiating 
her debts fora period of thirtv years. ; 

This deprived it of eredit, and rendered its bonds comparatively 
worthless. New bonds issued under the aet of 1S67 would have had 

no value whatever in anv market, because, In addition to the 
feist low condition of the State's credit, there was the fact that be- 
fore the pRISSULE of the act of ISG,, the body that passed it 
had been declared to be illegal by act of Congress, and after the 
pRISSULE of the aet formdden to continue its session by a military 
order. (See House Journal, 1867, p. L007.) 3 
The popular opinion at the time was universal that the acts 
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of this Government were nullities. The act was a dead letter from 
the moment of its enactment, for reasons I have mentioned, and not 
because it provides for a mortgage on the roads, 


The Legislature that passed the act of 1868 was assembled under 


the constitution framed and adopted that vear under the oper- 
ation of the reconstruction acts. Between that government and 
the government which passed the act of 1867 there was not the 
least continuity or kinship. Probably no constitution and code of 
laws were ever adopted with so little reference or regard to the con- 
stitution and laws that preceded them. 

There 1s, therefore, no foundation for the contention that the act 
of 1867 influenced the frame of the act of 1868, or that it throws 
any light on the proper construction of the latter act. The Legis- 
lature that passed the act of 1868 provided for funding the hitherto 
repudiated bonds of the State, and made ample provision for paying 
the interest thereon. 

This action had the effect to restore the credit of the State, and its 
bonds for some time thereafter approximated par, and it: was then, 
and not before, that the railroad companies sought the loan of the 
bonds to aid them to construct their roads. 

Nor «id the act of 1867 remain in force until the passage of the 
act of 1S6S. It was abrogated before that by that provision of the 
constitution of 1868 which declared that the eredit of the State 
should not be loaned for any purpose without the consent of the 
people at the ballot-box, a provision not contained in the act of 1867 
or the constitution under whieh it was enacted. As to the effect 
of the aet of 1869, | have nothing to add to what is said in the 
opinion on the demurrer, 

oth were public acts, and all persons were bound to take notice 
of the lien accruing to.the State under them. Memphis and Little 
Rock R. R. Co. vs. State, 37 Ark., 642; Ketchum vs. St. Louis, supra. 

The statutes relating to the registry of mortgages have no appli- 
cation to a lien created or arising under a public statute in favor of 
the State. 

The defendant company, now owning the road, is in no plight 
to set up the plea of innocent purchaser. It acquired the road 
by purchase at a sale made under a decree foreclosing a mort- 
gage executed by the old company to secure its own bonds after the 
award of State aid and the lien of the State had attached under the 
act of 1868. The bill filed in that ease set out the faet of the award 
of State aid, and the receipt of the State bonds by the company 
under the act of S868, and that the road had been placed in the 
hands of a receiver, under the provisions of the act of 1869, and 
one of the pravers of the bill was that the mortgaged property 
might “be sold subject to the lien of the State of Arkansas,” if such 
hen was found to exist and to be prior to that of the mortgage set 
out in the bill. ‘Phe State was not a party, and could not be made 
such, and no bondholder intervening, it was not possible to adjudi- 
cate the question in that case. The purchaser at the foreclosure 
sule was bound to take notice of all liens, the existence of which 
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was disclosed in the bill. Brant vs. Virginia Coal Co., 93 U.S., 
o2b. 

At the foreclosure sale the present company, or parties acting for 
it, purchased the property, consisting of one hundred miles of com- 
pleted and equipped railroad, for 850,000. The difference between 
the amount of the bid and the value of the property is suggestive. 
To the construction of this property thus bid in for $50,000 the 
State contributed by loan of her bonds the sum of $1,000,000. 

That the purchase was made subject to the prior lien of the State 
is not left to conjecture. 

The decree confirming the sale declares that the new company 

shall, as part of the consideration of the conveyance to it 
470 ~— of the mortgaged property, “ compromise or pay such claims 

against the Little Rock and Fort Smith Railroad Company 
as C. W. Huntington, George Ripley, and Henry A. Whitney ma 
within one year from the date hereof approve, and upon such 
terms and in such manner as they may prescribe, subject to the 
approval of this court.” It appears Gookin, Page, and others pre- 
sented to the committee named in the deeree of confirmation claims 
for money advanced by them to pay interest on the State aid bonds 
issued to the Little Rock and Fort Smith Railroad Company. On 
the 9th of December, 1875, the committee tiled their report on these 
claims, in which thev say: “ Prior to the Ist day of January, 1871, 
the State of Arkansas loaned its credit to the Litthe Rock and Fort 
Smith Railroad Company to the extent of $800,000 of its 7 per 
cent. currency State aid bonds, issued under the act approved July 
21, 1868, entitled an act to aid in the construction of railroads. 
* * * It was the duty of the company under the act, under pen- 
alty of sequestration of its income and revenues, to furnish the 
money requisite to pay this interest, but no provision had been made 
tothatend. * * * In order to avoid the penalty of sequestra- 
tion, which would increase the complications then existing, and 
render it much more. difficult to relieve the company from its em- 
barrassment, certain persons advanced the moneys and paid to the 
State of Arkansas said sum of $28,000, with which the coupons 
upon said $800,000 State aid bonds, payable April 1, 1871, were 
paid. * * * ‘These advances were made to meet a pressing 
emergency. The old company was relieved from a debt which 
threatened a sequestration of its income, and the new company (the 
present defendant) when it comes to settle with the State will receive 
credit for the amount thus paid. In fact, every member of the new 
corporation equally enjoys the benefit of this payment, and it is 
not just that a fw persons should be compelled to bear the burden 
al! should carry.” 

The signiticance of this report, which was confirmed by the court, 
is enhanced by the fact that the chairman of the committee making 
it was a trustee by substitution in the mortgage executed by the 
old company, and as such Was a party complaimant in the suit in 
which that mortgage was foreclosed, and as attorney for the trustees, 
filed the bill and procured the decree of foreclosure, in that suit, 
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nnd continued to act as as trustee and attorney for the new cobil- 
pany. 


These facts are a guaranty that the report was not the result of 


imperfect information, or hasty and inconsiderate action. It was 
the work of one familiar with all the facts, and the law applicable 
to them, and in view of his relation:to the parties, it Is safe to 
assume, it expressed their understanding at the time. The language 
of the report, that “the mew COMPU, when it comes to settle with 
the State, will receive credit for the amount thus paid,” and that 
“everv member of the new coporation equally enjoys the bene- 
fit of this payment.” conclusively shows that the present defendant 
purchased, expecting to pay off the State aid bonds as a prior lien, 
This is farther contirmed by the fact that the new company, between 
the date of is OTLROANIZNT POM nha thr dato ot tlre decision of the 
suprome courtot the State in June, INSTT, holding the act under 
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The tncdetinite and unsatistietory statement tn the answer, that the 
detendant “did buw and tmvest a part of corporate fumds” in 
these bonds “as am asset” is © purvalent to a contesston of the 
charge in the bill that they were purchased to be used in discharg- 
rhe the State ben. 

It is tmimaterial whether the security given by the compantes to 
the State was given mn ternis for the latter's indemnity, or for the 
absolute payment of the bonds. Lb it was given to the State for her 
Indemmityv, as accommodation maker of the bonds, equity. will 
treat Itas a pledge for the payment of the bonds, and will compel 

Its application to, that PUMP Ose. 
471 This principle is now too well settled to admit of doubt or 

IscUussion. Sheldon on Subrogation, SCCS, Love, 165: Moses 
vs. Mergetoy, § 1 John Ch. p. 120: Riles’ Appeal, 7 Pa. St., 206; 
Hand os. S.& CLR. R. Co. 12 8.0. O14: Kelly ex. Trustees, 58 Ala., 
498; Colt es. Barnes, 64 16.. 108; Young vs. Montgomery & Eufaula 
R. R., 2 Woods, 606; Holland vs. State of Florida, 15 Fla. 455: 
Florida vs. Florida Cen. RoR. Co., [4., 728: Schulte es. Florida Cen: 
R. Ru 3 Woods, 993: Hampton , Phipps, LOS CL S., 260. 

The justice and equity of this rule finds its readiest illustration 
and application in cases where the maker of accommodation paper 
who has taken security from the principal debtor for his indemmity 
becomes insolvent. Tn such eases equity will subrogate the holder 
of the debt to the security. held by the accommodation debtor. In 
the case at bar the principal debtor is in the attitude of repudiating 
her accommodation bonds, and it would be in the highest degree in- 
equitable and unjust to deny to the innocent holders of those bonds 
the benefit of the security the State took for their payment. 

This doctrine was not denied by the ¢ourt in Chamberlain vs. St. 
Paul Railroad Co., 92 U. 8. 299. The holder of the State bonds 
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failed in that case, because the State had foreclosed the lien taken 
for its indemnity and sold the property to innocent purchasers long 
before the bondholder instituted his suit. The court held the pur- 
chasers from the State were unailected by the constructive trust rela- 
tion existing between the State and the holders of its bonds, The 
case went off on the ground that “ where the property is not affected 
by any specific lien or trusts in the hands of the State, her transfer 
will pass an unineumbered estate,” and on the additional ground of 
lapse of time. 

In the case at bar the State has not parted with the security to an 
iInnecent third party, and is not in Possession of the property. The 
property is within the jurisdiction, and may be made to respond to 
a deeree of the court without affecting injuriously the rights of the 
State. If the State was suable it would be a NECeSIrV PRTEV, but 
the fact she cannot be sued does not prevent the sendin from 
asserting his equity against the property which can be reached, 

As between the State and the railroad company, the State is to be 
revaniesd aS aA SUMTV AN } the cw TPR ala pertnectpeal debtor. The 
bonds are the accommodation paper of the State, loaned to the com- 
payyfar its accomumedation. The security is given, and is te car 
Thue “until the amount of bonds issued te such company, with the 
tate rest thereon, shall have been peated by sand CORR PRURY This ts 
a covenant for the payment of the bonds by the company, and the 
statutory lie stameds as a security for that Purpose to every holder 
of the bonds. 

_ The security was designed, and by the express terms of the act 
appropriated, exclusively to the payment of the principal and in- 
terest of the bonds. No provision was made for the State to pury the 
bonds in any contingeney. 

In Schutte vs. Railroad Co., 103 U. S., 118, it is distinetly held 
that where the lien was given to the State to secure the payment of 
its bends, a holder of the bonds could avail himself of that security 
independent of the doetrine of subre wration, 

That case is also conclusive upon the point that the invalidity of 
the act under which the bonds were issued cannot avail the com- 
anv as a defense, 

The latter doctrine had previously been established by that court 
in Daniels vs. Tearney, 102 U.S., p. 421, where it is said to be well 
settled “that where a party has availed himself, for his benefit, of 
an unconstitutional law, he cannot, in a subsequent litigation with 
others not in that position, aver its unconstitutionality as a defense, 
although such unconstitutionality may have been pronounced by a 
competent judicial tribunal in another suit. In such case the prin- 
ciple of esto ypel applies with full force and conclusive effect. Fergu- 
son vs. Landrum, 5 Bush (Ky.), 250; see Ferguson vs. Landrum, 1 
1b.. 548: Van Hook rs. Whittock, 26 Wend., 43; Lee vs. Tillotson, 

24 Ib., 3387; The People es. Murray, 5 Hill, 468; City of 
472 ~—- Burlington vs. Culbert, 31 Lowa, 556; B.C. R. & R. R. Co, va. 
Stewart, 39 /b., 267." To this list of cases cited by the court 
mav now be added Schutte vs. The Railroad, supra, and Jameson rs. 
Griswold, 2 Mo. Ap., p. 150; 8. C., 6 Th., 405. 
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) Be it remembered that on the 29th day of January, 1883, 

came into the office of the clerk of the circuit court of the 
United States for the eastern district of Arkansas, William 8S. Wil- 
liams, by John McClure and John R. Dos Passos, Esqs., his solicit- 
ors, and tile therein on the chancery side of said court his bill of 
complaint against the Little Rock, Mississippi River and Texas Rail- 
way, John H. Reed & Ezra H. Winchester, trustees, which bill of 
complaint is in the words and figures following, to wit: 


? In the Cireuit Court of the United for the Eastern District of 
Arkansas. 


WintiamM S. Winrrams 


Se 
Tue Litrie Rock, Misstssirpr: River anp Texas R’y ef al. 


To the judges of the circuit court of the United States for the east- 
ern district of Arkansas: 

William S. Williams, a citizen of the State of New York, on be- 
half of himself and all holders of bonds issued by the State of Ar- 
kansas to the Little Rock, Pine Bluff and New Orleans Railroad 
Company and the Mississippi, Ouachita and Red River Railroad 
Company, under the provisions of an act of the General Assembly 

of the State of Arkansas, entitled “An act to aid in the con- 
3 struction of railroads,” approved July 21, 1868, who desire 

to become parties to this suit and contribute to the expenses 
thereof, brings this his bill against the Little Rock, Mississippi River 
and Texas Railway, a corporation existing under the laws of the 
State of Arkansas, and a citizen of said State of Arkansas, and John 
Ht. Reed and Ezra Hl. Winchester; citizens of the State of Massachu- 
setts, the trustees nanjed in a certain deed of trust executed by the 
Little Rock, Mississippi River and Texas Railway to said John H. 
Reed and Ezra HH. Winchester, bearing date January 1, IS76. 

Your orator states that it was and is provided by section 6 of ar- 
ticle 10 of the constitution of the State of Arkansas, in force in the 
vear ISGS, that “the credit of the State or counties shall never be 
loaned for wnv purpose without the consent of the people ex pressed 
through the ballot-box.” 

That for the purpose of loaning the eredit of the State, and in 
order to aid in and encourage the building of railroads therein, the 
General Assembly of the State of Arkansas passed an act entitled 
“An act to aid in the construction of railroads,” approved by the 
Governor of said State on the twenty-first day of Ju v, 1S6S. 

That it is provided by the first section of said act as follow: “ For 
the purpose of securing such lines ef railroad in this State as the 
interests of the people may from time to time require, the faith and 
credit of the State of Arkansas is hereby irrevocably pledged, and 
the proper authorities of the State will and shall issue to each rail- 

road company or corporation which shall become entitled 

4 thereto the bonds of the State in the sum of one thousand 

dollars each, pavable in thirty vears from the date thereof, with 
1—1019 
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coupons thereto attached, for the payment of interest on the same, 
in the city of New York, semi-annually, at seven per cent. per an- 
num, in the sum of fifteen thousand dollars in bonds for each mile 
of railroad which has not received a railroad land grant from the 
United States, and ten thousand dollars in bonds for each mile of 
railroad which has received a land grant from the United States.” 
That in pursuance of the provisions aforesaid, that is to say, the 
act aforesaid, the people of the said State did, at an election holden 


at the time in said act required, to wit, on the third day of Novem-- 


ber, IS6S, vote upon the propositions submitted by said act, and a 
majority of the votes cast at said election were in favor thereof, and 
voted “For Railroads,” as in said act provided, 

That by the second section of the act of July 21, 1868, aforesaid, 
it was made the duty of the board of railroad commissioners to re- 
CCIVE application for the loan of the credit ot said State, upon appli- 
cation of railroad companies desiring the same, and to designate 
the roads entitled thereto” And under the fourth section of said 
act it was and is provided that any railroad company having ex- 
istence under the laws of said State, and desirous of recelving the 
State aid referred to in said act, might signify the same by applica- 
tion to the board of railroad commissioners, signed by the president 
and attested by the seal of the corporation, setting forth the charter 

and organization of said railroad company, its capital stock, 
” a dha of the line or lines of roads proposed to be built, the 

progress miade tuereon, the financial condition and resources 
of such company, with such other information as the case may re- 
quire, and if said board of railroad commissioners shall tind such 
corporation to be organized according to law, with resources adequate 
to the purpose, and that the construction of the proposed line or 
lines of road will be of public benefit, and said board of railroad 
commissioners shall consent to approve anid grant such application ; 
then and thereafter the said railroad company or corporation shall 
be entitled to and have a right to ask for and demand and receive 
the bonds of the State in said act mentioned, declared to be pledged 
and granted upon complying with the fifth section of said act. 

That the president of the Little Rock, Pine Bluff and New Or- 
leans Railroad Company (a corporation which had not reeeived a 
land grant from the United States), in the manner prescribed by 
said act of July 21, IS65, on the tenth day of March, 1869, applied 
to said board of railroad commissioners for a loan of the eredit and 
bonds of the State of Arkansas, as provided in the act aforesaid ; 
and on the fifteenth day of March, 1869, the said board of railroad 
com’iissioners took Uy}? the application of said Little Rock, Pine 
Bluff and New Orleans Railroad Company, and awarded the aid in 
said act mentioned and described to said railroad company for a dis- 
tance of one hundred and twelve miles, commencing at Pine Bluff 
and running southeasterly on the line of the said road toward the 

State line, and at the rate of fifteen thousand dollars 

(5 per mile, and caused the president of said railroad company 
to be notified thereof. 

That the Little Rock, Pine Bluffand New Orleans Railroad Com- 


cP Nae tent, . q ——- . 


MISSISSIPPI RIVER AND TEXAS RAILWAY ET AL. 3 


pany at the times aforesaid was a legally and duly incorporated 
railroad company under the laws of the State of Arkansas, author- 
ized to build and construct, maintain, own, and operate a line of 
railroad from Little Rock, in the county of Pulaski, in said State, to 
the town of Eunice, in the county of Chicot, and State of Arkansas. 

That afterwards, and upon the proof required being made by said 
railroad company and the officers, to the Governor of said State, and 
filed in the office of the secretary of State, the Governor aforesaid 
issued and delivered, and caused to be issued and delivered, on the 
award of the loan of the credit of said State, to the president of the 
Little Rock, Pine Blutf and New Orleans Railroad Company, twelve 
hundred bonds, of one thousand dollars each, of the character, kind, 
and description hereinafter set out and described, numbered from 
one to twelve hundred, consecutively, all of which said bonds so 
issued and delivered as aforesaid, save as to number and date, are 
as follows, to wit: 


No. —. UNITED STATES OF AMERICA. No, —=—, 
$1,000. $1,000. 


It is hereby certitied that the State of Arkansas is indebted unto 
ihe Little Rock, Pine Bluff and New Orleans Railroad Company, 
or bearer, in the sum of one thousand dollars, lawful money of the 

United States of America, redeemable in the city of New York 
7 thirty vears from the date hereof, with interest at the rate of 

seven per cent. per annum, pavable semi-annually, in the city 
of New York, on the first days of April and October in each year, on 
the presentation of the proper coupons hereto annexed. The faith 
and credit of the State are hereby solemniy and irrevocably pledged 
for the payment of the interest and the redemption of the principal 
of this bond, issued in pursuance of an act of the General Assembly 
of the State of Arkansas, approved July 21, 1868, entitled “An aet 
to aid in the construction of railroads,” the same having been sub- 
mitted to and duly ratified by the people of the State at the general 
election held November 5, 1868. 

In witness whereof, the Governor of the State has signed this bond, 
the treasurer has countersigned the same, aud the seal of the State 
has been affixed, at the city of Little Rock, Arkansas, this first day 
of April, 1870. 

SEAL. POWELL CLAYTON, Governor. 

R. J. T. WHITE, Seeretary of State. . 

HENRY PAGE, Treasurer. 

J. R. BERRY, Auditor. 


That each of said bonds at the time of their issue had coupons 
thereto attached, numbered from one to sixty, Inclusive, and, with 
the exception of time of payment and the number thereon, are as 
follows: 
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“The treasurer of the State of Arkansas will pay to bearer thirty- 
five dollars on the — day of October, 1570, being semi-annual in- 


terest on bond No. —. 
“SOD. JI. R. BERRY, Auditor. 


Ss That the president of the Mississippi, Ouachita and Red 

River Railroad Company (a corporation which had not re- 
ceived a land vrai from the United States), also, in the same man- 
ner prescribed by the act of July 21, 1868, aforesaid, on the first day 
of November, Paget. applied to said board of riullroad commissioners 
to receive a loan of the credit and bonds of the State of Arkansas, as 
provided In the act aforesaid, and on the twenty-fitth of June, 1S70, 


the said board of railroad comMbiissioners took uy the application ot 


said) Mississippi, Ouachita and Red River Railroad Company, and 
awarded the aid in said act mentioned and deseribed to said: rail- 
road company, for a distance of one hundred and thirty miles of its 
line, commencing at the eastern terminus, and running westerly, 
and ul the rate of fifteen thousand dollars por nitle, sie caused the 
prostde nt ol sid ralroud COTREPRUTLN la) Lye notified tla reat. 

That the Mississippi, Ouachita and Rod River Railroad Compan 
at the time aforesaid was a logally and duly tneerperated railroad 
company tiader the haws of the State of Arkansas, authorized to 
build and comstruct, maintain, ewn, and operate a line of railroad 
from a pointater near Gaines) Landing. in the county of Chicet, 
nna State of Arkansas, via Camden, to the western be EDL of \r- 
Kansas, 1h) the county ot Losataave tle, and Stute of Arkansas, ator bear 
the town of Texarkana, on the line of said State of Arkansas. 

That afterwards, and upon the proof required being made 


) by siid railroad COT PUY anal its othics rs to the othicers ot 


said State, and filed in the ottice of the seer tary of State, the 
Gaovernor aforesaid Isstied annie delivered, and caused te bye Issued 
and delivered, on the award of the loan of the credit of sitid State to 
the president ot the Mississippi, ( luachita and it 7 Rive r Railroad 
Company, six hundred bonds of one thousand dollars cach, ef the 
kind and character hereinbefore described. numbered from one to 
SIX hundred, Ine lusive, SVE that sta bones Were niside parvarlyle tw 
the Mississippi, Quachita and Ked River Railroad Company or 
bearer, Instead of to the latthe: Rock. Pine Blail and New Orleans 
Railroad Company or bearer 
Your orator states that underthe seventh section ef said act at 
July 21, TS6s. Cts declined that the Legislature shall, trom time to 
Lime, tmapese upon each railroad company, te which bends shall 
have been Issued. a tax equal tothe amount of 1 
Upon su h bonds then outstanding and unpaid, and after the eOXpl- 
ration of five vears from the completion of said road the Legislature 
shall impose an additional special tax of two and one-half per cent, 
por eeEUEne pron the whole amount of State nid evranted to such 
company, and that the taxation in said) seetion mentioned should 
continue until the simount of bonds issued to such COMPANY, with 


re oakti tata Tate rest 
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the interest thereon, shall have been paid by said company, in which 
case the said railroad shall be entitled toa discharge from all claims 
or liens on the part of the State, and your orator states that the 
Little Rock, Pine Blutf and New Orleans Railroad Company and 

the Mississippi, Ouachita and Red River Railroad Company 
10 have not discharged said claim or lien by said act provided, 

nor has it been discharged by any one else for or on its own 
benefit. 

That it was further provided by the eighth section of said act 
that in case said company shall fail to pay the taxes imposed by 
the seventh section of said act at the time the same becomes due, 
and for sixty days thereafter, it shall be the duty of the treasurer of 
State, by a writ of sequestration, to seize and. take possession of 
the income and revenues of such defaulting company, until the 
amount of such defaults shall be fully paid up and satisfied, with 
costs of sequestration, after which said treasurer shall release the 
further revenues of said company to its proper officers. 

That before the award of the loan of the credit of the State, and 
at the first assembling of the Legislature of said State after the elee- 
hion at which the act of July 21, IS6S8, was voted apon and ratitied 
by the poople of said State, at the election held on the third of No- 
vember, TS6S8, and before the issue of anv bonds thereunder te 
either of said) railroad companies, the General Assembly of the 
State of Arkansas passed an act, the purpose and object of which 
Was more specifically te provide for the prompt payment of the in- 
terests upon the bonds which might thereafter issue to rulpoad 
companies, Which said last-mentioned act, entitled “ An act to pro- 
vide for paving the interest on the bonds issued to aid in the con- 
struction of railroads,” which act was approved by the Governor 
April 10, TS6e, 

That it is provided by the act of April 10, 1869, aforesaid, that 

the auditor shall, on or before the tirst of June in each year, 
1) certify. to the treasurer of State the amount of bonds 

issued to each railroad company; the amount of the semi- 
annual interest that will aecerue thereon ; that is to say, the amount 
of interest the State will have to pay on the first day of October of 
that vearon the bends issued to each of said railroad companies, 
and the amount of tax required from each of said railroad com- 
panies to pay the same, which tax shall be deemed due and payable 
on the thirtieth dav of June of that veur, that the auditor should, 
in like manner, on or before the first dav of December in each vear 
certify, to the treasurer of State the amount of the semi-annual 
interest that will acerue thereon; that is to say, the amount of In- 
terest the State will have to pay on the first day ef April in the 
ensuing vear on the bends issued to each of said railroad com pa- 
nies, and the amount of tax required from each of sud rmulroad 
companies to pay the same, and which tax shall be deemed due and 
pavable on the thirty-first day of December of that vear; that the 
treasurer, upon the receipt of the auditor's certiticate, shall cause 
notice to be served upon each railroad ape. oe on or before the 
twentieth dav of June and December in each year, specifying the 
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amount of tax to be paid, which amount shall be the interest on 
said bonds for said period, and demanding the payment of the same 
into the treasury on the thirtieth day of June and the thirty-first 
of December, respectively, in compliance with the prov ixions of said 
act of July 21, 1SGS, aforesaid, and of said act of April 10, 1S60; 
that if, at the expiration of sixty days after said tax shall become 
due and payable, said railroad company shall fail to make full 
pavinent of said tax. it shall be the duty of said treasurer, 
lz through the attorney general, to make and file a petition in 
the Pulaski chancery court, setting forth the amount due and 
the fact of said default, praving the issue of the writ of sequestra- 
tion contemplated in said act of July 21, 1868, aforesaid, and the 
ity) polntme nt of a receiver to receive the revenue and Income of said 
COMpany for the purpose spec ‘ified in the act of July 21, 1568, afore- 
said; that upon the issue of said writ the receiver therein named 
shall take possession of all the income and revenues of said default- 
ing company, with authority to demand and receive all moneys 
coming to the same, from the operation of said road of such default- 
ing company ; that all officers of such companies as may have de- 
fantied shall pay all moneys which they may — or come into the 
PPOSs< ssion of by Way of revenue or Income, oO or from Opere iting Si aid 
railroad, over to said receiver; that said oflicer ws shall also submit all 
necessary books, papers, and accounts to said receiver for examina- 
tion, and all moneys received by him, after paying proper operating 
expenses, shall be applied to the payment and discharge of the tax 
due and unpatd, and that such receivership shall continue until all 
amounts in default by such company shall be paid, with reasonable 
costs of sequestration to be taxéd and certified, and that when such 
pavinents have been made said receiver shall be discharged and 
withdrawn from the hadagwement of the atfairs of such COMpany, 

Your orator submits that the acts aforesaid, to wit, that of July 
21, IS6S, and April 10, 1S69, constituted the law of the contract in 

relation to sid) bonds, and the said acts and recitals in the 
13 body of said bonds constitutes and constituted notice to all 

persons dealing with the railroad companies aforesaid, or 
either of them, of the claim, lien, and remedies thereby created, and 
constituted notice to subsequent purchasers and incumbrancers of the 
claim, lien, and remedy thereby created and established to secure 
the payment of the interest upon the bonds issued to said companies 
by the State of Arkansas as aforesaid. 3 

That both of said railroad companies from time to time, down to 
the first day of November, 1872, furnished the State of Arkansas 
with funds to pay the interest upon bonds issued by the said State 
of Arkansas to said companies, and that all interest has been paid 
down to and including the coupon due October 1, 1872. 

Your orator states that after the application of said railroad, to 
witythe Little Rock, Pine Bluff and New Orleans Railroad C ompany, 
for the loan of the credit and boudsof the State, and after the award 
thereto, as aforesaid, by the board of railroad commissioners, as 
aforesaid, to wit, on the twenty-fifth day of April, 1870, the sail rail- 
road company executed a mortgage or deed of trust to Benjamin A. 
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Farnham and David B. Sickels, of the State of New York, to secure 
the payment of one million two hundred thousand dollars, evidenced 
by twelve hundred bonds of $1,000 each, which said mortgage was 
upon the railroad of said company,“ being the line of railroad here- 
tofore known, or hereafter to be known, as the Little Rock, Pine 
Blutf and New Orleans railroad, as the same is, and hereafter shall 
be, constructed from the city of Little Rock, in the county of 
14 Pulaski and State of Arkansas, to the town of Eunice, in the 
county of Chicet and State of Arkansas.” 

That said mortgage or deed of trust was not filed for record or 
recorded in the county of Pulaski, in the recorder’s office thereof, 
until June 25, 1870, and was not filed and recorded, as vour orator 
is informed and believes, and so charges the truth to be, in the other 
counties through and into which said railroad runs, until after the 
twenty-fifth of June, 1870. 

Your orator states that after the application of the Mississippi, 
Ouachita and Red River Railroad Company for the loan of the 
credit and bonds of the State, to wit, on the third day of May, 1870, 
the said railroad company executed a mortgage or deed of trust to 
Benjamin A. Farnham and David B. Sickels, of the State of New 
York, to secure the payment of two thousand and forty bonds, of 
$1,000 each, which said mortgage was upon “all and singular the 
railroad which the Mississippi, Ouachita and Red River Railroad 
Company is by law authorized to construct, being the line hereto- 
fore known, or hereafter to be known, as the Mississippi, Ouachita 
and Red River railroad, as the same is and shall hereafter be con- 
structed from, at, or near Gaines’ Landing, in the county of Chicot 
and State of Arkansas, via Camden, to the western boundary of 
Arkansas, in the county Lafayette and State of Arkansas, at or near 
the town of Texarkana. 

That said mortgage or deed of trust was not filed for record in the 

county ot (Chicot aforesaid, in the recorder’s othce thereof, 
lo until the tenth day of November, 1874, long after the award 

of the loan of the credit and bonds of the State to said rail- 
road company, and was not filed for record or recorded in any of 
the counties through and into which said railroad runs until after 
the award of the loan of the credit and bonds of said State to said 
company by said Board of Railroad Commissioners as aforesaid, 

That both of the aforesaid railroad companies made default and 
failed to pay the interest coupons attached to the said bonds issued 
under said mortgage or deed of trust, which had a clause therein 
declaring that a default in the payment of the interest on said 
bonds, at maturity, should work the maturity of the principal of 
said bonds. 

That on the fifteenth day of March, 1875, a suit was instituted 
against each of said companies in this honorable court, on the equity 
side thereof. The number of the one against the Little Rock, Pine 
Bluff and New Orleans Railroad Company being 154, and the par- 

ties thereto as follows, to wit: | 
16 Charles Main and Ezra H. Winchester, copartners, ete., 
under the name and style of Main & Winchester, Elisha 
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Atkins, and Ebenezer T. Farrington v. The Little Rock, Pine Bluff 
and New Orleans Railroad Company, David B.Sickels, Benjamin A. 
Farnham, A. HL. Ryan, Samuel Mallory, The Texas, Mississippi River 
and Northwestern Railroad Company. 

That among other allegations in the said bill of complaint is the 
following, to wit: 

“And your orators are also informed that the State of Arkansas 
claims to have some licen on the property of said company, by virtue 
of certain bonds heretofore issued to said company under an act of 
the General Assembly of the State of Arkansas, approved July 21, 
ISGS, entitled ‘An act to aid in the construction of railroads,’ said 
bonds amounting, as your orators are informed and believe, to 
$1,200,000, and your orators set forth the existence of such alleged 
claim in order that the State of Arkansas may, by its proper officers, 
should it see fit so to do, Intervene in this suit.” 

That among the various prayers contained in this bill is the fol- 
lowing, to wit: 

“That the railroad of the said Little Rock, Pine Bluff and New 
Orleans Railroad Company, together with all its franchises, equip- 
ents, appurtenances, and property mentioned and described in the 
aforesaid deed of hortvarve executed to the said David B. Sickels and 
Benjamin A. Farnham, may be sold subject to the len of the State 
of Arkansas, if your honors shall tind and decree that any Hen exists 
In favor of said State prior to the len ranted by the said deed of 
mortgage.” 

That the number of the ease against the Mississippi, Ouachita, and 
Red River Railroad Company was 155, and the parties thereto as 

follows, to wit: 
7 Charles Main and Ezra H. Winchester, copartners, ete., 

under the name and style of Main & Winchester, Elisha 
Atkins and Ebenezer T. Farrington, 7. The Mississippi, Ouachita and 
Red River Railroad Company, David B. Sickels, Benjamin A. 
Farnham, A. TH. Ryan, Samuel Mallory, The Texas, Mississippi 
Riverand Northwestern Railroad Company, Thomas C. Kimball, A. 
(i. Martin, Thomas P. Dockery, John Davis, A. C. Horner, Jantes 
Paxton, and S. TH. Holland. 

That the object of both the said bills of complaint was to obtain a 
foreclosure and sale of the railroads and property of each of said 
railroad companies, and ino pursuance of the following agreement 
and proceedings, to wit: 


" Report of Committee. 


“Phe committee appointed at a meeting of the bondholders of the 
Little Rock, Pine Blutfand New Orleans, and the Mississippi, Oua- 
chita and Red River Railroad Companies, held this day to consider 
and report a plan to be adopted by the bondholders for the foreclos- 
uré of the mortgages, and for the reconstruction of the road, report : 

“That the bonded indebtedness of the Little Rock and New Or- 
leans railroad amounts to 81,200,000; that about seventy miles of 
the Litthe Rock, Pine Blut® and New Orleans railroad are finished 
and in running order; that about twenty-eight miles of the Missis- 
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sippi, Ouachita and Red River railroad are also finished, but 
IS need repairs estimated at about $10,000 to put it in good run- 

ning order: that it will cost to complete the Little Rock, Pine 
Bluff and New Orleans ralroad about $450,000 ; that in the construc- 
tion of the Little Rock, Pine Bluff and New Orleans railroad, pro- 
ceeds of bonds secured by mortgage on the Mississippi, Ouachita and 
Red River railroad have been used to a considerable extent; that 
iron intended for the Mississippi, Ouachita and Red River railroad 
has been used on the Little Rock, Pine Bluffand New Orleans rail- 
road, and that the rolling-stock in use on the Little Rock, Pine Bluff 
and New Orleans belongs, in a great measure, to the Ouachita road, 
and that, for these and other reasons, whatever plan of operations 
shall be adopted ought to embrace both classes of bonds.” 

* In the vear 1873 the above two railroads were consolidated under 
the name of The Texas, Mississippi and Northwestern Railroad Com- 
pany, and the property and assets of the two companies appear to 
to have been used im common.” 

“ The committee have also ascertained and reported that State aid 
bonds have been Issued to the amount of $1,200,000) on the Little 
Rock, Pine Blutf and New Orleans railroad, and $600,000 on the Mis- 
sissippi, Ouachita and Red River railroad ; that, from the best in- 
formation vour committee has been able to obtain, it would appear 
that the 8600,000 bonds issued to the Ouachita road do not consti- 
tute a lien upon that road prior to that created by the first: mort- 

gage, and doubts are entertained by some persons [as] to 
1 Whether such lien exists upon the Pine Bluff road. In view 

of these facts, and the utter bankruptey of the State of Arkan- 
sas, and the tinancial embarrassments which must there exist for 
several years to come, your committee would recommend that no 
present steps be taken toward the recognition or the purchase of such 
bonds; that it is the opinion of your committee that both roads may, 
at an outlay of not exceeding $500,000, be put in running order for 
a distance of one hundred and forty-five miles, and that a traffic may 
undoubtedly be expected which will yield a net income of not less 
than $150,000 per annum. 

“This opinion is based upon a report made by Mr. W. 8. Houd- 
lette, who has recently traversed the entire line of the Pine Bluff 
road, and the completed portion of the Ouachita road, for the pur- 
pose of examining their present actual condition. Mr. J. E. Sickels, 
who was the former engineer of both roads, has also furnished in- 
formation to your committee which corroborates the report and esti- 
mates of Mr. Houdlette. 

“The committee therefore recommend steps be taken for the im- 
mediate foreclosure of both mortgages; that an agreement be pre- 
pared, to be signed by the bondholders, pledging themselves to 
contribute, pro rata, first to the foreclosure, and afterwards for what- 
ever amount may be necessary to complete the Little Rock, Pine 
Blutf and New Orleans road, and to put the Mississippi, Ouachita 
and Red River road in running order from the Mississippi river to 
Collins Station. 
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“ Your committee recommend the appointment of a com- - 
20) mittee tocarry into effect whatever plan shall be adopted, 
such commiittee to represent, as nearly as possible, the differ- 

ent interests, and to be composed of five Persons 4 and it is suggested 

that Mr. Winchester, Mr. Redfield, Gen. Reed, Mr. Atkins, and Mr. 

Waddell compose that committee. 
“JARED E. REDFIELD. 
“CW. HUNTINGTON. 
“FO A. PADDOCK, 
“ROBERT R. BISHOP. 3 
“G. H. WADDELL. aa. 


“ Boston, January 27, 1875.” 


That afterwards, and in pursuance of the recommendation of said 
committee, an agreement Was made and entered into by and between 
the bondholders aforesaid, to wit: 


“Agree ment, 


“Whereas the undersigned, holders of bonds secured respectively 


by a first mortgage upon the Little Rock, Pine Blutf and New Or- “ 
leans railroad, and by a first mortgage upon the Mississippi, Oua- . ie 
chita and Red River railroad, both of Arkansas, believe it to be for 


the best interests of the said roads that said mortgages should be 
foreclosed at the earliest practicable day, ana with il view to the 
consolidation of the roads, franchises, and property covered by said = 
mortgages, and the formation by such of said bondholders as shall 
sign these presents ef a new corporation, which shalf purchase said 
roads and property upon the basis and agreement that the holders ) 
of the bonds under each of said mortgages signing these pres- 
21 ents shall participate in the bonds and stock of such new | 
company, upon equal terms and without any discrimination : 
“ Now, to this end, we hereby appoint Jared E. Redfield, Ezra H. , 
Winchester, John IL. Reed, Elisha Atkins, and George H. Waddell 
our agents and trustees, with full powers— 
“Tirst. ‘To institute and Curry on such proceedings, either in the 
name of us, their constituents, or in their own names, as they may 


deem necessary for the foreclosure of the said mortgages, and upon 
the decree of sale under foreclosure, or other, to purchase, either In 


our own or their names, the roads, franchises, and property to be 
sold under such sales, at such price or prices as in their discretion 
may be expedient; and if such purehase shall be made in the name 
of said agents and trustees, thereupon to organize il corporation 
under the laws of the State of Arkansas, the capital stock in which 
shall be distributed to the subscribers hereto, or their assigns, in the 
proportions in which the bonds held by such subscribers, respect- 
ively, as shown by this instrument, bear to the whole amount of 
honds held by all the subseribers hereto, is so shown - obtain the 
confirmation of such sale or sales, and the execution of any deed or 
deeds pursuant therete, as required by law, and any and all other 
vets and things needful to vest in such new corporation the roads, 
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franchises, and property conveyed by said mortgages, or either of 
them, to do and perform. And the subscribers hereto, in the event 
of purchase in the names of said agents and trustees, hereby waive 
notice of the calling of the first meeting of such corporation. 
22 “Second. During the continuance of proceedings to fore- 
close said mortgages, or after their termination by sale or 
otherwise, as hereinbefore mentioned, to take such measures as, in 
their discretion, may be needful and proper to finish the unfinished 
portion of the said Little Rock, Pine Bluff and New Orleans rail- 
road, and to put said road throusy:h its entire length, and said Mis- 
sissippi, Ouachita and Red River railroad from Chicot to Collins’ 
station in proper repair, and to provide proper equipment, if needed, 
for the business upon the same; and if, in their discretion, it be 
needful to this a that such roads, or either of them, should, pend- 
ing said proceedings to foreclose, be taken possession of by the trus- 
tees under their respective mortgages, or that a receiver or receivers 
should be appointed to take the necessary steps to this end. 
~“ Third. The power to make the expenditures herein contemplated 
shall not be so construed as to render any bondholders lable to pay 
in the whole a greater sum for all purposes than the fifteen per 
centum hereinafter mentioned. A majority of the persons appointed 
by this instrument may, at any meeting which shall be called upon 
five days’ notice, in writing, exercise all the powers herein conferred, 
and may fill any vacancy in their number caused by resignation or 
otherwise; and any person so appointed to fill any vacancy shall 
have the same powers as if appointed and named in this instru- 
ment. 

“Fourth. Each of said agents and trustees shall be responsible 
only for his own neglect or default, and not for that of any other. 

Said agents and trustees are hereby authorized to émploy 
23 such sub-agents, attorneys, and counsel as they shall deem 

proper to exercise any power conferred by this instrument, 
and shall not be personally responsible for the neglect or default of 
said sub-agents, attorneys, or counsel. 

“ Sixth, And we hereby severally agree to pay to said trustees, 
from time to time, as they may require, and upon five days’ notice 
in writing, duly sent by mail to each of us, a assessments as said 
trustees may make upon the par value of our respective bonds (in- 
cluding coupons), to an amount not exceeding in the aggregate fif- 
teen per centum of said par value, the same to be used for the com- 

etion and putting In repair of the railroad from Chicot to Little 
Rock, and from Chicot to Collins’ station, and the proper equipment 
thereof; for the purchase of both of said railroads under sales upon 
the foreclosure decrees herein contemplated, and for the expenses of 
said trustees in the discharge of their duties under this instrument, 
and the compensation of such agents and counsel as they may em- 
ploy, and for such other and further purposes, if any, as may be 
needed to carry into effect the intent of this instrument. And it is 
agreed that no bondholder shall have the right to participate in the 
benefits of such new corporation and organization until he shall 
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have paid said fifteen per centum assessments in full, or so much 
thereof as said trustees may call tn. 

“Sixth. It is agreed between the subscribers hereto that all sums 
paid in under the provisions hereof, and constituting any portion of 
said fifteen per centum, shall bear interest at the rate of ten per 

centum per annum from the time of payment, and together 
24 with such interest shall be paid by said new corporation, in 

such manner as said new corporation may determine ; and 
said trustees shall issue certificates for all amounts so received, stat- 
ing this agreement on the part of the subseribers hereto. 

“Provided, That this instrument shall not go into effect unless 
subscribed by the holders of at least a majority of the outstanding 
first mortgage bonds upon each of said roads, 

“ Witness our hands this first day of February, A. D. 1875. 


** 


Your orator alleges that the suits of foreclosure aforesaid, against 
the railroad companies aforesaid, were instituted and proseeuted mM 
puPrstlatiee of the scheme and aggre ment above set forth, and that 
neither the State of Arkansas, which cannot be sued, nor any holder 
of the bonds Issued by the State of Arkanas, or the holder of COUPOTis 
attached thereto, were made parties plainttl or defendant to suid 
foreclosure suits as aforesatd, in which said Charles Main ef af. were 
complainants, ner Was any decree therein rendered, which ino any 
manner determined the priority of said bonds issued by said com- 
panies under the provisions ef the act of July 21, Ds6s, aforesaid ; 
or Whether the len of the State of Arkansas to and for the use and 
benefit of the holders of said State aid bonds was subordinate to, in 
point of time or equity, to that of the bonds issued under the mort- 
gages aforesaid. All of which will fully appear by reference to a 
COPY of said decrees rendered ih the suits aforesaid hereto attached, 
marked Exhibit “A.” and made a part hereof, and the records of 

this honorable court, to whieh reference is made. 
25 That on the twelfth day of November, 1875, the said suits, 

numbered 155 and 154 aforesaid, came on to be heard on the 
original and amended bills and exhibits thereto, the answers of the 
defendants being withdrawn in both of said causes, and by consent, 
the defendants entering a personal appearanec, it was by this court 
decreed, among other things, that the whole amount of bonds issued 
under both of said mortgages, with the interest thereon, were due: 
that unless the said defendants, or one of them, shall pay, or cause 
to be paid, to the plaintiffs on or before the fifteenth dav of Decem- 
ber, 1875, the amount of said bonds and the interest thereon, with 
costs of suits, that the said mortgage shall be foreclosed, and that 
the equity of redemption of said defendants, and each of them, shall 
henceforth be barred from all equity of redemption under said 
mortgage, and in default of payment the mortgaged premises de- 
seribed in said bilbbe sold. All of which will more fully appear by 
reference to a COPY of said decree hereto attached and made a part 
hereof, marked Exhibit “A.” 

That none of said defendants paid the amount found due under 
said decrees of foreclosure within the time therein limited, and on 
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the fifteenth day of December, 1875, the property described in said 
mortgage, except certain reservations mentioned in the decree, was 
sold by a master commissioner appointed by this court, for the fol- 
lowing sums, to wit: The Little Rock, Pine Bluff and New Orleans 
railroad to Charles W. Huntington and Edward L. Adams for the 

sum of $35,000; and the Mississippi, Ouachita and Red River 
26 railroad to Charles W. Huntington and Edward L. Adams 

for the sum of $25,000, who became the purchasers at said 
sale for themselves and associates and other holders of said mort- 
gage bonds, under a scheme which seems to have had the sanction 
of this honorable court. All of which will more fully appear by 
Exhibits “A,” “BY” and “C,” hereto attached and made a part hereof. 

That afterwards, to wit, on the eighteenth day of December, 1875, 
the said Charles W. Huntington and Edward L. Adams, the pur- 
chasers of the property as aforesaid, under said decrees and at said 
sales, and the scheme which had theretofore been devised and recog- 
nized by said decree, appeared in this honorable court, and caused 
it to be entered of record that it was their intention, immediately 
upon the contirmation by the court of the aforesaid sale, to organize 
a corporation under an act of the General Assembly of the State of 
Arkansas, approved December 9, 1S74, entitled “An act supplement- 
ary to an act entitled an Act to provide for a general system of rail- 
roads.” approved July 21, 1S6s. 

Your orator states that the act of December tJ IS74, dloes not, in 
any manner, undertake to relieve the property purchased at any of 
the sales mentioned and deseribed in said act from previous equities, 
debts, hens, or incumbranees, but only entitles such purchasers as 
are therein named to become entitled to and vested with “all the 
corporate rights, liberties, privileges, Immunities, powers, and fran- 
chises of the railroad so sold, as fully as the same were held, exer- 

cised, and enjoved by such corporation before such sale.” 
24 Your orator states that said Huntington and Adams were 

not purchasers of said railroads and property in their own 
right or for themselves, but as the agents and trustees of the bond- 
holders who tight participate in the scheme of reorganization 
which was to come into existence under the act of December 9, 1874. 
aforesaid, which said organization and corporation was subsequently 
formed, the corporate name being the Little: Rock, Mississippi River 
and Texas Railway; that they paid nothing under said purchase, 
and parted with nothing of value. 

That subsequently the said Huntington and Adams requested 
the master making said sale to convey the said railroads be prop- 
erty so purchased by them as aforesaid to the Little Rock, Mississippi 
River and Texas Railway instead of to themselves; and your orator 
alleges that, in pursuance of said request, a deed was made by said 
master to said railroad cor:pany. 

That after the rendition of the foreclosure decrees, as aforesaid, 
the bondholders aforesaid, in the scheme aforesaid, assigned their 
bends, secured by said mortgages, to the Little Rock, Mississippi 
River and Texas Railway; that of the $25,000 paid for the Missis- 
sippi, Ouachita and Red River railroad, $1,507.48 was expended in 
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expenses incident to foreclosure, leaving $25,492.52 for distribution, 


and— 
Of this sum >492 52 


There was paid to said railway company easinasdaeiivapaseaaiinioapt 17488 86 
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Leaving to be distributed among the other coupon and 
bondholders. —____. Pena NN CP eS Re Tr $6,003 66 


28 That the corporators and stockholders of the Little Rock, 
Mississippi and Texas Railway, at the time of the organiza- 
tion, creation, and Incorporation thereof, was composed exclusively 
of the bondholders who had subscribed the agreement of January 
1, ISTS, hereinbefore set out, and your orator submits that the man- 
ner and mode of payment resorted to, as well as the aets and con- 
duct of said purchasers, show that the defendant railway is but the 
representative and creature of the wrecking bondholders who par- 
ticipated in the meeting at Boston, in January, 1875, and signed 
the agreement of February 1, 1875: and your orator avers that 
they parted with nothing of value or security In making such = pur- 
chase and in organizing said railway corporation, nor did any of 
said persons In said scheme or railway corporation surrender or part 
with anything of value on the faith of such purchase. 
Your orator states that the amount for which the Little Rock, 
Pine Blutfand New Orleans railroad sold was. -- ~~~ $35,000 00 
That the expenses of sale were scsi sida iat iaacta L455 40 


Leaving for distribution—— .. ~~ -- 


That of this amount of (835,56-4.60) the sum of 825,792.35 was 
paid to the defendant railway at the instance and some of the 
beneficiaries who became stockholders in the defendant company at 
the time of the organization and creation of the defendant corpora- 
tion; that none of said persons parted with any money or thing of 
value on the faith of such surrender of bonds as aforesaid. 

That in hot haste, the purchasers as aforesaid, on the 

29) eighteenth of December, 1875, organized themselves into a 

corporation, now known as the defendant company, under 

the provisions or the act of December 9, 1874, aforesaid, as will 

more fully appear by the certificate thereof tiled in the oftice of the 

secretary of State, a copy of which is hereto attached, marked Ex- 

hibit * D,” and made a part hereof, and on the first day of January, 

1876, conveyed the two railroads aforesaid, the property and fran- 

chises thereof, to John H. Reed and Ezra I. Winchester, in trust, 
to secure the payment of certain bonds of $500 each. 

That among other recitals contained in said deed is the follow- 
Ing, to wit: 

“Whereas the purchasers at foreclosure sales, held on the six- 
teenth day of December, 1875, under the first mortgage deeds here- 
tofore executed by the Little Roek, Pine Bluff and New Orleans 
Railroad Company to Benjamin A. Farnham and David B. Sickels, 
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trestens, dated April 25, 1870, and by the Mississippi, Ouachita and 
Red River Railroad ¢ Company to the aforesaid Farnham and 
Sickels, dated May 3, 1870, (which sales were duly confirmed ‘by 
the circuit court of Ihe United States for the eastern district of Ar- 
kansas on the eighteenth of December, 1875,) have become and or- 
ganized a corporation under an act of the General Assembly of the 
State of Arkansas, approved December “, 1874, entitled ‘An act sup- 
plementary to an act entitled An act to provide for a general system 
of railroad incorporation,” approved July 23, 1868, and have adopted 

the corporate name of the Little Rock, Mississippi River and 
30 Texas Relies; and the said Little Rock, Mississippi River 

and Texas Railway has acquired and become vested with all 
the corporate rights, liberties, immunities, powers, and franchises of 
and concerning the said Little Rock, Pine Bluff and New Orleans 
Railroad Company, and of and concerning the said Mississippi, 
Ouachita and Red River Railroad Company, and the railroads, 
equipments, and property mentioned and deseribed in the aforesaid 
mortgage deeds executed by said respective companies ; and 

“Whereas the Little Rock, Mississippi River and Texas Railway, 

in order to provide means for the completion and equipment of its 
railroads, and for other purposes, has resolved to make, issue, and 
negotiate its bonds, from time to time, to an amount not exceeding 
$12,500 per mile for each mile of its said railroads.” 


That the bonds issued under said deed of trust and mortgage re- 
cite on their face that their payment is “secured by a certain deed 
of trust or mortgage, bearing even date therewith, to John H. Reed 
and Ezra H. Winchester, as trustees.” 

Your orator submits that the recitals in said deed of trust to Reed 
and Winchester as aforesaid set forth the source and extent of title 
to them conveyed, and are notice to persons receiving such bonds, 
the payment of which is secured thereby, of all matters and things 
pertaining to the execution of the mortgage to Reed and Winchester 
by the defendant company; the pleadings therein, the foreclosure, 
the decree, and sale subsequently made thereunder, and the rights 

thereby acquired. 
31 Your orator, out of abundant caution, lest some claim may 

be made by persons claiming under said deed of trust to 
Reed & Winchester, states that the issue of bonds under said convey- 
ance are absolutely null and void, the same being issued in viola- 
tion of section 8, article 12, of the constitution of the State of Arkan- 
sas in force at the time of the passage of the act of December 9, 1874, 
to wit, the constitution of 1874. 

That it is provided by section 8 of article 12 aforesaid, to wit: 
“ No private corporation shall issue stock or bonds, except for money 
or property actually received, or labor done, and all fictitious in- 
crease of stock, or indebtedness, shall be void: nor shall the stock or 
bonded indebtedness of any private corporation be increased, except 
in pursuance of general laws; nor until the consent of the persous 
holding the larger amount in value of stock be obtained, at a meet- 
ing held after notice given for a period not less than sixty davs, in 
pursuance of law.” 
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Your orator states that the Little Rock, Mississippi River and 
Texas Railway was organized on the eighteenth day of December, 
1875, and that on the first day of January, 1S76, it executed the 
deed of trust to Reed & Winchester as aforesaid, and that the consent 
of the persons holding the larger amount in value of stock was not 
obtained at a meeting held after sixty days’ notice, as required by 
section 8 of article 12 of the constitution of said State; and your 
orator submits that, while said mortgage or deed of trust may be 
valid in equity, between said railway and persons holding bonds 

issued thereunder, that, as against the holders of bonds of the 
2 State of Arkansas, of whom your orator is one, issued by it to 

the Litthe Rock, Pine Bluifand New Orleans Railroad Com- 
pany, or to the Mississippi, Ouachita and Red River Railroad Com- 
pany, under the act of July 21, 1868, the same is absolutely null 
and void as to them as a conveyance, or Incumbrance, Which in any 
way retards or impairs his rights to sequestrate the income and 
revenues of that which was the property and railroad of the two 
companies aforesaid, under which the defendant company claims 
title, and now held and operated by the defendant railway. 

Your orator-states that before the sale aforesaid of the railroads 
as aforesaid both of said railroads held their said railroads and prop- 
erty described in the mortgages to Farnham and Sickels, subject to 
the lien and claim for taxes imposed thereon by the act of July 21, 
ISGS and the reme dy therem pray ided for the collection of the Sale, 
and the further remedy provided by the act of April 10, 1569, afore- 
said, for the puvinnene of the interest on the bonds issued to said 
railroad companies by the State of Arkansas, under the acts afore- 
said, and that the defendants herein now hold the railroads and 
property thereof so purchased as aforesaid, subjeet to the provisions 
of the acts aforesaid, as well as the revenue and income thereof, im 
trust, or so much thereof as will pay the interest on the bonds 
issued by the State of Arkansas to said railroad companies as afore- 
sald. 

That soon after the purchase at said foreclosure sale, and after the 

organization of the defendant corporation, the defendant went 
Oo Into Possession of the two railroads aforesaid and the pray 

erty thereof, and have continued therein down to the insiitu- 
tion of this suit, and are now in the possession thereof, and have, 
since the time of entry aforesaid and ever since then, received, and are 
how receiving, the Income and revenue of the railroad and property 
of both of siid roads, and have applied the same to other uses and 
purposes than paying the interest on the bonds issued by the State 
of Arkansas to said railroad companies as aforesaid, 

Your orator states that since the pretended repeal of the act of 
April 10, 186%, by the General Assembly of the State of Arkansas, 
by the act of May 29, IS74, the State of Arkansas and _ its officers 
neglect and refuse,and have neglected and refused, and now neglect 
and refuse, to take any steps whatever to enforee the paavinrent and 
collection of the taxes imposed by the aet of July 21, 1565, afore- 
said, to pay the semi-annual interest on the bonds issued by it te 
said railroad companies, and, by reason of the refusal and neglect 
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aforesaid, the defendant railway is daily receiving the income and 
revenue from the operating of said railroads, and appropriating, and 
have appropriated, the said income and revenues to its (the said de- 
fendant railway’s) own use, and no portion thereof to the payment 
of the past-due interest on the*bonds issued by the State of Arkansas 
to said railroad companies, to the great wrong, annoyance, Injury, 
and damage of the plaintiff and other bond and coupon owners so 
issued by the State of Arkansas to the said railroad companies as 
aforesaid. 
SA Your orator further states that the Little Roek, Pine Bluff 
and New Orleans railroad was organized under an act of the 
General Assembly of the State of Arkansas, entitled “An act to pro- 
vide for a general system of railroad incorporation,” approved July 
25, 1568, 

That the act of July 21, 1868, entitled “An act to aid in the con- 
struction of railroads.” was in full foree and effect at the time of the 
passage of the said act of July 21, 16S. 

That it is provided by the several sections of said act of July 2i, 
ISGS, aforesaid, that the Board of Railroad Commissioners therein 
mentioned should do and perform certain acts therein named upon 
the happening of certain events. 

That the Board of Railroad Conimnissioners therein named are not, 
In any manner, designated, nor can it be ascertained therefrom who 
are to act as such. 

That the persons who were to constitute said Board of Railroad 
Commissioners are named and designated by the twenty-fifth section 
of the act of July 25, 1868, aforesaid, under which the railroads 
aforesaid were created and organized, That both of said acts were 
passed at the same session of the General Assembly, and that of 
July 21, LSGS, aforesaid, Is dependent on that of July 23, 1868, afore- 
said, for support, and said acts are to be construed in pari materia. 

That under the twenty-second section of the act of July 25, 1868, 
under which both said railroad companies were organized, as afore- 
said, the rights, powers, and privileges of said companies are defined 
and set forth; that the power to mortgage the railroad and property 

of companies organized thereunder was not conferred thereon 
$e) by law. That the eleventh subdivision of said twenty-second 
section is as follows, to wit: 

“To borrow money to be applied to the construction of their rail- 
road and fixtures,and purchase of engines and cars, and to no other 
purpose, at such rate of interest as is hereinafter provided.” 

That bevend the power here given the said railroad company 
had no power to borrow money or contract debts, and none what- 
ever to mortgage the property and railroad, and your orator avers 
that, as to him, the said mortgage or pretended mortgage, under 
Which said foreclosure sale was had as aforesaid, is absolutely null 
and void, and the holders of the bonds issued thereunder simple 
contract debtors, without lien of any kind whatever. 

Your orator further states that the defendant railway company 
Was organized by the purchasers of said railroads and property, under 
the provisions of an act of the General Assembly of the State of Ar- 

o—1loly 
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kansas, entitled “An act supplementary to an act, entitled an act to 
provide fora general system of railroad incorporation, approved 
July 25, 1565. which authorizes the purchasers to become a new 
body corporat tifactandiniaw. That the powers conferred on com- 
panies organized under the last-mentioned act have no other or 
further rights, powers, liabilities, or privileges than are conferred on 


companics organized under the act of July 25, 1868, aforesaid, and - 


are Without power to mortgage the railroad and property so purchased 
as aforessid, and vour orator avers that, to him, the mortgage 
ot) Which said ce apn hath executed is an absolute nullity, and 
the holder of said bonds issued thereunder simple contract 
creditors 
Your orater further states that the Little Roeek, Pine Bluff and 
New Orleans Railroad ¢ CMTURDMEDDN and the Mississippi, Ouachita and 
Red River Railroad Company made default in the payment of the 
Interest due and pavable vccording to the terms of the bonds and 
coupons, Issucd by the State ot Arkansas to said railroad companies 
as aforesaid, on the tirstof April, IS73, as provided by the act of the 
General Ass mibly of the State of Arkansas, entitled “An act to aid 
In the construction of railroads,” approved July 21, 1868, aforesaid, 
the treasurer of State, under the provisions of the act aforesaid, tiled 
In the Pulaski chancery court a petition setting forth a default and a 
failure on the part of cach of said railroad companies to pay said 
interest so due and payable as aforesaid, and praying the issue of a 
writ of se questration ais provided in the aet of July 21, 1SGS, afore- 
said, and that Arthur Hemmingway be appointed receiver, as In 
said act provided, to receive the Income and revenues of the rail- 
roads aforesaid, which said petition was filed on the eleventh day of 
April, 1S75. ; 
That on said last-mentioned day, in accordance with the prayer 


of said petition, the said Pulaski chancery court appointed said 


Arthur Hemmingway receiver, and issued the writ of sequestration 
as prayed tor in the petition aforesaid. That thereafter the said 
Henuningway qualitied as such receiver, under said writ of seques- 
tration, and continued as such receiver until some time in the month 

Of October, 1875, when the said Hemmingway departed this 
BY life. That on the 2ithof November, 1873, the death of said 

Hemmingway Was supe sted in said Pulaski chancery court, 
Whereupon said court appoimted A. HL. Rvan receiver under said 
writ of sequestration, who thereafter qualified and entered on the 
discharge of his duties. That on the seventh of January, S74, the 
sitll Ryan resigned, and the said) Pulaski chancery court appointed 
Selden Page receiver, under the writ of sequestration aforesaid, who 
thereafter qualified as such, and entered upon the discharge of his 
duties, but how long he continued so to remain vour orator is not 
advised, 

That the said trustees, named in each of said mortgages, executed 
ana foreclosed iis aforesaid, aq ulesced in the appointment of said 
receivers as aforesaid, as well as the first mortgage bondholders, 
and no steps or proceedings were had, or taken by said trustees, or 
suid first mortgage bondholders, to oppose the sequestration of the 
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income and revenue of said railroad companies, or the application 
of the same to the payment of the interest due upon the bonds is- 
sued to said railroad companies by the State of Arkansas, under the 
provisions of the act of July 21, 1568, aforesaid, all of which ,will 
more fully appear by reference to Exhibit “ D,” hereto attached and 
made a part hereof. Your orator avers that by the acts and aequi- 
escence of the said railroad companies the said trustees and the said 
bondholders are, in equity, estopped from denying the vatidity of 
the bonds issued as aforesaid, under the act of July 21 aforesaid, to 
the companies aforesaid, 
Your orator states that he is the owner and holder for 
38 value, before maturity, of the following-deseribed bonds is- 
sued by the State of Arkansas to the Little Rock, Pine Blatf 
and New Orleans Railroad Company, with the coupons thereto 
attached, except the first five, to wit: Nos. 10,137, 138, 139, 140, 141, 
142, 174, 176, 186, IST, 243, 2b. 245, 755, TSO, TST, S35, SHA, SNS, 
SHO, SUT. SOS. So OOO SOP Sa ro SOE SO Sn OT HOS SO TO 
911, 912,913, 914, 915, 916, 917, VIS, 819, 920, 921, 957, 957, 958, 960, 
1020, 1021, 1022, LO25, Lo24, 1025, Lo26, Lo27, L046, LOAT, LOAS, L049, 
1050, 1WS1, LOT2, LOLS, and 1173, and of the following bonds and 
coupons issued by the State of Arkansas to the Mississippi, Ouachita 
and Red River Railroad Company, except the first five, to wit: Nos. 
10, 11, 12, 18, 14, 15, 16, 17, 1S, 19, 20, 21, 22, 242, 504, 509, 510, 511, 
ol. Dede. Deded. ood. ede d and etd, and that coupons No. 6 to 2, in- 
clusive, on all of said bonds, are now all due and payable, and that 
there is now due your orator the sum of tiftv-nine thousand and 
eight hundred and fifty dollars from the defendant railway, which 
has been in the receipt of the income and revenue of said railroad 
companies. 

That the Little Rock, Pine Blut and New Orleans Railroad Com- 
pany and the Mississippi, Ouachita and Red River Railroad Com- 
pany are hopelessly insolvent, and by the sale of the said railroad 
left entirely without property of any kind, and has no income or 
revenue of any kind, character, or description; that both of said 
railroad companies are practically dissolved ; their officers, on whom 
service could be made, are not in the State, and are unknown; their 
directory a thing of by-gone days; the property belonging to them 

now in the hands of a corporation which is attempting to 
3 repudiate the recognized, just, and honest obligations, and 

who bought the same with a full knowledge of the present 
claim and demand, expecting at some future time to have to pay 
the same, as is fully shown by the report of the committee at Boston 
in January, 1875, hereinbefore mentioned. 

Your orator states that under the acts of July 21, 1565, and April 
10, 1869, aforesaid, under which the bonds of the State of Arkansas 
were issued to the two railroad companies aforesaid, it was not con- 
templated by said acts, nor the said railroad companies, nor the 
said State of Arkansas, that the said State of Arkansas should be- 
come liable thereon: that as between the said State of Arkansas 
and the said railroad companies, the said bonds were accommoda- 
tion paper, and, in point of fact and equity, the obligation of said 
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railroad companies, without vitality, until negotiated, or put upon 
the market by said railroad companies; that the acts of July 21, 
1868, and April 10, 1860, aforesaid, were printed and published as 
public acts of the State of Arkansas: that the reference in the said 
bonds, issued by the State of Arkansas to said railroad companies 
In connection with the subsequent issuance and uttering of the 
Sale, by said railroad companies, was, In effect, in law and in equity, 
a guaranty upon the partof the railroad companies that the recitals 
in said bonds were true, and that the said State of Arkansas had 
full power and authority to issue the same; that the only con- 


sideration which was received. and which made the same of 


legal vitalitv, was received by said railroad companies, and 
not by the State of Arkansas; that the only value which said 

bonds possessed was that which arose out of the fact that 
10) the icone and revenue of said railroads were plodyed for 

the ultimate redemption of the bonds issued by the State to 
said railroads, and the remedy of sequestration by satd acts pro- 
vided thie re in}, to enforee the protnpot pavinent of the principal and 
interest of said bonds: that the said railroad Comps, by putting 
said State aid bonds (it) the market, with the recitals theremn Coll- 


tained ; that they were issued under and in pursuance of an act of 


the General Assembly of the State of Arkansas, approved July 21, 
ISGS, entitled “An aet to aid in the construction of railroads.” said 
et having Leven submitted lt) nnd duly ratiticr by the people of the 
State at the general election beld November 3, ISos, and thus in- 
ducing others to treat said bonds as valid) securities, and as such in 
pursuance of the acts thereim recited, declaring in this solemn man- 
her threat the remedies therem mentions | eXIst dl, sine could be pur- 
sued to entorce the prrodan pot parverrpent il tha Lian three in) mentioned, 
for the payment of the interest and principal of and due on said 
bonds, Cstop the said railroad compa sand all Persons claiming 
under them, nicl the defendant railway, \ hose claims ure junior, 1 
point of time, from denving the validity of the acts aforesaid, or the 
bonds issued thereunder; that the defendant railway and the said 
Reed & Winehester and the said) Farnham and Sickles and the 
said railroad companies and the purchasers thereof were well ad- 
vised of the award of State aid to said railroad companies by. the 
board of railroad Commissioners, and the date thereof. before they 
or any of them. became holders of the bonds issued under the “aid 

mortgages executed to Farnham and Sickels, and of the tax 
41 levied by said act of July 21, 1868, and the remedy of seques- 

tration therein provided for the collection of the same: and 
vour orator submits that they and each and every one of them are in 
equity estopped from deny Mie the validity of the ssid act of July 7. 
ISOS, and the bones Issuccl to said ratlronac COM RULLOS by the Stute of 
Arkansas as aforesaid; that they, the holders ofthe bonds issued under 
and secured by the mortgages to Farnham and Sickels had full 
knowledge that the sila railroad companies from time to time fur- 
nished the State of Arkansas with money to pay the interest on said 
State aid bonds; that such payment and recognition of said bonds 
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estops sald railroad companies, and the defendant railway from 
setting up or questioning the validity of said bonds. 

Your orator further submits that while it may be held that the 
act of July 21, 1868, is not_sufficient to sustain the issue of bonds to 
the railroad companies as aforesaid, and while said act, so far as 
fixing any liability on the State is concerned, may be held uncon- 
stituuional, that the credit of the State being placed in jeopardy, it 
Was competent nevertheless for, and within the power of the General 
Assembly of said State to provide against any and all emergencies, 
and to create and enact remedies and means for the payment of the 
bonds aforesaid and the interest thereon, which may have been 
issued to railroads; that the General Assembly of the State of Ar- 
kansas, by the act of April 10, 1869, aforesaid, the legality of 
which said act has never been questioned, did provide by law 
& means to enforce the payment of the principal and interest 

of said bonds issued, and to be issued under the pro- 
42 visions of the act of July 21, 1865, aforesaid; that said act 

Is a separate and independent act, and in no way dependent 
upon the act of July 21, 1868, for its support, the remedy therein 
provided being against the railroad companies which received the 
consideration therefor, and in no way fixing a liability on the State; 
that the act of April 10, 1S69. aforesaid, was and Is a public act, and 
duly enacted by the General Assembly of the State of Arkansas long 
before the execution of the mortgages to Farnham and Sickles, and 
as such, Irrespective of the act of July 21, 1868, aforesaid, consti- 
tuted a public and statutory notice of the matters and things therein 
contained; of the remedy therein previded to compel payment of 
the interest on the bonds issued under the act of July 21, 1868, 
aforesaid, and that said railroad, its incomes and revenues, were 
pledged for the payment of the bonds therein mentioned and de- 
scribed, and was and Is notice to all persons holding bonds secured 
hy the said mortgages to Farnham and Sickles of a prior right, lien, 
and equity io that of persons claiming by, under, or through said 
mortgages, 

Your orator submits that the attempt made by the General As- 
sembly of the State of Arkansas to deprive him of the benefit and 
provision of the act of April 10, 1569, aforesaid, by the passage of 
the act of May 2, IS74, is an attempt to impair the obligation of 
the contract of his said bonds and the coupons thereto attached, and 
deprive him of a valuable remedy for the enforcement thereof, and 
that the same is protected by section 10 of article 1 of the Consti- 
tution of the United States, which declares no State shall pass any 

law impairing the obligation of contracts. 
1 Your orator further states that both of said companies exe- 

cuting the mortgages aforesaid to Farnham and Sickles were 
organized under the provisions of an act of the General Assembly 
of the State of Arkansas, approved July 25, 1868. That the twenty- 
third section thereof creates a Board of Railroad Commissioners. 
That the twenty-sixth section thereof provides that the president ot 
any railroad company might apply to the Board of Railroad Com- 
inissioners for State aid, and if said Board of Railroad Commissioners 
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shall, after inquiry into the benefits to result to the State from the 
construction of said road, determine and decide that the construe- 
tion of said read would be of public benefit sufficient to justify the 
State in granting the aid hereinafter provided for, then, and in that 
event, said board should so report. And it is provided by the twenty- 
seventh section thereof that upon the filing of such report in the 
oftice of the secretary of State it should be the duty of the Governor to 
issue to the president of said company ten of the coupon bonds of 
the State, such coupon bonds as are now or may hereafter be pro- 
vided by law. That these provisions were in the act under which 
both of said companies were incorporated, and constituted notice to 
all persons dealing with the same, that the bonds therein mentioned 
should have the lien provided by the act of March 15, 1867, or that 
of July 21, 1565, or such as might thereafter be provided by law. 
To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereby and 
herein prayed for, your orator hereby waiving the necessity 
14 of the answer of said defendants being put under oath, ae- 
cording to the bestand utmost of their several and respective 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answer make to ail and singular the matters aforesaid, 
paragraph by paragraph, and that as fully and particularly as if the 
same were here repeated, and they and every one of them interro- 
gated thereto; and prays this honorable court to appoint a receiver 
to take possession and custody of, and by writ of sequestration to 
seize and take possesslon of the Income and revenues of the railroad 
and property which the defendant railway are now in the pos- 
session of, under the decrees of foreclosure and sale made by this 
honorable court, of the railroads and = property of the Little 
Rock, Pine Bluff and New Orleans Railroad Company and_ the 
Mississi ppl, Ouachita and Red River Railroad Company, iis herein- 
before set forth and declared, and to continue in possession of said 
income and revenues thereof until said receiver shall have received 
an amount of income and revenues to pay the costs and expenses of 
sequestration, and an amount of Income and revenues sufficient to 
pay the amount of interest now due on and payable upon the bonds 
hereinbefore described, of your orator, and such other holders of like 
bonds as may choose to avail themselves of this suit by becoming 
parties thereto, and until a sufficient amount shall be received to pay 
such interest coupons as may fall due during the pendency of this 
suit and the existence of said receiver. 
That an account be had and stated of the revenue and income re- 
celved by the defendant railway since it went into possession 
15 of the said railroads so purchased as aforesaid, from said date 
down to the time of the appointment of the receiver, and that 
the amount thus found, if any there be, be by this honorable court 
declared a trust fund, and that the same be directed to be paid to 
your orator, and such other persons, holders of like bonds and cou- 
Polls, as nay become parties to this sult, or so much thereof as will 
pay off and discharge the interest now due on said bonds, and, in 
default of such payment, by a day to be named by this court, that 
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the said trust fund may be declared a lien on the defendant railway, 
and the same ordered sold, and for such other and further relief as 
to your honors may seem meet in the premises and equity and good 
conscience require. 

May it please your honors to grant unto your orator a writ of sub- 
poena, to be directed to the said Little Rock, Mississippi River and 
Texas Railway, and to John H. Reed and Ezra H. Winchester, trus- 
tees as aforesaid, commanding them, at a time certain, under a cer- 
tain penalty therein to be stated and limited, personally to appear 
before this honorable court and then and there full, true, and per- 
fect answers make to all and singular in the premises, and further to 
stand and perform and abide such further order, direction, and de- 
cree therein as to this honorable court shall seem meet. 

McCLURE, for Complainant. 

JOHN R. DOS PASSOS, 

Of Counsel for Complamant. 


46 John McClure, being sworn, states he is the attorney of 

William 8S. Williams, the complainant; that said Williams 
is absent from the eastern district of Arkansas; that the allegations 
in the foregoing bill, where stated upon actual knowledge, are true, 
and where stated upon information and belief he believes them to 


be true. 
JOHN McCLURE. 


Sworn and subscribed before me, this —— day of February, 1883. 


47 Exuipits “A,” “B,” anp “C.” 
October Term, A. D. 1875. 


DECEMBER 18, 1875. 


CHARLES MaIn ef al. 
v. 
THe Mississiprr, OuACHITA AND Rep River RarLroap Com- 
PANY ef al. 


And now, on this eighteenth day of December, 1875, Charles P. 
Redmond, who was appointed special commissioner and special mas- 
ter under the decree rendered in this cause, personally appeared and 
submitted and filed a report of lis acts and doings under and by 
virtue of this decree, and Charles W. Huntington and Edward L. 
Adams, the purchasers of the property sold under said decree, being 
severally personally present, declare and state In open court, and 
desire the same to be entered of record, that they have purchased 
said railroad and properties in the interest and for the benefit of all 
the holders of the bonds issued by said company, as is more specifi- 
‘ally stated in the declaration of said purchasers, this day filed In 
the suit of Charles Main et al. against The Little Rock, Pine Bluff 

and New Orleans Railroad Company e¢ al.,and the affidavit this 
48 day filed; and at the same time and place, Jared E. Redfield, 
who has been heretofore appointed receiver in this suit, per- 
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sonally appears and states to this honorable court that he has rece on 
full payment and satisfaction for all moneys by him advanced « 
borrowed in connection with his said receivership, and that the ra 
chasers of said Little Roek, Pine Bluff and New Orleans railroad 
and of said Mississippi, Ouachita and Red River railroad have paid 
to him the balance found due upon his accounts rendered in said 
suit pursuant to the terms of the decree rendered on the twelfth day 
of November, A. D. 1875, and have given to him satisfactory guar- 
antees that whatever sum may be found due upon a final account- 
ing will be paid by them, 

And it is ordered, adjudged, and deereed that the aforesaid sale to 
the said Tluntingten and Adams be, and the same is hereby, ap- 


proved and contirmed, and the said Redmond is directed to execute. 


a deed of said premises and pro perty to the said Huntington and 
Adams, who are hereby declared to i l trustees for all the holders 
of the said bonds executed by said railroad companies who shall 
elect to become members of said) new ooapen ition upon the terms 
and conditions recited herein, and the said Tluntington and Adams 
are hereby charged with the trusts herein set forth and in the atti- 
davit this dav tiled by them. And the said dluntington and Adams 
also state In open court that they hereby assume the payment of all 
costs and eX pPetises attending said sales and whatever compensation 
mav be due the trustees under the mortgage executed by each of 

said companies, or to any allorhnevs by them emploved, and 
1s) in their own names and in the behalf of their associates and 

holders of said bonds waive all claims upon the purchase- 
money for the aforesaid purposes, 


Cianntes MAIN ef a/ 
A 
The Lirtte Rock, Pine Buurr anp New Orteans Rattroap Coxw- 
PANY ef al, 
We, Charles W. Huntington and Edward L. Adams, purchasers 
of the railroad of = AD eat the jucdPeial sale made this six- 
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New Orleans Ratlroad Company bor ids, oak to fifteen hundred and 
thirty-three thousand dollars at pear ot the Mississip nt, Ouachita 
and Red River Railroad Company bonds. That said committee 
have bought said road pursuant to a vote passed at a meeting 
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50 of the bondholders, held inthe city of Boston, Massachusetts, 
on the seventh day of December instant. That owing to 
the fact that the said Little Rock, Pine Bluff and New Orleans rail- 
road and the said Mississippi, Ouachita and Red River railroad had, 
long before the institution of the suit for the foreclosure of the mort- 
pages upon them placed, been consolidated into one corporation, as 
is alleged in the bill of complaint filed in this suit, and the securi- 
ties originally intended to be issued upon each of said roads, have 
beeome so intermingled and interwoven that it would be utterly im- 
possible to aggregate or distinguish what property might belong to 
the holders of said bonds respectively inthe trust accounting, It was 
deemed by said bondholders the best, wisest, and most judicious 
course that each of said roads be bought in the interest and for the 
benefit of all the holders of the bonds severally executed by said 
Litthe Rock, Pine Blutf and New Orleans Railroad Company and by 
said Mississippi, Quachita and Red River Railroad Company ; that 
we believe the aforesaid plan will be satisfactory to all the bend- 
holders of said roads, and that we have received no intimation from 
any source that there will be any opposition to it, We further say 
that after many consultations with many bondholders who havea 
large interest In each of said roads and bonds that the aforesaid plan 
is the only practicable scheme by which the interests of all the 
holders of each of said bonds will be protected. And we further de- 
clare and state upon oath that the said Litthe Rock, Pine Blatf and 
New Orleans railroad and the Mississippi, Ouachita and Red 
River railroad were purchased for and in the interest of the 
holders of the bonds of said railroads respectively, and that 
| each and every holder of the bonds of said roads are to share 
equally in all the rights, benetits, and securities accruing to 
anv one of said bondholders under said sales. That there is to be 
no discrimination against any holder of said bonds, and that they 
have no knowledge and no information that any holder of said 
bonds objects to the approval of said sales, but their information 
and belief is that all of the holders of the bonds issued Upon each 
and both of said roads desire the approval of said sales upon the 
terms and conditions mentioned in the decrees herewith submitted, 
and that the aforesaid scheme meets with the approval of all said 
bondholders : that the same is for the best interest of all concerned, 
and has been devised in good faith for the purpose of securing and 
protecting the interests of each and all of said bondholders, and the 
comple tien af suid nics Pespan LIVE IN 
Little Rock, Ark. December 17, 180 
Signed) CW. HUNTINGTON, 
EDWARD L. ADAMS. 
= 


bscrt bet and sWwerh to bn fore ric’, this seventeenth day of De- 
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cember, A. D. LS75 
(Signed ) RALPH L. GQOODRICIL, Clerk. 
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Pine Bluff. Ouachita. 
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Be NE viscera eceaie een ananels sinaie 25,000 . 
eer CR BENE. acikktcitcicennncereiennnin sia 195,000 
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$930,000 $1,535,000 ‘ 
‘ 
CHARLES MAIN et al. 1 


ve 
The Livre Rock, Pine Bucrr anp New ORLEANS RAILROAD 
Company et al., 


and 


Cuarntes MAIN et al. 
v. 
The Mississippr, Ovacuita AND Rep River RarLRoAp Company et al. 


And now on this eighteenth day of December, 1875, came 
Charles W. Iluntington and Edward L. Adams, the pur- 
53 chasers under the foreclosure sale held pursuant to the de- 
erees rendered in said suits on the twelfth day of Novem- 
ber, A. D. 1575, and give this honorable court to be informed 
that they have organized a corporation under the laws of the State 
of Arkansas, in accordance with the plan set forth in the decree 
continming the sales, and that the persons whose hames are annexed 
to the affidavit of said Tluntington and Adams, this day filed, as 
the holders of the bonds set against their respective names, have 
elected to become members of said corporation, and have author- 
ized the said Huntington and Adams to convey and transfer said 
bonds and all their right, title, and interest in the same to said cor- 
poration, all of which will more fully appear by reference to the 
several powers of attorneys this day tiled in the oftice of Charles P. | 
Redmond, lsq., special Miiaister, : 
Wherefore they pray that Charles P. Redmond be authorized | 
and directed to pay to said corporation or the president thereof the 
amount of the distributive share of the purchase-money to which 
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said bonds would be entitled as nearly as he would be able to esti- 
mate the same under the report this day filed by him. 
(Signed) C. W. HUNTINGTON. 
EDWARD L. ADAMS. 


Sworn to before me this eighteenth day of December, A. D. 1875. 


(Signed) RALPH L. GOODRICH, Clerk. 


And now, upon the hearing of the aforesaid motion, it is, on this 
eighteenth day of December, 1875, ordered, adjudged, and decreed 
that the said Charles P. Redmond, special master and commis- 
54 sioner, be, and he hereby is, authorized and directed to pay 
to Jared E. Redfield, the president of the aforesaid The 
Little Rock, Mississippi River and Texas Railway Corporation the 
amount of the distribution share of the purchase-money to which 
the bonds of the Little Rock, Pine Bluff and New Orleans Railroad 
Company and of the Mississippi, Ouachita and Red River Railroad 
Company, heretofore filed in the office of said master, would be en- 
titled as nearly as he may be able to estimate the same. 


Commissioner 8 Report of Sale. 


CHARLES MAIN et al. 
v. 

Tue Muississippr, OUACHITA AND Rep River Raitroap Company. 
David B. Sickels, Benjamin A. Farnham, A. H. Ryan, The Texas, 
Mississippi River and Northwestern Railroad Company, Thos. C. 
Kimball, A. G. Martin, Thos. P. Dockery, John Davis, A. F. Hor- 
ner, James Payton, and J. H. Holland. 


To the honorable cirenit court of the United States for the eastern 
district of Arkansas, in chancery sitting: 

I, Charles P. Redmond, special commissioner by the appointment 
of this honorable court in the above-entitled cause mentioned, respeet- 
fully report that, in pursuance of the decree in said cause, rendered 
and entered on the twelfth day of November, 1875, I did, on the six- 
teenth day of November, A. D. 1575, post up a printed notice of 
the time, place, and conditions of the sale of the property in 

this cause mentioned, at the front door of this honorable 
oO court, at the post office, at the front door of the chancery 

court, and at the front door of the county and probate court, 
and sheriff’s office, all in the city of Little Rock, Arkansas, the same 
being three publie places in the city of Little Rock, Arkansas (a 
copy of which notice is hereto attached, marked Exhibit A), and 
that I have caused a copy of said notice to be printed and published 
for three suceessive weeks, three times in each week, previous to De- 
cember 16,1875, the day of the sale, in the New York Evening Post, 
Boston Daily Advertiser, Boston Post, and St. Louis Globe-Demo- 
crat, newspapers published respectively in the cities of New York, 
Boston, and St. Louis; and I have also caused a copy of said notice 
to be published once in each week, for three successive weeks pre- 
vious to said day of sale,in the Arkansas Daily Gazette, a newspaper 
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published in the citv of Little Rock (copies of said notices and 
proofs of the publication thereof are hereto annexed, marked Ex- 
hibits b}, S, on B4, and B*). That each of said notices described 
the property to be sold, the time, place, terms, and conditions of sale 
in “haec verba” of the decree in this cause. And [further report 
that on Thursday, the sixteenth day of December, A. D. 1875, the 
day on which said property was decreed and advertised to be sold 
as aforesaid [attended at the front door of the court-house of this 
honorable [court], at the city of Little Rock, Arkansas, at cleven 
o'clock in the forenoon, and exposed sid property for sale at public 
auction to the highest bidder, and that said property was then and 
there fairly struck and cried off acd sold to Charles W. Tluntington 
and Edward L. Adams, at and for the sum and price of 
56 twenty-five thousand dollars (825,000), they boing the highest 
and best bidders therefor, and threat be bor the highest and 
largest sum bidden for the same; and that said purchasers have paid 
to me, as such special commissioner, the amount of their said bid in 
drafts on the Fourth National Bank of New York city, which are 
represented and believed to be good and equivalent to cash. And 
[ further certify and report that subsequently to said sale, on the 
seventeenth day of December, 1875, seid Charles W. Huntington and 
Edward L. Adams did, by their written request and direction, under 
their hands and seals (which is hereto attached, marked Exhibit (°), 
request and direct me, as said special commissioner as aforesaid, to 
make, execute, and deliver the deed for said premises and property 
SO by them purchased as aforesaid to “The Little Rock, Mississippi 
River and Texas Railway,” their successors and assigns, in lieu and 
stead of making, executing, and delivering the same to them, the 
said Charles W. Huntington and Kdward L. Adams: and that, in 
complianec with the said request, L have executed, acknowledged, 
and delivered to the said The Little Rock, Mississippi River and 
Texas Railway the usual master’s deed for said preniises and prop- 
erty, and have disposed of the purchase-money or proceeds of sale, 
as follows: T have paid out, for necessary disbursements in the exe- 
cution of the decree in this eause, one hundred and elghtv-one dol- 
lars and fifty-two cents (S1S1.52), as is shown more fully by the 
several items in the schedule hereto attached, marked Exhibit “ hg 
and the vouchers accompanving the same. And [have retained the 
balance of said purchase-money, amounting to twenty-four 
of . thousand and eight hundred and eighteen dollars and forty- 
eight cents (S24,S1ISA8), in my hands to await the further 
order of the court in the premises. 

I further report that [ have filed with the clerk of this honorable 
court copies of each issue of each and every newspaper in whieh 
the advertisement and notice of sale in this cause was ordered to be 
published, as a further proof of publication, the same being too 
bulky to attach to this Pepory | and that euch of the notices posted 
up in Little Rock, as decreed, remained so posted up from the six- 
teenth day of November, A. D. 1875, until and ineluding the day 
of sale. | , 
And L further certify and report that the premises and property 


MISSISSIPPI RIVER AND TEXAS RAILWAY ET AL. 29 


so sold and conveyed by me as such special commissioner as afore- 
said were described in all the notices of sale and in the deed so 
executed by me as aforesaid, as follows, to wit: All and singular 
the railroad of the said Mississippi, Ouachita and Red River Rail- 
road Company, as the same is and hereafter shall be constructed at 
or near Gaines’ Landing, in the county of Chicot and State of 
Arkansas, via near Camden to the western boundary of the State of 
Arkansas, in the county of Lafayette and State of Arkansas, at or 
near the town of Texarkana, on the line of said State of Arkansas, 
including all the railways, branches, ways, rights of way, all tracks, 
bridges, culverts, viaducts, fences, depots, station-houses, engine- 
houses, car-lhouses, freight-louses, wood-houses, water-stations, ma- 
chine-shops, and all other buildings and structures, with lands 
appurtenant to the same, and all locomotives, tenders, cars, 
5S and other rolling-stock or equipment, and all machinery, 
tools, implements, fuel, materials, and all other personal prop- 
erty of every nature, kind, and description whatsoever now held or 
acquired, or hereafter to be held or acquired, by the said company, 
its successors or assigns, for use in connection with the railroad or 
branches of the said company, or with any part thereof, or with the 
business of the same; and also all franchises connected with or re- 
lating to the said railroad, or branches, or to the construction, main- 
tenance, or use of the said railroad or branches, or all the franchises, 
rights, and things of whatsoever name or nature now held, or here- 
after to be acquired, by the said railroad, together with all and sin- 
cular the tenements, heredit/ments, and appurtenances to the said 
railroad, branches, lands, or premises, or either thereof, belonging, 
or in anywise appertaining, and the reversion and reversions, re- 
mainder and remainders to the incomes, revenues, rents, issues, and 
profits thereof; and also all the estate, right, title, interest, property, 
possession, claim, and demand whatsoever, as were in law as In 
equity, of the said railroad company, of, in, and to the same, and 
any and every part thereof, with the appurtenances, excepting and 
reserving, however, all the lands which heretofore have been, or 
hereafter may be, granted to the said The Mississippi, Ouachita and 
Red River Railroad Company by the Congress of the United States 
or by the State of Arkansas, and granted or conveyed to said com- 
pany in payment for subscriptions to its capital stock, or otherwise; 
all of which said lands (with the exception of the ways, rights of way, 
and real estate hereinbefore particularly and specifically mentioned) 
are hereby reserved and excepted. 
oY And I further certify and report that at said sale Gen. 
Thomas P. Dockery read to the special commissioner and 
audience assembled a notice or paper forbidding said sale, and de- 
livered the same to said commissioner, a copy of which is hereto 
attached, marked Exhibit D. 
All of which is respectfully submitted. 
(Signed) CHARLES P. REDMOND, 


Special (Commissioner. 
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i) Exurerr * DO 
STATE OF ARKANSAS, Conatu of Pulaski. 
In the Pulaski Chancery Court. 


Be it remembered that at a term of the Pulaski chancery court, 
begun and held at Litthe Rock, the seat of government of the State 
of Arkansas, of: (he tirst Monday in February, A. D. 1873—present, 
the Elon. D. W. Carroll, chancellor, presiding—among others the 
following proceedings were had in said court on the eleventh day of 
April, 1873, a day of said term, to wit: 


STATE oF ARKANSAS, ex re’. HWexry Pace, Treasurer, 
iP 
Time Musstssrppr, OuAciuTA AND Rep River R. R. Co. 


To the honorable chaneellor of the Pulaski county chancery court: 
kespecttully represents your petitioner, Henry Page, in_ his 
oflicial capacity as treasurer of the State of Arkansas, that under 
and by virtue of an act of the General Assembly of said State, ap- 
proved July 21, 1868, and entitled “An aet to aid in the construe- 
tion of railroads,” the Mississippi, Ouachita and Red River Railroad 
Company, a corporation having a lawful existence under the 
(1 laws of said State, was designated by the Board of Railroad 
Commissioners as one of the railroads.entitled to the loan of 
the State credit provided for in said act, and said railroad commis- 
stoners awarded to said railroad company the load of the State credit 
to the extent of six hundred thousand dollars in the bonds of this 
State, in the sum oof one thousand dollars each, payable in’ thirty 
vears from the date thereof, with coupons thereto attached for the 
paviment of titerest on the same in the city of New York semi-an- 
nually, at the rate of seven per cent. per annum, as provided in the 
first section of said act. 

That under and by virtue of an act of the General Assembly of 
said State, approved April 10, TS69, entitled “An act to provide for 
paving the interest of bonds issued to aid inthe construction of rail- 
roads,” the interest upon said bonds became due and payable on the 
first day of April and the first day of October in each year, and that 
it was the duty of the auditor, on or before the first day of December 
In each vear, to certify to the treasurer of the State the amount of 
bonds issued to each railroad company, the amount of the semi- 
annual interest that will accrue thereon ; that is to say, the amount 
of interest the State will have to pay on the first day of that year 
on the bonds issued to each of the railroad companies entitled to 
receive the bonds provided for in said first-mentioned act, and the 
amount of tax required from each of said railroad companies to 
pay said interest, Which tax shall be deemed due and payable on 
the thirty-tirst of December of that vear, all as provided in the first 

section of said act approved April LO, LS6u, | 
b2 And vour petitioner further represents that, in conform ity 
with said section first of said act, the auditor of public ac- 
counts, on the fourteenth day of November, 1872, certified to your 
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petitioner, as treasurer of said State, within the time specified in said 
section, that the amount of bonds theretofore issued to the said Mis- 
sissippi, Quachita and Red River Railroad Company amounted to 
six hundred thousand dollars, and that the interest due and payable 
on the first day of April instant amounted to the sum of twenty- 
one thousand dollars, all of which will more fully appear by refer- 
ence to the certificate of said auditor, a copy of which is hereto an- 
nexed ; that vour petitioner, in his official capacity of treasurer, 
upon the receipt of said auditor's certificate, caused notice to be 
served upon said Mississippi, Ouachita and Red River Railroad Com- 
pany before the twentieth day of December last past, which notice 
specified the amount of tax to be paid, the same being the interest 
on saidonds, as hereinbefore stated, and demanded payment of the 
same on the thirty-first day of December last past, as required by 
the provisions of said act of April 10, 1869. 

And your petitioner further represents that said Mississippi, Oua- 
chita and Red River Railroad Company has failed to pay, within 
the expiration of sixty days from the said thirty-first day of Decem- 
ber, 1872, the amount of tax specified in said notice, as required by 
the provisions of the before-recited acts, and has still failed to pay 
said tax or any part thereof; that the amount of said tax due and 
payable at the expiration of said sixty days is twenty-one thousand 

dollars, for which said company is in default. 
63 Wherefore your petitioner prays your honorable court to 

issue the writ of sequestration provided for in the eighth see- 
tion of said act of July 21, 1868, and that Arthur Hemmingway, 
of said State, may be appointed a receiver to receive in behalf of 
your petitioner the revenue and income of said Mississippi, Qua- 
chita and Red River Railroad Company, for the pufposes specified 
in said act of July 21, 1S68,and for such further orders and decrees 
in the premises as to your honorable court may seem proper. 

In testimony whereof, I hereunto set my hand and attixed the seal 
of my office, at Little Rock, Arkansas, this eleventh day of April, 


A. D. 1873. 
HENRY PAGE, 
State Treasurer. 
T. D. W. YONLEY, 


Attorney General of Arkansas. 


STATE OF ARKANSAS, AUDITOR'S OFFICE, 
LittLeE Rock, ArK., November 14, 1872. 
Hon. Henry Pace, State Treasurer. 

Sir: Under an act to provide for paying the interest on the bonds 
issued to aid in the construction of railroads, approved April 10, 
1869, I hereby certify that six hundred bonds of the denomimation 
of one thousand dollars each, with coupons attached for the pay- 
ment of the installments of interest thereon at seven per cent. per 
annum), payable semi-annually in the city of New York, have been 
issued to the Mississippi, Quachita and Red River Railroad Com- 
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pany, and the next installment of interest, amounting to 
O4 twenty-one thousand dollars, will be due thereon on the first 

day of April, IS73, which amount of interest the State will 
have to pay on said date,and a like sum will be required from said 
rulroad company by the thirty-tirst dav of December, 172, as a tax 
tO pRLV the same, 


Witness mv hand, ete J. Ro BERRY, Auditor 


A true copy at the original a tile an my other 
[seat] HENRY PAGE, 
Ti dsaerer of Arkansas. 
STATE OF ARKANSAS, County of Pulaski . 
. ° 
Before Llonorable W. t. Warwick, Judge of the Pulaski Chaneery 
Court. at Chambers. 


T. D. W. Yonley, attorney general of the State of Arkansas, who 
proceeds herein on behalfof the said State of Arkansas, most re- 
spectfullysshows to your honor that the earnings of the Little Rock, 
Pine Blutfand New Orleans and the Mississippi, Ouachita and Red 
River railroads have been sequestered to the said State of Arkansas 
for the payment of the interest due said State upon bonds of said 
State issued to said roads in aid of the construction thereof, by pro- 
ceedings instituted by Honorable Henry Page, treasurer of the State 
of Arkansas, in the said Pulaski chancery court,in pursuance of the 
acts of the General Assembly in that behalf made and provided, 
and that A. Hemmingway has been appointed reeciver of said 

roads. 
GO That at the time-of the sequestration of the earnings of the 

suid roads the said roads were respectively indebted to said 
State of Arkansas for taxes due said State of Arkansas, and for the 
counties of Chicot and Drew for the year 1872, in a large sum of 
money assessed against said railroad companies, and which tax is a 
lien upon all the personal property of said companies, Including the 
rolling-stock, engines, ete., now Used to Operate said roads, and with- 
out which said roads cannot be operated at all. 

That the time limited by law for the payment of said taxes ex- 
pires on the thirtieth of April, S73, and that at that time, unless 
said taxes shall be soon paid, a penalty of fifty per cent. will attach 
thereon, and the sherit! of Chicot and Drew countie s, through which 
said roads run, and wherein they are taxed, will proceed to sell said 
rolling-stock, engines, ete., for the non-payment of said taxes, unless 
your honor will, 1 cons sider: ation of the prenilses, order and direct 
said sheriffs to refrain from so doing. 

And the said attorney general, on behalf of said State of Arkansas, 
most respectfully shows to your honor that said railroad companies 
Wholly refuse to pay said taxes, and that if said rolling-stock and 
engines, of which there are barely enough on said roads to operate 
the same, are allowed to be sold for the payment of said taxes, that 
said roads can be no longer operated, whereby the said State would 
be greatly damaged, inasmuch as in that case there can be no earn- 
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ings and proceeds of said road made to be applied to the payment 
of said interest due the said State, aa suid State wil 9 in fact, 
Hi6 by having enforced her said hen for said taxes, have deprived 
herself of the power to realize said interest, or any part 
thereof. 

And the said attorney general further shows to vour honor that 
suid taxes being a Nen upon said property of said roads, for the sat- 
isfaction of which the same may be sold, and the title thereto di- 
vested out of said road of a higher character than the State's claim 
for some interest due as aforesaid, 

And thereupon the said attorney general respectfully submits that 
to the end that the State’s claim to receive the earnings of said road 
may not be destroved by the sale of said property, the said sheriffs 
of said counties of Chicot and Drew ought to be commanded by vour 
honor to refrain from selling or attempting to sell said property of 
said railroad companies, or either of them, for the non-payment of 
said taxes, and from charging any penalty thereon, and that the said 
Hemmingway, as such receiver, upon the final hearing of this peti- 
tion, be ordered and directed to pay said taxes out of any money in 
his hands as such receiver. 

Wherefore the said attorney general on the behalf aforesaid prays 
vour honor to issue an order to the said sheriffs of the said counties 
of Chicot and Drew, restraining the said sheriffs of said counties re- 
spectively from selling or advertising for sale any of the property of 
either of said companies for the non-payment of said taxes, and from 
charging any penalty thereon, and that upon the final hearing of this 

cause that said receiver be ordered and directed to pay said 
OG taxes to the said State of Arkansas, and to the said counties 

of Chicot and Drew, out of any of the moneys in his hands 
as such receiver, and that the petition may be taken and considered 
us a supplement to the petition upon which said writ of sequestra- 
tion Was issued. 

T. D. W. YONLEY, 
Attorney General. 


In the Pulaski Chancery Court. 


In the matter of the sequestration of the earnings of the Little 
Rock, Pine Blut? and New Orleans Railroad Company and the Mis- 
sissippi, Ouachita and Red River Railroad Company to pay the in- 
terest on the bonds of the State of Arkansas, issued to aid in the 
construction of the railroads of said companies. 


And now, on this thirtieth day of April, 1875, comes the said 
State of Arkansas, by T. D. W. Yonley, her attorney general, and 
presents to me the petition of the State of Arkansas, praying, among 
other things, that a restraining order be issued herein, restraining 
James M. Mason, sheriff of Chicot county, from selling or advertis- 
ing any of the property belonging to the Little Rock, Pine Bluff 
and New Orleans Railroad Company or the Mississippi, Ouachita 
and Red River Railroad Company for sale for the non-payment of 
the State, county, or municipal taxes levied thereon for the vear 1572, 
o—1O1D 
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in said county of Chicot, and from charging any penaity thereon 
until the further orders of this honorable court. And that the sheriff 
of the county of Drew be, in like manner, restrained from sell- 
ing or advertising any of the property of said Mississippi, 
68 Ouachita and Red River Railroad Compaiy for sale for the 
non-payment of the State, county, or municipal taxes levied 
thereon for the year 1872 in the county of Drew, and from charging 
any penalty thereon until the further order of this honorable court. 
And that the clerk of the Pulaski chancery court issue an order 
of injunction to the said James M. Mason, sheriff of Chicot county, 
and to , sheriff of Drew county, respectively, recommend- 
ing this, as aforesaid. 


W. I. WARWICK, 


Judge Pulaski Chancery Court. 
Pulaski Chancery Court. 


In the matter of the sequestration of the earnings of the Little 
Rock, Pine Bluff and New Orleans Railroad Company and the Mis- 
sissippl, Ouachita and Red River Railroad Company, to pay the 
interest on the bonds of the State of Arkansas, issued to aid in the 
construction of the railroads of said State. 


The State of Arkansas to James M. Mason, sheriff of the county of 

Chicot, Greeting : 

You are hereby enjoined and restrained from selling or advertis- 
ing anv of the property belonging to the Little Rock, Pine Bluff 
and New Orleans Railroad Company and the Mississippi, Ouachita 
and Red River Railroad Company for sale for the non-payment of 
the State, county, or municipal tax levied thereon for the vear 1872, 

in said county of Chicoi, and from charging any penalty 
69 thereon until the further order of this honorable court. 
Hereof fail not at your peril. 

In testimony whereof, 1, D. P. Upham, clerk of the Pulaski chan- 
cery court, have hereto set my hand, and affixed the seal of said 
court at the city of Little Rock, this thirtieth day of April, 1873. 

[SEAL. | D. P. UPHAM, Clerk. 


I hereby acknowledge service of the within writ by copy, this 
ninth day of May, 1875. 
J. W. MASON, 
Sheriff of Chicot County. 


I, C. J. Holt, do solemnly swear that, in the absence of the coro- 
ner or any constable legally qualified to serve the within writ, that 
service of the same was made by reading the within writ to and by 
leaving a copy of the same in the hands of James W. Mason, sheriff 
of Chicot county, Arkansas, this ninth day of May, 1873, as per his 
acknowledgment made hereon in my presence. 


C. J. HOLT. 
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Sworn to before me, this ninth day of May, 1873. 
L. H. SPRINGER, J. P. 


Pulaski Chancery Court. 


In the matter of the sequestration of the earnings of the Missis- 
sippi, Ouachita and Red River Railroad Company, to pay the inter- 
est on the bonds of the State of Arkansas, issued to aid in the con- 
struction of the railroads of said company. 


70 ‘The State of Arkansas to T. W. Haynes, sheriff of the county 
of Drew, Greeting : 

You are hereby enjoined and restrained from selling or advertising 
any of the property of the said Mississippi, Ouachita and Red River 
Railroad Company for sale for the non-payment of the State, county, 
or municipal taxes, levied thereon for the year 1872, in the county 
of Drew, and from charging any penalty thereon until the further 
order of this honorable court. Hereof fail not at your peril. 

In testimony whereof, I, D. P. Upham, clerk of said Pulaski chan- 
cery court, have hereunto set my hand and affixed the seal of said 
court, at the city of Little Rock, this thirtieth day of April, 1873. 

[SEAL. ] D. P. UPHAM, Clerk. 


NoOvEMBER 24, 1873. 


STATE OF ARKANSAS ex rel. Henny Pace, Treasurer, 
v. 1285. 
Mississiprr1, OUACHITA AND Rep River RAILkoap CoMPANY. 


Comes the State of Arkans, by her attorney general, Yonley, and 
suggests to the court here the death of Arthur Hemmingway, hereto- 
fore appointed receiver in this cause, whereupon it is ordered that 
A. H. Ryan be, and he is hereby, appointed receiver herein to act in 
the place and stead of said Hemmingway, deceased, and said Ryan 
is hereby required to give bond, with good and sufficient security, in 
the sum of 8——, to be approved by the treasurer of the State of 
Arkansas, before entering upon his duties as such receiver. 


71 JANUARY 7, 1874. 


STATE OF ARKANSAS ex rel. Henry Pace, Treasurer, 
t 


| 2 1285. 
Mississipp1, OUACHITA AND Rep River R. R. Co. 


This day appeared the plaintiff, by her attorney general, Yonley, 
and on her motion Selden Page, Esq., is appointed receiver in this 
cause in place of A. H. Ryan, resigned, and it is ordered by the court 
here that said receiver Page, upon entering into bond in the sum 
of $10,000, with good and sufficient security, to be approved by the 
treasurer of the State of Arkansas, conditioned for the faithful per- 
formance of his said office, according to law and the orders of court 
in this behalf, and to pay over all moneys coming into his hands as 
such receiver, ete., shall enter at once upon his duties as such re- 


celver. 
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JANUARY 7, 1574. ; 

STATE OF ARKANSAS exc vel. HLexny Pace, Treasurer, ) 
. % 1285 
De Je). 

Mussissivrr, OvAcHITA AND Rep River R. R. Co. 


This day appeared the plaintiff, by her attorney general, Yonley, 
and on her motion Selden Page, Esq., is appointed receiver in this 


cause in place of A. TH. Ryan, resigned, and it is ordered by the court | 
here that said receiver Page, upon entering into bond in the sum | 
of 810,000, with good and sufficient security, to be approved by the > 


treasurer of the State of Arkansas, conditioned for the faithful per- 
formance of the duties of his said office, according to law and the 
orders of the court In this behalf, and to pay over all moneys 


v2 coming into his hands as such receiver, ete., shall enter at ! 
once Upoll his duties as such receiver. ‘| 
Fripay, February 12, 1875. 

THE STATE OF ARKANSAS ex relation of Hinry ried | 


et part . 10%. 


/ ‘ 
Miussissiprl, OuaAcHira AND Rep River R. R. Co. | } 


Comes the State of Arkansas, by her attorney general, and, on 
his motion, it is ordered that this cause be continued. 


June 15. 1S75. 


STATE OF ARKANSAS ev rel. Lenny Pacer, Treasurer, 
Cx parte, 4 
(ot), 
i. 
Mississippi, OvAcHiTA AND Rep River R. R. Co. 


Comes the State of Arkansas, by her attorney general, and, on 
his motion, it is considered by the court that the receiver in this 
Cuase be, ana he Is hereby, ordered and directed to Make his settle- 
ment and report at the next term of this court. 


DECEMBER S, LS75. 
STATE OF ARKANSAS v. M.O. anon Rep River R. R. Co. 


Ordered by the court, that this cause be continued. 


© 
’ 
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STATE OF ARKANSAS: 
lin the Pulaski Chancery Court. 


In testimony that the foregoing is a true, correct, and com- 
70 pared transcript of the petition, sapplemental petition, writs 

of injunction, and various record orders made in the forego- 
voing-entitled cause, as the same appear of record and on file in mv 
Othice— 

1. Jd: W: Calloway, clerk of said Pulaski chancery court, hereunto 
set my hand and affix the seal of said court, on this the nineteenth 
dav of March, 1585. 

[SEAL | J. W. CALLOWAY, Clerk, P 
by Ss. R. BROWN, D. C. 
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STATE OF ARKANSAS, County of Pulaski: 
In the Pulaski Chancery Court. 


Be it remembered, that at a term of the Pulaski chancery court, 
begun and held at Little Rock, the seat of government of the State 
of Arkansas, on the third Monday in October, A. D. 1873, present, 
the Hon. D. W. Carroll, chancellor, presiding, among others, the 
following proceedings were had in said court on the twenty-fourth 
day of November, 1573, a day of said term, to wit: 


THe State or ARKANSAS on the relation of Henry Pace, 
Treasurer, ete., 


a. 
LittLeE Rock, Pine Biurr anp New ORLEANS RAILROAD 
COMPANY. 


NovEMBER 24; 1873. 


STATE OF ARKANSAS ex rel. Hexrny Pace, Treasurer, 
LirtLe Rock, Pine BLUFF AND NEW ORLEANS RAILRoaD. J 


Comes the State of Arkansas, by her attorney general, Yon- 

74 lev, and suggests to the court here the death of Arthur Hem-. 

mingway, heretofore appointed receiver in this cause, where- 

upon it is ordered, that A. H. Ryan be, and he is hereby, appointed 

receiver herein, to act in the place and stead of said Hemingway, 

deceased, and said Ryan is hereby required to give bond, with good 

and sufficient security, in the sum of § , to be approved by the 

treasurer of the State of Arkansas, before entering upon his’ duties 
as such receiver. 


And on the seventh day of January, 1874, the following proceed- 
ings were had in said cause, to wit: 
JANUARY 7, 1874. 


STATE OF ARKANSAS ex rel. Henry Pace, Treasurer, . 
v. 1286. 
LittLE Rock, Pine Biure AND New Ore ans R. R. Co. 


This day appeared the plaintiff, by her attorney general, Yonley, 
and on her motion Selden Page, Esq., is appointed receiver in this 
cause in place of A. H. Ryan, resigned, and it is ordered by the 
court here that the said receiver Page, upon entering into bond in 
the sum of $10,000, with good and sufiicient security, to be approved 
hy the treasurer of the State of Arkansas, conditioned for the faith- 
ful performance of the duties of his said office, according to law and 
the orders of court in this behalf, and to pay over all moneys com- 
ing into his hands as such receiver, etc., shall enter at once upon his 
duties as such receiver. 
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re JANUARY 7, 1874. 
STATE OF ARKANSAS ev rel. Henry Pace, Treasurer. l 
v + 1286. 


Lirtte Rock, Pine Buurr anp New OrxveEaANs R. R. Co. 


This day appeared her plaintiff, by her attorney general, Yonley, 
and on her motion Selden Page, Esq., is appointed receiver in the 
cause in place of A. H. Ryan, resigned, and it is ordered by the 
court here that said receiver Page, upon entering into bond in the 
sum of $10,000, with good and sufficient security, to be approved by 
the treasurer of the State of Arkansas, conditioned for the faithful 
performance of the duties of his said office, according to law and 
the orders of the court in this behalf, and to pay over all moneys 
coming into his hands assuch receiver, ete., shall enter at once upon 
his duties as such receiver. 

IMripay, February 12, 1875. 
The Stare or ARKANSAS ex rel. Henry PAGE, ex parte, ) 
v. ? 110. 

Lirrce Rock, Pine Bucrr AND New OrnLeEANS RAtroap. J 


Comes the State of Arkansas, by her attorney general, and, on his 
motion, is is ordered that this cause be continued. 


JUNE 15, 1875. 
SrTave OF ARKANSAS ev rel. Texry Pace, Treasurer, er parte, ) 
’. > 110. 
Litre Rock, Pixe Buerr anp New Orteans Raitroap. 4 
76 Comes the State of Arkansas, by her attorney general, and, 
on his motion, it is considered and ordered by the court that 
the receiver in this cause be, and he is hereby, ordered and directed 
to make his additional settlement, and report at the next term of 
this court. 
DrCEMBER 8, 1875. 


Sratre or ARKANSAS er rel. Hexry Pacer. Treasurer, ) 
, © 110. 
Litter Rock. Pixe Bucrer ann New Orteans Rareroan. } 


Ordered by the court, that this cause be continued 


Srare oF ARK ANS (Us 
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ings in the above-entitled cause, but that I have been unable to find 
the same. 

In testimony whereof, I hereunto set my hand as such clerk, and 
affix the seal of said court on this twentieth day of March, A. D. 
1883. 

[sEAL.] J. W. CALLOWAY, Clerk, 
By 8S. R. BROWN, Deputy Clerk. 


wi Unirep States OF AMERICA, Eastern District of Arkansas: 


Be it remembered, that at a circuit court of the United States of 
America, in and for the eastern district of Arkansas, begun and 
holden on Monday, the twenty-third day of October, anno Domini 
one thousand eight hundred and eighty-two, at the United States 
court-room in the city of Little Rock, Arkansas, the Honorable 
Henry C. Caldwell, district judge, presiding and holding said court, 
the following proceedings were had, to wit, on April 2, 1882: 


WILLIAM 8S. WILLIAMS 
v. 
LittLE Rock, Miss. River anp Texas Raitway et al. 
Come the defendants, by C. W. Huntington, Esq., their solicitor, 
and enter herein their appearance. 


78 Unirep States oF AMERICA, Eastern District of Arkansas : 


Be it remembered, that at a circuit court of the United States of 
America,in and for the eastern district of Arkansas, begun and holden 
on Monday, the ninth day of April, anno Domini one thousand eight 
hundred and eighty-three, at the United States court-room in the city 
of Little Rock, Arkansas, the Honorable Henry C. Caldwell, district 


judge, presiding and holding said court, the following proceedings 


were had, to wit, on April 14, 1883: 


WintitiaAM S. WILnIAmMs 


we 
Littte Rock, Mrssisstvrt River anp Texas Raitway eal. 


And new upon the petition of Elisha Atkins and F. Gordon Dex- 
ter, by C. W. Huntington, Esq., their solicitor, as they are trustees 
under a second mortgage deed executed by suid defendant railway, 
that they may be permitted to Intervene In sud suit and to be made 
parties defendant thereto, and to defend against the sume, it is bv 
consent of the plainulf? ordered that the praver of sud petitioners 
be granted, and thev are hereby admitted and made parties defen- 
dant in said suit with all the rights pertaining to defendants 


vs And on May 22. ISSi the following proceedings were had, 


~ =e. 
toe Wil 


Wirirtiaw SS. Wiruranws 


Larree Roex, Moirssrsirre: River anp Texas Rarmway ef als 
Come the defendants, by CW.) Huntingten, Esq... their seliciter, 
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and file herein their answer, agreed statement, and agreement as to 
exhibits and documentary evidence. 


Which answer is in the werds and figures as follows, to wit: 
Si) Answers of De fe ndants. 


(‘ireuit Court of the United States, Eastern District of Arkansas. 
In Kquity. 


Winttramw S. WILLIAMS, 
v. 
Litt.kE Rock, Mississiprr River anp Texas Rariway et als. 


The joint and several answers of the Little Rock, Mississippi River 
and Texas Railway, and of John H. Reed and Ezra H. Winchester, 
trustees under a mortgage or deed of trust executed by said railway, 
and bearing date Jan. 1, 1876, and of Elisha Atkins and F. Gordon 
Dexter, trustees under a second mortgage or deed of trust executed 
by said railway, and bearing date May 1, 1851, defendants, to the 
bill of complaint of William S. Williams, complainant. 

These defendants, respectively, now and at all times hereafter 
saving to themselves all and all manner of benefit or advantage of 
exception or otherwise that can or may be had or taken to the many 
errors, uncertainties, and imperfections in the said bill contained, for 
answer thereto, or to so much thereof as these defendants are advised 
it is material or necessary for them to make answer to, severally 
answerlng, say : ! 

They admit that it was provided by sect. 6, article X, of the con- 
stitution of the State of Arkansas, which was in force in the year 
IS68, as follows, to wit: 

“The credit of the State or counties shall never be loaned 
S] for any purpose without the consent of the people expressed 
through the ballot-box.” 

They deny that the alleged act of July 21, 1868, referred to in 
sald bill of complaint, and entitled “An act to aid in the construe- 
tion of railroads,” was ever duly and legally passed by the Legisla- 
ture of said State, and in conformity with sect. 21, article V, of the 
constitution of IS6S of said State, which provides as follows, to wit: 
“Every bill and joint resolution shall be read three times on differ- 
ent days in each house before the final puissalve thereof, unless two- 
thirds of the house where the same is pending shall dispense with 
the rules.” And the defendants aver that said act was not read three 
times on different days in the House of Representatives without a 
suspension of the rules; but said bill was read the second and third 
time on the same day in said house without a suspension of the 
rules; and that on the same dav sald bill was reported to the Sen- 
ate, and read the second and third times, and passed without a sus- 
pension of the said rules; and by reason thereof, said alleged act of 
July 21, 1868, never became a valid law of said State of Arkansas 
In any of its parts or provisions, 

The defendants also deny that said alleged act was ever submitted 
to the people of said State in pursuance of any law of said State, or 
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that the people of said State ever gave their consent to said alleged 
act, or to the loan of the credit of said State therein contemplated in 
pursuance of any law of said State as required by said sect. 6, article 
X, of the constitution of said State. 

And these defendants aver that in the suit brought by said State 
of Arkansas against the defendant corporation herein, the supreme 
court of said State, the same being the highest court of said State, 
decided, in the month of June, 1877, that said alleged act of July 
21, 1868, never became a valid and constitutional law of said State, 
and the bonds issued thereunder were utterly void because the con- 
sent of the people of said State had never been given to the loan of 
the credit of the sald State therein contemplated, iis required by said 
sect. 6, article X,of said constitution, a report of which said decision 
is to be found in vol. XXNXI, Arkansas Reports, pages 701 and 
following, to which these defendants crave sin to refer. The 

defendants averand will maintain that the aforesaid judgment 
S2 of the said supreme court of Arkansas is binding and con- 
clusive upon this honorable court as a rule of decision, the 
same never having been in any way reversed or modified by said 
supreme court of Arkansas. 

The defendants admit that said alleged act of July 21, 1868, was 
printed and published asa law of said State of Arkansas among the 
acts of the General Assembly of the said State passed at the session 
which met on the second day of April, 1868, and adjourned on the 
twenty-third day of July, 1868, to reassemble on the seventeenth 
day of November of the same year. And to so much and such 
parts of the said bill of complaint as purports to set forth the pro- 
visions of said alleged act, or any part thereof, or the interpretation 
to be given the same, the defendants, for greater certainty, crave 
leave to refer to said alleged act as printed and published as afore- 
said, and deny that the construction and interpretation which the 
plaintiff has given to said alleged act, and the various sections 
thereof, in his said bill of complaint is the true and correct inter- 
pretation and construction of said alleged act and the sections 
thereof. 

The defendants further answering, admit that the then president of 
the Little Rock, Pine Bluff and New Orleans Railroad Company 
(the same being a corporation which had not received a fand grant 
from the United States), on the tenth day of March, 1869, made 
application to the Board of Railroad Commissioners of said State for 
the loan of the bonds of the said State of Arkansas at the rate of 
$15,000 per mile. as contemplated by said alleged act of July 21, 
ISS, and that on the fifteenth dav of March, 186%, the said Board 
of Railroad Commissioners consented to approve and yrant said ip- 
plication for State aid for that portion of the road which lies between 
Pine Blut? and the State line, commencing at Pine Bluff and run- 
ning southeasterly on the line of road towards the State line one 
hundred and twelve miles. And the defendants aver that on the 
twenty-fourth day of June, 1S70, said company, by J. M. Lewis, its 
president, made another application for the loan of said State aid 
bonds, and that thereupon said Board of Railaoad Commissioners 
b—1U1Y 
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granted said application to the extent of eight miles at the rate of 
815,000 per mile: alsothat on or about the sixteenth dav of March, 

IST1, said company again made application for an additional 
3 loan of said State bonds, which said appheation said Board 

of Railroad Commissioners consented to approve and grant to 
the extent of forty miles of its length, in addition to the amount 
already granted, at the rate of 815,000 per mile, all of which will 
more fully Up PMY by reference to a certitied COPY from the records 
of the proceedings of said Board of Railroad Commissioners hereto 
annexed, marked * Exhibit AZ and which the defendants make a 
part of this their answer. 

The defendants also admit that the said Little Rock, Pine Blut? 
and New Orleans Railroad Company, at the time aforesaid, was a 
corporation duly established under the laws of the State of Arkan- 
sas, authorized to construct, maintain, own, and operate a line of 
railroad from Little Rock, in the county of Pulaski, in the said 
State, to the town of Eunice, in the county of Chicot and State 
aforesaid. But the defendants aver that the said company never did 
construct the entire line of said road from Little Rock to Eunice, 
but only so much and such part thereof as was situated between 
Eunice aforesaid and the city of Pine Bluff, in said State, a distance 
of about eighty miles, as in hereinafter more specifically set forth, and 
that said COMPANY never located anv part of its said line of road 
between the city of Little Rock aforesaid and the city of Pine Blut? 
aforesaid, 

The defendants admit, upon information and belief, that after- 
wards the Governor of said State, from time to time, between the 
twenty-sixth day of April, IS70, and the twenty-fifth day of Sep- 
tomibx r, INV], both Inclusive, issued and delivered or caused to bx 
issued and delivered to said railread company 1.200 bonds of 817,000 

} } 
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dred and fitty. bomes, numbered GUL toe TOO. tssted Jan. ET, 
St INTL: four hundred and titty bonds, numbered 730 to 1.200, 

issued Sept. 25, ISTL. But the defendants aver that said 
company never graded, completed, or prepared tor the tron rails, as 
required by sect. 6 of said alleged act of July 21, LS6S, any other 
part of the road ef said company, except that part which was situ- 
ated between Pine Blutf aforesaid and Eunice aforesaid, a distance 
of about eightv miles. 

The defendants, further answering, admit that the president of the 
Mississippi, Ouachita and Red River Railroad Company, the same 
being a corporation which did not receive a land grant from the 
United States, did, on the tirst dav of November, 1869, make appli- 
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cation to said Board of Railroad Commissioners of said State for a 
loan of the bonds of said State of Arkansas, at the rate of $15,000 
per mile, as contemplated by said alleged act of July 21, 1868; and 
that on the twenty-fifth day of June, 1870, the said Board of Rail- 
road Commissioners approved and granted said application to the 
extent of one hundred and thirty miles of its line, commencing at 
its eastern terminus and running westerly ; and the defendants aver 
that on the sixteenth day of March, 1871, said Board of Railroad 
Commissioners, upon the application of said company, granted 
additional State aid bonds to said company to the extent of forty 
miles of its length, in addition to the amount already granted, at the 
rate of $15,000 per mile; all of which will more fully appear by 
reference to a certified copy from the records of the mtn. onal of 
said Board of Railroad Commissioners hereto annexed, marked “ Ex- 
hibit B,” and which the defendants make a part of this their answer. 
The defendants also admit that the Mississippi, Ouachita and Red 
River Railroad Company was then a corporation duly and legally 
established under the laws of the said State of Arkansas, and author- 
ized to construct, maintain, and operate a line of railroad from a 
point at or near Gaines’ Landing, in the county of Chicot, and State 
of Arkansas, to, at, or near the town of Texarkana via Camden. 
But the defendants aver that the eastern terminus of the road of 
said company was first fixed and established at Eunice aforesaid, so as 
to connect with the line of road of the Little Rock, Pine Bluff 

8o and New Orleans Railroad Company, but that said last- 
named company and said Ouachita company afterwards made 

Chicot city aforesaid, instead of Eunice, the common terminus on 
the Mississippi river, leaving Eunice about two miles from the main 
line of said road, with the track from Eunice to said main line 
as originally laid, and that said Mississippi, Ouachita and Red 
River Railroad Company never did constract or operate the entire 
hve of said road from bane to Texarkana, bat only so much 
1 such part Urercoft as extended from Ranke aforesaid to the 
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The detencdauuts admit, gpom imformation and belief that after 
wards the Governor of said State from time to time ssued and de- 
hvered, or caused to be issued and delivered, to said railway com- 
pany six hundred bonds of $1,000 each, purporting to be issued 
under said alleged act of July 21, 1868, of the same kind and char- 
acter as hereinbefore described as having been issued tosaid Little 
Rock, Pine Blutf and New Orleans Railroad Company, save that said 
bonds were made payable to said Mississippi, Ouachita and Red 
River Railroad Company or bearer, instead of said Little Roek, 
Pine Bluff and New Orleans Railroad Company or bearer. 

The defendants aver that the dates of the issue and delivery of 
said bonds to said company, with the amount of each said issue, are 
as follows, to wit: One hundred and fifty bonds, numbered 1 to 
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150, issued Oct. 24, ISTO: one hundred and fifty bonds, numbered 
L51 to S00, issued Noy. 24, 1S70: one hundred and fifty bonds, num- 
bered 301 to 450, issued Jan. 18, 1S71: one hundred and fifty bonds, 
numbered 451 to 600, issued Sept. 25, STL. But the defendants 
aver that the said company never graded, completed, or prepared 
for the iron rails, as required by sect. 6 of said alleged act of July 
21, 1868, any other part of the road of said company, except that 
part which was situated between Eunice aforesaid and Collins, a 
distance of about twenty-one miles, and the aforesaid grading done 

upon the five miles westerly of Collins, and that at the rate 
StH of $15,000 per mile said company would have been entitled 

to receive upon said twenty-six miles of graded road $390,000 
in said bonds, in the aggregate, instead of said amount of S600,000 
in said bonds, which said company actually received. The defend- 
ants therefore aver that said company fraudulently received) from 
said State ane sold $210,000 more in said bonds than it was law- 
fully entitled to reeeive under said alleged act of July 21, 1868, and 
that the last $210,000 of said State aid bonds issued to said company 
by whomsoever held are utterly mull and void. 

And to so much and such parts of said bill of complaint as pur- 
port to set fortin the provisions of the seventh and elehth sections 
of said alleged act of July 21, 1868, the defendants, for greater cer- 
tainty as to the exact provisions of said sections, and as to the true 
Interpretation and meaning thereof, crave leave to refer to said 
alleged act itself, as printed and published aforesaid. The detend- 
ants deny that any lien or charge is created by said alleged act, or 
by any of the sections thereof, upon the railroad and properties of 
either of said railroad companies, or the income or revenues thereof, 
or that any such lien or charge exists or ever has existed. 

The detendants admit that the General Assembly of said State, 
before any State aid bonds Were issued to either of said railroad 
companies under said alleged act, at the adjourned session which 
began on the seventeenth day of November, 1868, and ended on the 
tenth day of April, LSOt, passed an act entitled “An act to provide 
for paving the interest of the bonds issued to aid in the construe- 
tion of railroads,” approved April 10, 1869.0 And as to so much and 
such parts of said bill of complaint as purport to set forth the proe- 
visions of said act of April 10, 1S69, the defendants, for greater cer- 
tainty as to the provisions of said act, and as to the correct Meaning 
and interpretation thereof, crave leave to refer to the said act itself. 
But the defendants deny that the said aet of April 10, 1869, was 
passed after any valid election at which said alleged act of July 21, 
1868, was legally voted upon and ratitied by the people of said State 
of Arkansas, as is alleged in said bill of complaint. 

The defendants admit that if said alleged act of July 21, 1868, 

ever became a valid and constitutional law of said State, then 
S7 the said alleged act, and the said act of April 10, 1869, would 
constitute the law of the contract in relation to said bonds 
issued thereunder; but they deny that said alleged acts, or either of 
them, or any acts or things done thereunder, did or would consti- 
tute notice to all persons dealing with said railroad companies, or 


i 
‘ 
i 
' 
| 


MISSISSIPPI RIVER AND TEXAS RAILWAY ET AL. 45 


either of them, of any claims, liens, or remedies against the proper- 
ties or roads of said companies, or of either of them, or the Income 
and revenues thereof, or that said alleged acts, or either of them, 
could or did create and constitute notice to subsequent purchasers 
and incumbrances of any claim, lien, or remedies alleged to have 
been created by said alleged acts, and they deny that any liens what- 
ever were created by said alleged acts, or either of them, or that the 
defendants, or either of them, had any notice thereof. 

The defendants, upon information and belief, deny that said rail- 
road companies, or either of them, from time to time, down to the 
first day of November, 1872, furnished the State of Arkansas with 
funds to pay the interest upon the bonds issued by said State as 
aforesaid to said companies respectively, and that all interest upon 
said bonds has been paid by said companies, or either of them, down 
to and including the coupons due Oct. 1, 1872. The defendants 
aver that in the aforesaid suit brought by the State of Arkansas 
against the defendant corporation herein said State sought to re- 
cover the sum of 8108,570 as interest upon said bonds which said 
State of Arkansas had paid from time to time between the first day 
of April, 1S71, and the first day of October, 1872. to the holders of 
said State aid bonds issued in aid of said Little Rock, Pine Bluff 
and New Orleans Railroad Company, which said suit the defendant 
corporation herein and its officers and attorneys defended in the 
full faith and belief that said sum of $108,570 had been paid by 
said State as alleged and claimed in said suit, and no part thereof 
by said Little Rock, Pine Bluffand New Orleans Railroad Company. 

The defendants admit that on the 25th day of April, 1870, the 
said Little Rock, Pine Bluff and New Orleans Railroad Company 
executed a mortgage or deed of trust to Benjamin A. Farnham and 
David B. Sickels, of the State of New York, to secure the payment 
of $1,200,000 in bonds of said company of one thousand each, upon 

“the line of railroad heretofore or hereafter to be known as 
SS the Little Rock, Pine Bluff and New Orleans railroad, as the — 

same is and hereafter shall be constructed from the city of 
Little Rock, in the county of Pulaski and State of Arkansas, to the 
town of Eunice, in the county of Chicot and State of Arkansas,” as 
will more fully appear by reference to a copy of said mortgage deed 
hereto annexed and marked “ Exhibit C.” and which the defendants 
make a part of this their answer; that said mortgage or deed of 
trust was duly filed for record in the recorder’s office in the county 
of Pulaski on the said twenty-fifth day of June, 1870, and there- 
after in all the other counties upon the line of road of said com- 
pany. 

The defendants aver that said mortgage deed or deed of trust, 
dated April 25, 1870, is identically the same mortgage deed or deed 
of trust to.which the said 8. W. Mallory, as president of the said 
Littlke Rock, Pine Bluff and New Orleans Railroad Company, re- 
ferred in his aforesaid application, dated March 10, 1869, in behalf 
of said company to said Board of Railroad Commissioners for a loan 
of the credit of said State to the amount of $15,000 in bonds per mile, 
under said alleged act of July 21, 1868, when, in setting forth in said 
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application, the financial condition and resources of said road, the 
sald Mallory stated in said application, as follows, to wit: “ These, 
together with the proceeds of the first mortgage bonds of said com- 


pany to the amount of 810,000 per mile, which it is proposed to 
issue, the board of directors having authorized by resolution said 
issue of bonds, will make an aggregate of resources which will reach 
the sum of 83,000,000,” all of which will more fully appeer by refer- 
ence to Exhibit A, hereto annexed, and made a part of this answer ; 
and the defendants aver that the distance between the city of Little 
Rock and the town of Eunice aforesaid, upon the line of road as 
projected and deseribed in said Mortgage deed or deed of trust, was . / 
one hundred and twenty miles, and that at the rate of 810,000 per 
mile of said first mnortwage bones, the total Sun ot said first miort- 
wave bonds which was authorized to be issued by said board of 
directors, under said contemplated Mortgage deed, and which was 
afterwards issued, would amount in the aggregate to the sum of 
$1,200,000, which said sum is the amount of bonds authorized to be 
issued under said hhortyage deed dated April 26, 1870. 
SY The defendants admit that on the thire dav of Mav, S70, 
the Mississippi, Ouachita and Red) River Railroad Company 
executed a mortgage or deed of trust to the said Benjamin A. Farn- 
hamand David B. Sickels, of the Stateof New York, to secure the pry P 
ment of 2010 bonds of 81,000 each, Uproar all the Tine of railroads 
heretofore Known, or hereafter to be known, as the Mississippi, 
Ouachita and Red River Railroad Company, as the same Is and 
hereafter shall be constructed from, at, or near Gaines’ Landing, in 
the county of Chicot, and State of Arkansas, via at or near Camden, 
to the western boundary of Arkansas, in the county of La Fayette, 
at or near the town of Texarkana, all of which will more fully ap- 
pear by reference to the COPY of said morivare deed hereto an- 
nexed, marked “ Exhibit D,” which defendants make a part of 
this their answer. And said mortgage or deed of trust was filed 
for record in the recorder’s, office in the county of Drew, on the 
twenty-seventh day of June, S71, said county being one of the 
counties through which said road was projected, and in a part of 
which said road was actually constructed by said company, and also 
in the remaining counties on the line of said road. 
The defendants aver that the said) Mississippi, Ouachita and Red 
River Railroad Compeny was incorporated under an act of the Gen- 
eral Assembly of said State, entitled “An act in relation to the Mis- : 
sissippi, Red River and Ouachita Railroad Company,” approved Jan. 
22, 1850, and the various acts supplemental thereto, all of which were 
published among the general laws of said State, and to which the 
defendants crave leave to refer. That said company was authorized 
by its sanl charter to construct, maintain, own, and operate a line 
of railroad “from a point on the banks of the Mississippi river at 
or near Gaines’ Landing through or near Camden, on the Ouachita 
river, to some point on Red River at or near Fulton, thence to some 
point on the boundary line between the State of Arkansas and the 
State of Texas;” that, as has been heretofore admitted, said com- 
pany, by its president pro tem., Bb. W. Martin, on or about the first 
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day of November, 1869, made application to said Board of Railroad 
Commissioners for a loan of the credit of said State under said alleged 
act of July 21,1868; that prior to the application of said company 

for said loan one Ozro A. Hadley and his associates, by 
() articles of association dated Jan. 18, 1869, had associated 

themselves together as a corporation by the name of the 
Mississippi and Red River Railroad Company, for the purpose of 
constructing, owning, maintaining, and operating a line of railroad 
from, at, or near Eunice, on the Mississippi river, via Camden to the 
western boundary line of said State, passing into or through the 
counties of Chicet, Drew, Bradley, Calhoun, Ouachita, Columbia, 
Hempstead, and La Favette, being the same line of road which said 
Mississippi, Ouachita and Red River Railroad Company was 
authorized by its charter aforesaid to build, maintain, own, and 
operate ; that said Mississippi and Red River Railroad Company 
shortly thereafter made application to said Board of Railroad 
Commissioners for a loan of the credit of said State of Arkansas 
under said alleged act of July 21, 1868; that said Board of Rail- 
road Commissioners, at a meeting held Mareh 15, 1869, voted to 
take up said application, and to approve and grant said application 
for so much of said contemplated read as hes between Camden and 
the Mississippi river, not to exceed one hundred miles, beginning 
at its eastern terminus: that at a meeting of said Board of 
Railroad Commissioners, held June 25, 1870, the said Mississippi 
and Red River Railroad Company, by its president, O. P. Snyder, 
In a Written communication addressed to said Board of Railroad 
Commissioners, dated June 20, 1570, which communication was 
read at said meeting, declined the loan of the credit of said State 
theretofore granted to said company as aforesaid, and thereupon 
said Board of Railroad Commissioners voted to accept said decli- 
nation of said grant on the part of said company; all of which 
will more fully appear by reference to a certified copy of said 
articles of association of said Mississippi and Red River Railroad 
Company, and to a certified copy of the records of the aforesaid 
proceedings of said Board of Railroad Commissioners hereto an- 
nexed, marked “ Exhibit EF,” and which the defendants make a part 
of this their answer. 

And the defendants further aver that the said B. W. Martin, in his 
aforesaid application to said Board of Railroad Commissioners in behalf 
of said Mississippi, Ouachita and Red River Railroad Company, in 

setting forth the financial condition and resources of said com- 
9] pany, stated as follows, to wit: “It” (meaning said railroad com- 

pany) “has entered into a contract forthe completion and entire 
equipment of the road for the sum of $2,800,000. A portion of this 
amount will be paid in the first mortgage bonds of the company, 
bearing eight per cent. semi-annual interest, and having thirty years 
to run, said bonds being issued at the rate of $12,000 per mile for 
its road. The remaining amount due under the contract will be 
paid in the capital stock of the company and in the bonds of the 
State of Arkansas.” The defendants also aver that the aforesaid 
application by the said Martin in behalf of said company was not 
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acted upon by said Board of Railroad Commissioners until after said 
Mississippi and Red River Railroad Company had declined the loan 
of the credit of said State as aforesaid, to wit, June 25, 1870; that 
Thomas M. Bowen, the then president of said company, and in 
behalf of said company, by a written communication addressed to 
the said Board of Railroad Commissioners, dated June 21, 1570, 
stated in substance that he would call the attention of said board 
to said application by said Martin in behalf of said company, tiled 
Nov. 1, 1869; that he understood that the new company which 
filed articles of association over the same line, meaning thereby sale 
Mississippi and Red River Railroad Company, had declined to aceept 
the amount of one hundred miles of State aid made to said company, 
and that there were thirty miles in addition thereto, amounting in 
all to one hundred and thirty or more miles, which were at that 
time unappropriated ; that said Ouachita Company had succeeded 
In making negotiations of their first mortgage bonds; that said 
company, on the third day of May, had executed a first mortgage 
covering the entire line of road at the rate of 812,000 per mile, and 
had also executed a mortgage on a portion of the lands of said com- 
pany to secure the payment of 31,000,000 of land bonds ; that noth- 
Ing now Was necessary to secure the suecess of said enterprise 
except the prompt and favorable action by said board on the appli- 
cation of lis aforesaid predecessor for an award of State aid, and 
that without such award the assets of said company were insuffi- 
cient to attempt to construct said road, all of which will more fully. 
appear by reference to the aforesaid Exhibit B, which the defendants 
make a part of this their answer. 
The defendants aver that the mortgage deed referred to by 
92 said Thomas M. Bowen in his aforesaid communication ts 
identically the same mortgage deed which is alleged in said 
bill of complaint to have been executed on said third day of May, 
IS70; that said mortgage was given to secure the gross amount, 
$2,040,000 In bonds of said company Upon ity line of road, as pro- 
jected-and as deseribed in said mortgage as extending from Eunice 
to Texarkana; that said projected line of road, instead of being one 
hundred and sixty miles in length, was estimated at one hundred 
and seventy miles when said mortgage deed was executed, and that, 
at the rate of 812,000 per mile in said first mortgage bonds, the total 
gross sum authorized to be issued upon said one hundred and seventy 
miles would amount in the aggregate to the sum named in said 
mortgage deed, to wit, $2,040,000. 

And the defendants, further answering, aver that said Board of 
Railroad Commissioners was created by sect. 25 of an aet of the Gen- 
eral Assembly of said State of Arkansas, approved July 25, 1868, 
entitled “An act to provide for a general system of railroad incorpo- 
ration,” which said section is as follows, to wit: “ That the Board of 
Railroad Commissioners provided for in this act shall consist of the 
Governor, commissioner of Internal Improvements, and secretary of 
State; that the duties of said board, so far as the same relate to 
the loan of the eredit of said State, are detined wholly by said: 
alleged act of July 21, D868; that said alleged act of July 21, 1868, 
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does not of and by itself pretend to designate or designate a single 
line of railroad in said State, whether authorized to be built rar 
an act of incorporation or under the general laws of said State, 
which should, could, or might be entitled to the loan of the credit of 
said State, as therein provided ; but by sect. 4 of said alleged act the 
power to designate such roads as might be entitled to such loan of 
the credit of said State is vested solely and exclusively in said Board 
of Railroad Commissioners without any right of appeal, either in 
behalf of said State or in behalf of any company applying for such 
loan to any court, tribunal, or persons whatsoever, and that said 
Board of Railroad Commissioners are, by said alleged act, made, ap- 
pointed, and constituted the sole and legal agents of said State, so 

fur as relates to approving and granting applheations by rail- 
93 road companies for such loan of the credit of said State and 

the other duties set forth in said alleged act to be performed 
by them. 

The defendants aver that the aforesaid communication and appli- 
cation by Thomas M. Bowen, president of and in behalf of said 
Mississippi, Ouachita and Red River Railroad Company, dated June 
21, ISTO, constituted and was actual notice to said State of Arkansas, 
and the record thereof constituted and was actual notice to the hold- 
ers of all bonds that might thereafter be issued to said railroad com- 
pany under said alleged act of July 21, 1868; that said company 
had, on May 3, S70, prior to the granting of said application, exe- 
cuted a first mortgage, covering the entire line of its road at the 
rate of 812,000 per mile, in bonds of said company, and had also 
executed a mortgage ona portion of the lands of the company to 
secure the payment of 31,000,000 of land bonds of said company, 
and that sveh notice is, in law and equity, as binding and conclusive 
upon said State and the holders of said State aid bonds issued to 
said company as if said mortgage deed had then been duly recorded 
in all the counties upon the line of said road. 

The defendants also aver that the aforesaid statement contained 
In the aforesaid application of S. W. Mallory, president, and in be- 
half of said Litthe Rock, Pine Bluff and New Orleans Railroad Com- 
pany, tosaid Board of Railroad Commissioners, to the effect and pur- 
port that the board of directors of said company had authorized, 
by resolution, the issue of the first mortgage bonds of said company 
to the amount of $10,000 per mile, and that said company intended 
to issue the same and apply the proceeds thereof towards building 
and equipping said railroad, constituted and was, in equity, notice 
tosaid State, and the record thereof constituted and was actual notice 
to all holders of said State aid bonds that might thereafter be issued 
to said company under said alleged act of July 21, 1868; that said 
COHLPANY Intended to execute said mortgage deed of April 25, 1S70, 
and to issue the bonds therein deseribed, and such purchasersof said 
State aid bonds were in equity bound to inquire and ascertain 
whether such intention had been carried into effect, and the defend- 
ants aver that, by reason of the aforesaid notices contained in the 
aforesaid communication and application by thesaid Bowen, and in the 
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aforesaid application by the said Mallory, if any charge or lien 
{4 is created or exists under said alleged act of July 21, 1868, 

either in favor of the State or the holders ot the bonds Issued 
thereunder to either said Little Rock, Pine Blutl or New Orleans 
Railroad Company or to said Mississippi, Ouachita and Red River 
Railroad Company, which the defendants deny, such lien is sub- 
ordinate to the ssid mortgage deeds executed by said companies 
respectively, iis I~ hae re Inbetore sel forth . and that said State ot Ar- 
kansas and all holders of the State aid bonds and coupons Issued in 
aid of either or both said) roads are In equity” estopped from 
Mt Bs | rung or seililig Ly) TN PTs it rick ij li nor calm in tavor ot said 
State er of anv holders of sud bonds and coupons under said 
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faith and belief on the part of all persons connected with such 
Issues, Sales, and purchases that said bonds were in truth and in 
fact the first mortgage bonds of said respective railroad companies, 
and that by the execution of said several mortgage deeds a tirst hen 
was created upon the several railroads and properties therein de- 
scribed, and upon the tolls, incomes, and revenues to be derived 
therefrom in favor of all the holders of the bonds issued there- 
under paramount and superior to any and all other liens upon the 
respective railroads and properties In said several mortgage deeds 
deseribed ; and the defendants aver that the lien created by said 
several mortgage deeds was and is paramount and superior to any 
liens which the plaintiff claims to have been created under and by 
virtue of said alleged act of July 21, IS68, and of said act of April 
10, 1869, in favor of the holders of the bonds issued by said State 
to said several railroad companies. 

The defendants admit that both of the aforesaid railroad com- 
panies made default and failed to pay the interest coupons attached 
to the bonds issued under said several mortgages or deeds of trust, 

and that on the fifteenth day of March, 1875, suits were 
9D instituted against each of said companies in this honorable 

court, on the equity side thereot, in the name of Charles 
Main ef a/s. against The Little Rock, Pine Blutf and New Orleans 
Railroad Company ef a/s., being numbered 154 on the equity docket, 
and Charles Main «ef a/s. against The Mississippi, Ouachita and Red 
River Railroad Company, numbered 153 on the said equity docket. 
The detendants admit that among other allegations in said bill of 
complaint, filed in said suit against the Little Rock, Pine Blut? and 
New Orleans Railroad Company ef a/s., is the allegation set forth in 
sald bill of complaint, and that among the prayers contained in said 
bill is the prayer alleged to have been set forth in said bill of com- 
plaint; also that the object of each and beth said bills of complaint 
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was to obtain a foreclosure sale of the railroad and properties of each 
of said railroad companies in pursuance of the agreement and pro- 
ceedings set forth in said bill of complaint, entitled “ Report of Com- 
mittee,” and that afterwards, in pursuance of the recommendation 
of said committee, an agreement was made and entered into by and 
between certain holders of the first mortgage bonds of said respective 
railroad companies, as set forth in said bill of complaint nie the 
title of “Agreement.” The defendants admit that the aforesaid 
suits of foreclosure against said railroad companies were instituted 
and prosecuted in) pursuance of the aforesaid agreement, and that 
Tit ither the State ot Arkansas nor wT holder ot the bonds issued by 
suid State In aid of ether of said companies, or anv holder of the 
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spective mortgage deeds given to secure siid bonds issued by said 
CNATELENET ED Sor Wither of them over thas Isstead by sand State ot Ar- 
Kamsis tn aid of said companies under the aforesaid alleged act of 
hulv 22. TSNeis 
The defendants admit that on the twelfth dav of November, 1875, 
beth of said suits came on to be heard in this honorable court, and 
that it was by this court, among other things, ordered and decreed in 
each of said suits that the whole amount of bonds issued under each 
and both of said mortgage deeds and the interest thereon are due 
and pavable, and that unless the said respective defendants or some 
of them should pav or cause to be parted tothe said plaintiff on 
1M} or before the fifteenth day of December, 1875, the amount of 
said bonds and the interest thereon issued under said respect- 
ive mortgages, with the costs of said respective suits; that the said 
several mortgage deeds should be foreclosed, and the equity of re- 
demption of said respective defendants and each of them should 
thenceforth be barred from all equity of redemption under said re- 
spective mortgage deeds, and in default ef such payment the mort- 
gaged premises described in said several bills of complaint and 
mortgage deeds should be sold ; that none of the said respective de- 
fendants paid the amount found due under said several decrees of 
foreclosure within the time therein limited, and on the fifteenth day 
ot December, Isa. both the roads and properties desert bed in sald 
several mortgage deeds, with the exceptions and reservations men- 
tioned in said decrees, were sold by a master commissioner appointed 
by this honorable court for the following sums of money, to wit, 
said Little Rock, Pine Blutf and New Orleans Railroad for the sum 
of $35,000, and said Mississippi, Ouachita and Red River railroad 
for the sum of 825,000, to Charles W. Huntington and Edwin L. 
Adams, who were the committee appointed by the holders of the 
bonds issued under said respective mortgage deeds to make said 
purchases for and in behalf of all the holders of said bonds who 
should comply with the terms of the said several deerees confirming 
said sales, and that said sales were each duly confirmed by this hon- 
orable court by decrees rendered on the eighteenth day of Decem- 
ber, 1875, all of which will more fully appear by reference to the 


* 


yy WILLIAM 8S. WILLIAMS VS. THE LITTLE ROCK, 


coples of said decrees attache dl te the aforesaid bill of complaint, and 
marked * Exhibit A, Bo and CO and to Exhibit Ek? annexed to the 
defendants’ answers, and which the defendants make a part of their 
answers. 

The defendants ednnit threat rn tnakine the aforesaid purchases 
under the ore ste foreclosure decrees the ssl lluntington and 
Adams did not act in their own right or tor themselves, but as the 
agents and representatives of such of the holders ef the bonds and 
coupons thereto attached, and which were issued under the aforesaid 
mortgage leeds executed by the aforesaid companies respectively, iis 
might thereafter choose to avail themselves of the provisions of the 


aforesaid deere cs of contirmiation nnd to become menibers of 


the corporation referred to in said decrees; and the defend- 
ants aver that as contemplated in said deerees of contirma- 
tion and in the several powers of attorney under which said Hunt- 
ington and Adams were then acting. the said Tluntington and 
Adams and their associates, Himediately after said deerees of 
confirmation were rendered in said suits, on the eighteenth day 
of December, IS75, organized this detendant corporation under 
an act of the General Assembly of the said State of Arkansas, 
approved Dee. 9, IST4, and entitled “An act supplementary to an 
act entitled “An act to provide a general system of railroad incor- 
poration, approved July 25, LS6S,” by the name of the Little Rock, 
Mississippi River and Texas railway, and requested this honorable 
court to direct the master who made said sales to convey to the de- 
fendant corporation herein the said railroads and properties so pur- 
chased by them as aforesaid, instead of to themselves, and that in 
pPUPStatice of said request sald deeds of convevahice Were iade by 
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said master to said detendant corporation, 

And the defendants further aver that all the shares of the capital 
stock of said detendant corporation have been issued as full paid 
shares In payment of the roads, lands, and properties under said 
decrees to the cestur que trusts of the said Huntington and Adams, 
that is to sav, to such of the holders of the aforesaid bonds issued 
under each and both of said nortyace deeds as elected to take the 
benefits of said decrees: that all such holders of said) bonds who 
elected to take the benetits of said decrees conveved and transferred 
to said defendant corporation the bonds of said respective original 
companies so as aforesaid held by them, and paricl to said corporation 
In money a sum equal to five per centum of the face value thereof, 


for which said bonds so transferred they received in payment thereof 
from said defendant corporation certificates of full paid shares of 


stock In said defendant corporation equal in amount to the face 
value of said bonds so transterred, excluding overdue coupons, and 
for the aforesaid five per centum thereof required to be paid) and 
actually paid in money said holders of said original bonds issued by 
said companies, respectively, received from this defendant corporation 
its first morteage bonds heremafter mentioned at seventy per ecehntum 

of the peer value thereof. The defendants aver that so far 
YS from the actual truth being that said roads and properties 

were, respectively, sold to said Huntington and Adams and 


MISSISSIPPI] RIVER AND TEXAS RAILWAY ET AL. 53 


conveyed as aforesaid to said defendant corporation for the sum of 
$35,000 for said Little Rock, Pine Bluff and New Orleans railroad, 
and said sum of $25,000 for said Mississippi, Ouachita and Red 
River railroad, said bonds and properties were in truth and in fact 
sold to said detendant corporation for over 32,600,000, pavable and 
paid in the first mortgage bonds of said Little Rock, Pine Blutf and 
New Orleans Railroad Company and of said Mississippi, Ouachita 
and Red River Railroad Company theretofore issued and sold and 
bought in good faith, as secured by a first lien upon said roads and 
properties, respectively, superior and paramount to all other lens or 
for an equal amount of the full paid capital stock of the defendant 
corporation, by reason whereof the defendants aver that the holders 
of the first mortgage bonds of said Little Rock, Pine Plutf and New 
Orleans Railroad Company, and of the said Mississippi, Ouachita 
and Red River Railroad Company, instead of receiving the full value 
of said bonds, with all overdue interest thereon, In payment of said 
respective bonds, only received from said defendant corporation an 
equal amount of the face value of such bonds, exeluding all overdue 
interest thereon, represented by certificates of full paid shares of 
stock in the defendant corporation, and that as a condition of receiv- 
ing said shares said bondholders were required to pay and did pay 
in money to said defendant corporation’ a sum equal to five per 
centum of the face value of said bonds. 

The defendants aver that upwards of $2,600,000 of first mortgage 
bonds of said respective companies were transferred and conveyed 
as aforesaid to this defendant corporation on or before the first day 
of October, IST77, and that full paid shares of stock in said defendant 
corporation were issued in payment thereof as aforesaid on or before 
suid date; that since said date no other bonds of said respective 
railroad companies have been conveved or transferred to said 
defendant corporation ; that since said first day of October very 
many of said shares of stock in the defendant corporation have been 
sold and conveyed by persons who so received such shares of stock 
in the first instance to other persons for valuable considerations, and 

that said shares of stock have been listed at the Stock Exchange 
oy in Boston, Mass., and publicly sold in said eity of Boston and 

elsewhere in the United States; that many sales and trans- 
ters of such shares have been made, and the original ownership 
thereof, in very many instances, changed to such an extent that by: 
such sales and transters the stockholders of said defendant corpora- 
tion, on the first dav of January, 1883, numbered in the aggregate 
eighty-five persons as against thirty-one persons who originally be- 
came holders of said shares of stock in the manner hereinbefore set 
forth: and the defendants aver that all said sales, purchases, and 
transfers of stock have been based upon the faith and in the belief 
that the only lien or charge existing upon the road and properties 
of the defendant corporation, or upon its earnings, Income, and rev- 
enues, is the lien created by the mortgage deed or deed of trust dated 
Dec. 19, IST74, and executed by the said defendant corporation to the 
defendant trustees, and also since July 1, 1881, to the lien created 
by said second mortgage deed, as is hereinafter set forth. 
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The defendants, further answering, admit that the said Little Rock, 
Mississippi River and Texas railway, being thereunto duly authorized 
at a meeting of the stockholders and directors of said railway, held 
on said eighteenth day of December, 1875, did, on the first day of 
January, IS76, execute and deliver to John H. Reed and Ezra H. 
Winchester, as trustees, two of said defendants herein, a mortgage 
deed or deed of trust upon all the railroads and lands of said rail- 
Way company to secure the paavinent of the principal and interest 
of certain bonds of said rathway to be issued thereunder to an 
wmount not exceeding S12 000 per mile of completed road, a COPY of 
which said mortgage deed or deed or trust is hereto annexed, 
marked “ Exhibit FY” and which the defendants make a part of this 
their answer. 

The defendants deny that said mortgage deed and the bonds 
issucd thereunder are null and void tor the reasons set forth im said 
bill of complaint or for any other reasons, but, on the contrary, they 
aver that such mortgage deed or deed or trust is in all respeets and 
particulars the legal and valid act and deed of said defendant cor- 
poration, and that the bonds issued thereunder and secured thereby 
are In all respects and particulars the legal and valid bonds of said 
corporation, and constitute a first lien upon its railroads and proper- 

ties. Each of said bonds states upon its face that it is the “ first 
100) =o mortgage railroad bond” of said company, and all said bonds 

Which have been issued have been issued and negotiated and 
purchased upon the faith and in the belief that said statement is 
true. Said defendant corporation has, since the execution of said 
mortgage deed, issued the entire amount of said bonds with the 
proper coupons thereto attached which it is authorized to issue under 
said mortgage deed upon the number of miles of road now com- 
pleted, to wit, upon one hundred and seventy miles of completed 
road, at the rate of $12,500 per mile, or $2,125,000 of said bonds in 
the aggregate, and being unable to pay certain coupons attached to 
certain bonds which matured in the years 1SS0, 18581, 1582, and 
Jan. 1, 1883, said company has also issued its scrip) or promissory 
notes, the payment of which is secured by the several coupons in 
lieu of which such scrip or notes were issued, and by the security 
of the aforesaid mortgage deed. Said defendant corporation being 
embarrassed for funds with which to complete and equip its line of 
road, and in order to meet the floating debt which had accumulated, 
and being thereunto legally authorized by the vote of the stock- 
holders of the said corporation, also executed to the said defendants, 
Klisha Atkins and F. Gordon Dexter, both of Boston, Mass., its see- 
ond Mortgage deed or deed of trust, dated May 1, ISSI, to secure 
the payment of the second mortgage bonds of said company to the 
extent of $7,500 per mile for each mile of its said completed rail- 
road, which said bonds are pavable in the vear 1911, with interest 
coupons thereto attached, payable on the first day of October and 
April in each year, all of which will more fully appear by reference 
toa copy of said second mortgage deed hereto annexed, marked 
“Exhibit G,” and which the defendants make a part of this their 
answer. Each of said bonds states on its face that it is the “ second 
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mortgage railroad bond” of said company, and all of said bonds 
which are authorized to be issued under said mortgage have been 
issued and negotiated and purchased upon the faith and in the be- 
lief that said second mortgage bonds are subject only to the lien 
created by the aforesaid first mortgage deed to the defendants, Reed 
and Winchester. Said defendant corporation has since the execu- 
: tion of said second mortgage deed issued the entire amount 
101 of said second mortgage bonds, with the proper coupons 

thereto attached, which it is authorized to issue upon the 
number of miles of completed read of said defendant corporation, 
to wit, at the rate of 87,500 bonds per mile upon one hundred and 
seventy miles of completed road, or $1,275,000 of said second mort- 
gage bonds in the aggregate. Said defendant corporation has failed 
to pay the Interest coupons maturing on said bonds on the first day 
of October, 1582, and still continues in default. 

The defendants aver that the total sum of such scrip or notes out- 
standing against said corporation and secured by said overdue cou- 
pons and by said first mortgage deed and held by bona fide purchasers 
thereof amounted in the aggregate on the first day of January, 
ISS3, toupwards of $135,000, and the total sum of said first mort- 
gage ‘bonds outstanding against said corporation and held by bona 


fide purchasers thereof amounted in the aggregate on said first day 


of January to $2,125,000, and the total sum of said second mort- 
gage bonds outstanding against said corporation and held by dona 


fide purchasers thereof amounted in the aggregate on said first day 


of January to $1,275,000, allof which were negotiated and sold as 
aforesaid, 

The defendants deny that before the aforesaid sales of the said 
respective railroads both of said railroads or either of them held 
their said roads and properties described in the aforesaid re- 
spective mortgage deeds to Farnham and Sickels subject to any lien 
or claim for taxes imposed thereon by the alleged act of July 21, 
IS6S, and the alleged remedy therein provided for the collection of 
the same, and the further alleged remedy provided by the act of 
April 10, 1869, aforesaid, for the payment of the interest on the 
bonds issued to said companies by the said State of Arkansas under 
suid alleged act. And they deny that the defendants herein now 
hold the road of the defendant corporation and its properties so 
purchased as aforesaid, as well as the income and revenues thereof, 
subject to the provisions of said alleged acts, or upon any trust to 
pay the interest upon the bonds issued by the said State of Arkansas 
to said original respective railroad companies. 

The defendants admit that immediately after the organization of 

said defendant corporation it entered upon and took possession 
102. of so much and such parts of the railroads of said respective 

original companies as had then been completed, and of the 
properties acquired and purchased by # as aforesaid, and s'nce that 
time said defendant corporation has been in the quiet and peacea- 
ble enjoyment of the same, and has received and appropriated to 
its own use solely the earnings, revenues, and income of said road. 
But the defendants deny that said road and properties from which 
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sald Income, revenues, and earnings are derived were the properties 
of either the said Little Rock, Pine Blut? and New Orleans Railroad 
Company or of the Mississippi, Ouachita and Red River Railroad 
Company at the time of the aforesaid alleged loan of the credit of 
the State by the said railroad commissioners, or at the time of the 
issue of said bonds under said alieged act of July 21, 1568. Cr, 

The defendants admit that since the repeal of the act of April 10, 
S69, by the act of May 29, 1S74, the State of Arkansas and its 
officers have never taken any step to levy and collect the alleged 
taxes referred to in the alleged act of July 21, ISS, seet. 7, or called 
upon or made any demand upon the defendant corporation to pay 
any of the Interest coupons attached to the aforesaid State aid bonds 
Which have matured singe the first day of January, IS76. 

And as to so much and such parts of said bill of complaint as 
aver that said Little Roek, Pine Blaff and New Orleans Railroad 
Company had no power to mortgage its road and properties, and 
that as to said plaintul® and all other holders of said State aid bonds 
issued to said company the aforesaid mortgage deed executed by 
said company to the Farnham and Sickles is absolutely null and 
void, and without lien of any kind whatever upon said road and 
properties, the defendants, answering, deny each and all of said alle- 
gations, and aver that undersaid act of July 25, 1868, said company 
had the right and power to execute said mortgage, and also under 
sect. 7 of an act of the General Assembly of said State, approved 
Jan. 22, 1855, and entitled “An act prescribing the mode of pro- 
cedure in obtaining the right of way for railroads in the State,” in 
and by which said seet. 7 it is, among other things, enacted that any 
railroad COMpany heretofore or hereafter Incorporated by this State 
“shall have power to borrow money on the credit of the corpora- 

tion, not exceeding its authorized capital stock, at arate of 
105 interest not exceeding seven per cent. per annum, and may 

execute its bonds therefor in sums of S500 or S1L.000, and to 
secure the payment thereof may pledge the property, both real and 
personal, and income of such company, and to secure the payment 
thereof hav execute a deed of mortgage or other Instrument of 
writing, and such company are hereby authorized to sell, negotiate, 
pledge, or mortgage such bonds for the benefit of such company, 
and at such times and in such places, either within or without this 
State, and at such rates and for such prices as in theopinion of said 
directors will best advance the interests of such company; and if 
such bonds are thus sold bona fide, at a discount, such sale shall be 
as valid in every respect and such securities as binding for the re- 
spective amounts thereof as if they were sold at their par value,” all 
of which will more fully appear by reference to said act, printed 
among the general laws of said State, and to Gannt’s Digest of the 
laws of said State of Arkansas, sect. 4970, to which the defendants 
crave leave to refer. And the defendants aver that said sect. 7 of 
said act of Jan. 22, 1855, is a valid and subsisting law of said State, 
and has been in ne wise repealed by said act of July 25, 1868, or by 
any other law of said State, and that the only laws and parts of 
laws which said act of July 25, 1868, attempts to repeal are as ex- 
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pressed in the forty-fourth section of said act, to wit, “ all acts or 
parts of acts in conflict with this act are hereby repealed.” And the 
detendants aver that said sect. 7 of said act of Jan. 22, 1855, in no 
wise conflicts with said act of July 23, 1868, or any parts or provis- 
ions thereof. 

The defendants further aver that said State of Arkansas bas ree- 
ognized the validity of said mortgage, not only by issuing to said 
company its State aid bonds issued under said alleged act of July 
21, 1565, after having been notified by said company in its aforesaid 
application for a loan of the credit of said State by S. W. Mallory, 
its president, that the board of directors of said company had au- 
thorized the execution of said mortgage and the issue of the bonds 
to be secured thereby, but also by an act of the General Assembly 
of said State of Arkansas, approved March 15, 1879, entitled “An 
act to donate certain lands of the State to the Little Rock, Missis- 

sippi River and Texas Railway,” the defendant corporation 
14s herein, to which said act the defendants crave leave to refer. 

And the defendants Say that said State of Arkansas and all 
the holders of the bonds and COU Ports Issued by the said State in aid 
of said Little Rock, Pine Bluth and New Orleans Railroad Company 
are estopped both at law and in equity from denying the validity 
of the aforesaid mortgage deed, executed by said company to said 
Farnham and Sickels, trustees, and said plaintiff and all other 
holders of said bonds and couponhs are also estopped by thelr own 
laches from denying the validity of said mortgage. 

And as toso much and such parts of said bill of complaint as 
charges that the defendant corporation had no power or authority 
to execute the aforesaid mortgage deed to the defendants Reed and 
Winchester, trustees, the defendants aver that among the powers 
expressly conferred upon the directors of railroad corporations organ- 
ized under the act of Dec. 9, 1574, the same being the act under 
Which this defendant corporation is organized, the title of which 
said act is “An act supplementary to an act entitled ‘An act to pro- 
vide for a general system of railroad incorporation, approved July 
23, 1865,” is the power “ whenever deemed expedient to issue bonds 
and to secure the payment thereof by mortgage or deed of trust of 
the property, lands, income, and franchises of said company,” and 
that the aforesaid mortgage to the said Reed and Winchester, and 
the aforesaid mortgage to the said Atkins and Dexter, are each a 
valid and subsisting mortgage and lien upon the railroad and prop- 
erties of the defendant corporation, paramount and superior to any 
lien created under said alleged act of July 21, 1868. 

And as to so much and such parts of said bill of complaint as 
relate to the appointment of receivers by said Pulaski chancery 
court under said alleged act of July 21, 1868, and under said act of 
April 10, 1869, the defendants are ignorant whether or not any such 
receivers were ever appointed, save as informed by said bill of com- 
plaint, and leave the plaintifi to prove the same; but the defendants 
deny that said receivers; or any of them, ever took actual possession 
of either said Pine Bluff or Ouachita roads, or attempted to take 
such possession. 
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The defendants are ignorant whether or not the plaintiff is 
105 the owner of any of the bonds and coupons which were issued 
by the said State of Arkansas to said Little Rock, Pine Blutf 
and New Orleans Railroad Company, or to said Mississippi, Ouachita 
and Red River Railroad Company, as is alleged in said bill of com- 
plaint, and leave the plaintiff to prove the truth of same. The 
defendants, upon information and belief, deny that the plaintiff be- 
came such owner and holder before the maturity of said several 
overdue coupons; and, upon such information and belief, aver that 
if the plaintiff holds or owns any of said coupons and bonds he be- 
came possessed of the same after the aforesaid decision of the said 
supreme court of Arkansas was rendered, declaring that the afore- 
said alleged act of July 21, 1568, had never become a valid law of 
said State, and that the bonds issued thereunder were utterly null 
and void, and after actual notice of said decision, and at a time when 
said bonds and COU POTLs, ly reason of said decision, commanded a 
merely nominal price in the market. The defendants also aver, upon 
Information and belief, that if the plaintiff owns and holds any of 
the said bonds and coupons he bought the same at a nominal price, 
and as a speculation, for the purpose of instituting this suit, and in 
the hope that he would thereby receive from this defendant corpo- 
ration much larger sums of money than he paid for said bonds and 
coupons. The defendants deny that said plaintiff is a bona fide 
holder of said bonds and coupons, and aver that if he is entitled to 
assert any claim as against the defendants, or either of them, or as 
against the holders of the bonds sccured by the two aforesaid mort- 
gage deeds executed by the defendant corporation, to the roads and 
properties bought by it at said foreclosure sales, or to the Income and 
revenues derived therefrom; all of which the defendants deny, 
such claims must in equity, and against these defendants and eacli 
of them, be limited and confined to the amount of moneys actually 
paid by said plaintiff in the purchase of said bonds and coupons, 
with interest thereon at the rate of stx per centum per annum. 
And as to so many of said coupons described or referred to in said 
complaint as had not become due and payable within five vears from 
the filing of said bill, to wit, as to all of said coupons which became 
due and pavable Oh or before the first day ot October, IS7vi, the 
defendants aver that said pretended claim and cause of 
106 action against the defendants by reason of all said coupons 
which became due and payable on or before Oct. 1, 1877, ae- 
crued against the defendants above five vears before the defendants 
or any of them were served with process to appear and answer to 
said bill of complaint or before said bill was filed, and that if said 
plaintiffever had any cause of action or suit against said defendant 
corporation by reason of said COUPOT Ss which became pavable on or 
before Oct. 1, S77, which the detendants deny, such cause of action 
or suit did not accrue or arise within tive vears before the aforesaid 
bill of complaint was filed or the detendants were served with pro- 
cess; hor did the defendants or any of them, at any time within five 
vears before the said bill was exhibited or process sued out against 
them, promise or agree to come to any account, or to make satisfac- 
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tion, or to pay any sum or sums of money for or by reason of any 
of said coupons which became due and payable on or before the 
first day of October, 1877. That by an act of the General Assembly 
of the said State of Arkansas, approved Dec. 14, 1844, and which is 
now in force in the said State of Arkansas, and which is re-enacted 
in Gannt’s Digest, sect. 4125, it is provided as follows, to wit: “Ac- 
tions on promissory notes and other instruments in writing shall be 
commenced within five years after the cause of action shall accrue, 
and not afterwards ;” and these allegations the defendants make in 
bar to so much of the said plaintiff's bill of complaint as relates to 
the coupons therein described, which beeame due and payable on or 
before the first day of October, 1877, and pray that they may have 
the same benefit therefrom as if they had formally pleaded the same 
in bar. 

The defendants admit that the said Little Rock, Pine Bluff and 
New Orleans Railroad Company and the said Mississippi, Ouachita 
and Red River Railroad Company are each and both hopelessly 
insolvent and have no properties or revenues of any kind, character, 
or description ; that both of said companies are practically dissolved, 
and that legal service of any writ or process cannot be made upon 
said corporations or either ef them. The defendants deny that said 
defendant corporation bought its said road and properties at said 
foreclosure sales with a full knowledge of the present claim and 

demands of the plaintiff, and expecting at some future time 
107 ~— to be compelled to pay the same. On the contrary, the de- 

fendant corporation and the defendant trustees were advised 
and believed, and still are advised and believe, and therefore aver, 
that neither the said State nor any of the holders of said bonds or 
coupons attached thereto and issued by said State in aid of either 
of the aforesaid railroad companies had or could successfully assert 
and maintain any such claim or lien, or any other claim or lien, 
against said defendant corporations, or its read and properties, or its 
income and revenues, 

The defendants deny that it was contemplated by said alleged 
acts of July 21, 1868, and April 10, 1879, or by said Little Rock, 
Pine Bluff and New Orleans Railroad Company, or by said Missis- 
sippi, Ouachita and Red River Railroad Company, or by said State 
of Arkansas, that the said State should not become liable at any 
time for the payment of said bonds and coupons issued under said 
illeged act of July 21, 1868, or that as between the said State of 
Arkansas and the said railroad companies the said bonds were ac- 
commodation paper, and in point of fact and equity the obligations 
of said respective railroad companies. They also deny that the 
reference to the said alleged act of July 21, 1868, contained in the 
said bonds issued by said State to said railroad companies in con- 
nection with the subsequent issuance and uttering of the same by 
said companies respectively, was in effect a guaranty upon the part 
of said respective railroad companies that said State had full power 
to issue and utter said bonds or of the validity of said bonds. They 
deny that the only consideration which was received by the issuance 
and utterance of said bonds by said State passed to and was received 
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by said respective railroad companies, or that the only value which 
said bonds possessed arose out of the alleged fact that the Income 
and revenues of said respective railroad companies were pledged for 
the ultimate redemption of the bonds issued by the State to said 
companies respectively, and the remedy by sequestration in- said 
alleged act provided, or that the said respective original railroad 
companies, by putting said bonds on the market with the recitals 
therein contained, are estopped, or that these defendants or any other 
persons claiming under said) respective railroad companies are 
estopped from denying the validity of said alleged acts or the bonds 
issued thereunder. 
108 And to so much and such parts of said bill of complaint as 
contain the allegations in this behalf set forth the defendants 
in further answer aver that if either the said Litthe Roek, Pine Blutf 
and New Orleans Railroad Company or the said Mississippi, Quachita 
and Red River Railroad Company, or if this defendant corporation, 
ever became liable to said plamtul or to any helders of the bonds 
and COU POTS issued by ssid State of A rkansas to said original rail- 
road companies, respectively, for the pavenrent of said bonds and ecou- 
pons, by reason of any recitals in satd bonds contained, or by reason 
of said original respective railroad companies putting out and «is- 
posing of said bonds, all of which the defendants deny, such liabil- 
ity arose, and said pretended claim gnd cause of action, by reason of 
such liability, arose and accrued against such defendant corporation 
above five vears betore the defendants, or any of them, were served 
with process to Up Pear and answer to said bill of complaint, or before 
said bill was filed: and that if said plaintiff, or any other holder of 
said State aid bonds and coupons, issued under said alleged act of 
July 21, 1868, to said respective railroad companies, ever had any 
cause of action against said defendant corporation by reason of the 
issuance of said bonds to either of said original railroad companies, 
er by reason of either of said original railroad companies putting 
out or disposing of said) bonds, all of which the defendants deny, 
such cause of action.or suit did not acerude or arise within five vears 
before said bill of complaint was filed or the defendants were served 
with process, nor did the defendants, or any of them, at any time 
within five vears before the said bill was exhibited or process sued 
out against them, promise oragree to come to anv account, or to make 
satisfaction, or to pave any Sub OP Stits of money for or by reason of 
such alleged liability, or pretended claim, or cause of action; that by 
an act of the General Assembly of the said State of Arkansas, ‘up- 
proved Dec. 14, 1844, and which is now in forée in the said State of 
Arkansas, and which is re-enacted in Gannt’s Digest. seet. 4125, it 
is provided as follows, to wit: “ Actions on promissory notes and 
other instruments in writing shall be commenced within five vears 
after the cause of action shall accrue, and not afterwards.” Also. 
that by sect. 4120 of said Gannt’s Digest it is provided as 
109 ~~ follows, to wit: “The following actions shall be commenced 
within three vears afier the cause of action shall acerue, and not 
after: first, all actions founded upon any contract or liability, express 
or implied, not in writing ;” and these allegations the defendants make 
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in bar of such aforesaid parts of the said plaintiff's bill of complaint, 
and pray that they may have the same benefit therefrom by way of 
answer as if they had formally pleaded the same in bar. 

The defendants also aver that it is provided in Gannt’s Digest 
aforesaid, sect. 4115, as follows, to wit: “ No person or persons, or 
their heirs, shall have, sue, or maintain any action or suit, either in 
law or equity, for any lands, tenements, or hereditaments, but within 
seven vears next after his, her, or their right to commence, have, or 
maintain such suit shall have come or fallen or acerued, and that 
all suits, either in law or equity, for the recovery of any lands, tene- 
ments, or hereditaments, shall be had and sued within seven vears 
next after title or cause of action accrued, and no time after said seven 
vears shall have passed,” with certain exceptions in favor of infants, 
fe mmes covert, and Persons Hon COMPOS mentis ; and the defendants aver 
that under the laws of the said State of Arkansas, as interpreted and 
expounded by the courts of said State, the lien created by mortgage 
deeds Upon lands becomes barred after the lapse of seven vears from 
the time when the right to foreclose such mortgages first aecrued, in 
the absence of any agreement for the extension of such mortgages, 
or for forbearance to sue thereon, or of any payment made thereunder; 
and the defendants aver that by virtue of said laws of said State of 
Arkansas the plaintiff and all of the holders of said bonds and cou- 
pons are barred of all right and claim, if any they ever had, to en- 
force the alleged lien created under said alleged act of July 21, 1S68, 
so far as such alleged right or claim is founded upon any recitals 
contained in said bonds, or upon the fact that said original com- 
panies, or either of them, put out and disposed of the same, or upon 
any alleged guaranty. 

The defendants deny that the defendant railway and the said Reed 
and Winchester, or any of the purchasers of the first mortgage bonds 
issued under either of the aforesaid mortgage deeds to Farnham and 
Sickels, were well advised of the alleged award of State aid to said 

original railroad companies by the Board of Railroad Commis- 
110 — sioners, and the date thereof, before they or any of them be- 

came hollers of the bonds issued under either of the said 
mortgages executed to the said Farnham and Sickels, and of the 
alleged taxes levied by said alleged act of July 21, 1868, and the 
remedy of sequestration therein provided for the collection of the 
same; and the defendants deny that said defendant corporation or 
the said Reed and Winchester, or any purchaser of the bonds issued 
under either of the said mortgages to the said Farnham and Sickels, 
or anv stockholder of said defendant corporation, are in equity 
estopped from denying the validity of the alleged act of July 21, 
1S6S, and of the bonds issued to said original railroad companies 
by the State of Arkansas as aforesaid. They also deny that the 
holders of the bonds issued under and secured by either of said 
mortgages to Farnham and Sickels had full knowledge that said 
respective original railroad companies had from time to time fur- 
nished the State of Arkansas with money to pay the interest on 
said State aid bonds, or that the said defendant railway or the said 
Reed and Winchester, trustees, or the purchasers of any of said 
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railroad mortgage bonds, are estopped from setting up or question- 
Ing the validity of said bonds. 

The defendants admit that said alleged act of April 10, 1869, was 
passed before the execution of both the aforesaid mortgage deeds to 
Farnham and Sickels, trustees, but they deny that the said act is a 
separate and independent act, and in no way dependent upon the 
alleged act of July 21, IS6S; on the contrary, they aver that said 
act of April 10, TSGO, is so dependent pon the said alleged act of 
July 21, ISGS, thraat the aforesaid decision of the Supreme eourt oft 
the aforesaid State of Arkansas, adjudging that said alleged act of 
July 21, ISGS, never became a valid law of said State, and that, by 
renson thereof, the bonds issued thereunder are void, and that the 
State has no debt to be secured by lien, necessarily renders said act 
of April 10, 1869, and all the provisions therein contained wholly 
inoperative and without effect to the same extent and degree as if 
seid fet of April 10), PSG, head hever been passed. The defendants 
deny that said act of April 10, 1869, 1s or ever was notice to any 
person holding bonds secured by either of said mortgages to larn- 
ham and Sickels, trustees, of anv right, lien, or charge prior to that 

described in said mortgage deeds respectively ; and they also 
111) =odeny that the repeal of said act of April 10, 1869, by the 

enactment of the aforesaid act of May 29, 1S74, in anv way 
impairs the obligation of any contract created by said act of April 
10, TSG, 

The defendants, further answering, admit that the said Little Rock, 
Pine Bluth and New Orleans Railroad Company Wis organized under 
the provisions of an act of the General Assembly of the State of 
Arkansas, approved July 25, 1868, entitled “An act toe provide for 
a general svstem of railroad incorporation,” but they deny that the 
said) Mississippi, Ouachita and Red River Railroad Company was 
organized under said: act, but, on the contrary, they aver that said 
corporation Was created hy and under an act of the General Assem- 
bly of the State of Arkansas, upproved Jan. 22, 1855, entitled “An 
act In relation to the Mississippi, Red River and Ouachita railroad,” 
as is hereinbefore alleged, which said act is published among the 
general laws of the State of Arkansas enacted in the vear 1855, and 
to which these defendants crave leave to refer: and as to so much 
and such parts of said bill of complaint as purport to set forth the 
23d, 26th, and 27th sections of said act of July 25, 1868, the defend- 
ats for greater certainty as to the exact provisions of said sections, 
and as to the true Interpretation and mewning thereof, crave leave 
to refer to the said alleged act itself as printed and published among 
the general laws of the said State of Arkansas. They deny that said 
sections or any other provisions in said act contained constitute 
notice to all persons dealing with said companies or either of them, 
that the bonds therein mentioned should have the lien provided by 
the act of March 18, 1867, or that of July 21, 1868, or such as might 
thereafter be provided by law. 

The defendants, in further answer to said bill of complaint, sav 
that it was and is provided in the articles of association under which 
said Little Rock, Pine Blut® and New Orleans Railroad Company 
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was organized, that said road should commence at the city of Little 
Rock, and should run thence to or near Pine Bluff, in Jefferson 
county, and Monticello, Drew county, to the State line, passing 
through Pulaski, Jefferson, Drew, and Ashley counties, and with a 
branch from the main line diverging at or near Pine Bluff, and ter- 
minating at or near Eunice, on the Mississippi river, the said branch 

road passing through or into Jefferson, Desha, and Chicot 
112) counties—the length of the main line being about one hun- 

dred and sixty miles, and the length of the branch about one 
hundred and tive miles, all of which will more fully appear by ref- 
erence toa certified copy of said articles of association, and to the 
map therewith, filed in the office of the secretary of State of Arkan- 
sas, liereto annexed and marked “ Exhibit H,” and which the de- 
fendants make a part of this their answer. The defendants aver 
that said company never located any part of the aforesaid projected 
line of road between Pine Blutf and Monticello to the southern 
boundary line of the said State of Arkansas, or did any work upon 
the same, but wholly abandoned said projected line of road. 

The defendants further aver that at the time of the alleged award 
of State aid bonds by said railroad commissioners to said Little 
Rock, Pine Bluff, and New Orleans Railroad Company, and to the 
said Mississippi, Ouachita, and Red River Railroad Company, no 
parts of the roads of either of said companies had been definitely 
located or constructed, and the work of construction upon said roads, 
with the exception of some grading, done prior to 1861 upon said 
Pine Bluff road by another corporation, and upon said Ouachita 
road by the then owners thereof, did not begin till long after the 
alleged award of said State aid bonds to said respective companies ; 
that the only part of the line of said Little Rock, Pine Bluff, and 
New Orleans railroad which ever was located or constructed by 
said company extended from Eunice,on the Mississppi river, in said 
State of Arkansas, to the city of Pine Blutl, a distance of about 
eighty miles, but with the exception of about twenty-six miles of 
suid road between Pine Blut? aforesaid and Varner’s Station all the 
remaining portion of said line of road between Varner’s station and 
Eunice, a distance of about fifty-four miles, was, owing to the low 
and flat country through which said road ran, subject to be over- 
flowed after heavy rains and during high water in the Arkansas and 
Mississippi rivers, by reason whereof many parts of the road bed of 
said road between Varner’s station and Eunice were frequently 
washed away, and all traffic thereon was entirely suspended until 
said road bed could again be put in safe repair for the transporta- 

tion of passengers and freight; that the only portion of the 
113 Mississippi, Ouachita, and Red River railroad which ever was 

constructed and completed by said company, except the 
grading done prior to 1861, extended from Eunice to the town 
of Collins, a distance of about twenty-one miles; that during high 
water in the Mississippi and Arkansas rivers all that portion of the 
line of said road which was situated between Eunice and Bowie, a 
distance of about six miles, was frequently overflowed, and the 
road bed between said points washed away to such an extent that 
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traftic thereon was entirely suspended until said road bed could be 
again put in safe repair; that in the year 1873 the person who had 
taken a contract to build said read, and who was then operating the 


same so fur as they could be operated, died, and each and both of 


said companies became utterly and hopelessly bankrupt; that on or 
about the first day of October, 1573, said Little Rock, Pine Bluff, 
and New Orleans Railroad Company and said Mississippi, Ouachita 
and Red River Railroad Company became consolidated into one 
corporation under the laws of the said State of Arkansas, by the 
name of the Texas, Mississippi and Northwestern Railroad Com- 
pany, but no work of construction was ever done upon either of said 
roads by said last-named corporation. 

And the defendants further aver that in the suits hereinbefore re- 
ferred to, which were instituted by Charles Main ef als. to foreclose 
the mortgages given by said Little Rock, Pine Bluff and New Or 
leans Railroad Company, and by said Mississippi, Ouachita and Red 
River Railroad Company respectively, Jared EE. Redfield, of Essex, 
Conn., Was appointed by this honorable court receiver of each and 
both roads of said companies on or about the seventeenth day of 
April, 1875, and immadiately thereafter took possession of said roads 
as such receiver; that at that time all that part of the line of road of 
the said Little Rock, Pine Bluff and New Orleans Railroad Conipany 
which was situated between Varner’s station and Eunice was so 
utterby dilapidated and out of repair by reason of overtlows that it was 
utterly impossible to run even a hand-car over said road between 
said points, and the line of the Mississipp, Ouachita and Red River 
road between Eunice and Bowie was in the same condition. The 
rolling stock of said two companies and of said consolidated com- 

pany consisted of four locomotives, of which only one was fit 
114 for use, one passenger car, two combination cars, fourteen 

box cars, and twenty-nine flat cars, of which two latter classes 
of cars only about twenty-six were fit for service, the remaining 
seventeen having been wrecked and rendered untit for use. Out of 
the moneys received by assessments under the provisions of the 
agreement set forth in said bill of complaint the receiver was able 
to put, and did put, said road in such repair that trains could be run 
over said line of road between Pine Blut! and Chicet at a very low 


rate of speed with safety. These repaurs were not tintshed until the. 


first day of July, 1875, and the detendants aver that on the first day 
of August, IS75, owing to high water in the Mississippi and Ar- 
kansas rivers, a very large portion of the read bed, which had been 
put in repair as aforesaid, was again overflowed and swept away, 
and it became necessary to again incur very heavy expenditures in 
order to put said road in such condition as to make it available for 
the transportation of passengers and freight, which was not until 
about Oct. 1, 1875. On Feb. 3, S76, and from = the causes herein- 
before set forth, a large part of the line of road between Varner’s 
station and Chicot City was again caraied away, and it was utterly 
impossible to operate said road from Pine Blutt to Chicot until about 
Sept. 1, 1876. 

The defendants further aver that after the aforesaid foreclosure 
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sales. and after the defendant corporation had become organized, 
said defendant corporation, acting under the advice of an experienced 
and competent engineer, who was familiar with that section of coun- 
try through which the lines of the said Pine Bluff and Ouachita 
roads were projected, determined to abandon so much of the line of 
said Pine Bluff road as was situated between Varner’s station and 
Eunice, and to build a new line on higher ground not subject to be 
overtlowed, and to make Arkansas city, on the Mississippi river, 
about three miles below said city of Chicot, a common terminus for 
both said original Pine Bluff and Ouachita roads, instead of said 
Chicot city. Said defendant corporation, also acting under the ad- 
viceof said engineer, determined to abandon all that part of the iine 
of said Ouachita road as was situated between Eunice and Bowie. 


Said corporation represented to the Legislature of said State of 


Arkansas, at the session held in the winter of 1877, the experience 

which it had undergone, as well as said original companies, 
115 in endeavoring to maintain the line of roads as originally 

constructed by said Little Rock, Pine Bluff and New Orleans 
Railroad Company, and by said Mississippi, Ouachita, and Red River 
Railroad Company between Pine Bluff and Bowie, and the utter im- 
possibility of maintaining said road throughout its entire length m 
a suitable condition for the safe transportation of passengers and 
freights, and thereupon said Legislature passed an act entitled “An 
act authorizing the change or abandonment of location by rail- 
road corporations,” approved Mareh 3, 2877, under and by which 
said act it is provided as follows, to wit: “ That whenever in the 
opinion of the board of directors of any railroad corporation incor- 
porated under the laws of this State it shall be found impracticable 
to construct or maintain their road or branches, or any part thereof, 
upon the location or route heretofore adopted, they shall have power 
to make such changes therein, not exceeding twenty miles laterally, 
as In their judgment will best tend to economy of construction or to 
promote the business of the road, and to that end they ure hereby 
authorized to abandon any location heretofore made, and to remove 
the track or rails the¥efrom to such line as they may hereafter adopt 
in lieu thereof; previded such change or changes shall be indicated 
by a map filed in the oftice of the Seeretary of State within three 
months after the passage of any vote or votes authorizing such changes ; 
provided further, that nothing in this act contained shall be con- 
strued to impair the liability, if any, of any corporation to any indi- 
vidual by reason of such change or changes, or to take away the 
rights, if anv, which any person may have in the premises at the 
time of such change of location.” 

The defendants aver that, acting under the authority conferred by 
said act,and under the advice of said engineer, the board of directors 
of said defendant corporation utterly abandoned the old line of said 
Pine Bluff road between Varner’s station and Eunice, a distance 
of about fiftv-four miles, and adopted the new line of road between 
Varner’s station and Arkansas city, as recommended by said engi- 
neer, and also utterly abandoned all that part of the line of said 
Ouachita road which was situated between Eunice and Bowie, and 
v¥—1Oly 
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‘aused a map of said new location to be filed in the office of the Seere- 
tary of State,as required by said act of March 5,1877; that sub- 
116 sequently the defendant corporation built and has since con- 
tinued to own and operate the aforesaid line of road upon 
said new location between Varner’s Station and Arkansas city, a dis- 
tance of about forty-four miles; also between Trippe and Bowie, a 
distance of about four miles; said defendant corporation has also 
built and now owns and operates about forty-two additional miles 
of road between Little Rock and Pine Bluff, and about thirty-five 
additional miles of road between Collins and a point about four 
miles westwardly from Warren; also a branch road of about four 
miles in length from the main line to a point opposite Rob Roy, on 
the Arkansas River, making an aggregate of one hundred and 
seventy miles of road; said defendants also aver that all the iron 
rails which were laid by said Little Rock, Pine Bluff and New 
Orleans Railroad Company between Pine Blaff and Chicot were of 
very light weight and pattern, weighing only thirty-five pounds to 
the lineal yard; that the said iron rails had become so bent, twisted 
and worn out that it was utterly impracticable to lay and use the 
the same upon the new line of road between Varner’s Station and 
Arkansas city, and this defendant corporation was compelled to lay 
and did lay new iron rails with new fastenings upon said new line 
of road; that said defendant corporation, in order to operate its 
road with safety, has also been compelled to take up the light iren 
rails originally laid between Pine Bluff and Varner’s Station and 
to replace them with railsof a much heavier weight; that by reason 
of the aforesaid changes no part of the iron rails originally laid 
upon said line of road between Pine Blut and Ohieot city are still 
In use upon the main track of the defendant corporation between 
Little Rock and Arkansas city, and that of the original road of said 
original Ouachita Company, only so much thereof remains as is 
situated between Bowie and Collins, a distance of about fourteen 
miles, 
The defendants annex hereto a map, marked “ Exhibit 1,” show- 


Ing the line of roads as originally constructed by said Pine Blut? 


and Ouachita companies respectively between Pine Blutf and Col- 


lins, also showing the new line which was adopted by said board of 


directors and upon which the road of said company was afterwards 
constructed, and still further showing the railroad which this de- 
fendant corporation has constructed since its organization on 
117) tthe eighteenth day of December, 1875, also the part remain- 
ing to be constructed, which said map the defendants make 
a part of this their answer. The solid lines shaded in ble indicate 


so much of the road bed as was built by said original Pine Bluff 


Company and Is how in lise as part ot the road ot said defendant 


corporation ; the dotted lines shaded in blue indicate that part ot 


the line of road whieh: was constructed by said Pine Blut? Company 
and subsequently abandoned as impracticable to maintain as afore- 


said: the solid lines shaded in red indicate that part of the line of 


road which was built by said Ouachita Company and is now in use 
as part of said defendant corporation ; the dotted lines shaded in 
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red indicate that part of the road which was built by said Ouachita 
Company and subsequently abandoned as impracticable to main- 
tuin as aforesaid; the solid lines shaded in yellow indicate that 
portion of the one hundred and seventy miles of road which has 
been built by the defendant corporation since its organization on 
the eighteenth day of December, 1875; and the dotted lines shaded 
In vellow indicate the line of road. still remaining to be costructed. 

The defendants also aver that said defendant corporation has in- 
creased its rolling stock as follows, to wit, from the four locomotive 
engines hereinbefore described to twelve, from one passenger coach 
to twelve, from forty-three flat and box ears, of which only twenty- 
six were fit for use, to two hunded and _ fifty-nine, besides adding 
other equipments not necessary to enumerate; that in order to 
rrovide the necessary means with which to make the repairs herein- 
arian set forth and other repairs, and to build said new line of road 
between Varner’s Station and Arkansas city, and between Tripp and 
Bowie, and to build and complete the remaining line of said road 
from Pine Bluff to Little Rock, and from Colling to Texarkana, this 
defendant corporation, on said first day of January, 1876, executed 
the aforesaid mortgage deed to the said Reed and Winchester, de- 
fendant trustees, to secure the bonds therein mentioned ; that all the 
bonds which have been heretofore issued as aforesaid under said mort- 
gage deed, as well as the bonds issued under the aforesaid second mort- 


> 
gage deed hereinbefore referred to, to wit, $2,125,000 of said first mort- 
gage bonds and $1,275,000 of said second mortgage bonds have been 


sold and bought in good faith, as hereinbefore set forth, 
11S = and the proceeds thereof apphed to the purposes above men- 

tioned and for the proper and legitimate uses of said defend- 
ant corporation; that said road has been constructed and completed 
from Little Rock to Arkansas City, and from Arkansas City to a 
point about four miles bevond the town of Warren, and nearly all 
of the present rolling stock and equipments of the defendant cor- 
poration have been bought and aequired solely from the proceeds 
of sales of said bonds; that neither the plaintiff herein nor any of 
the other holders of the bonds and coupons issued under said alleged 
act of July 21, IsGs, by said State to said. Little Rock, Pine Bluff, 
and New Orleans Railroad Company or to said Mississippi, Ouachita, 
and Red River Railroad Company have ever, at any time, since said 
State of Arkansas failed to pay the interest coupons upon the afore- 
said bonds issued to the aforesaid company, to wit, since October 1, 
IS72, or at any other time before or since that date, set up any lien 
or claim whatever to said road or to its Income and revenues, or as- 
serted or pretended that they ever had any lien whatever upon said 
road or its Income and revenues until the institution of this suit; 
but, on the contrary, said plaintiff and all other holders of said 
bonds and coupons issued to said respective companies, with full 
knowledge of all the facts aforesaid, have acquiesced in the posses- 
sion and exercise and enjoyment by this defendant corporation of its 
use and posession of and its expenditures as aforesaid upon the said 
line of road from Little Rock to Warren, and to a point about four 
miles westerly of Warren, and of all the rights and franchises con- 
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nected therewith or so conveyed by said) foreclosure sale: and by 
theiraforesaid acts, as well as by their own laches, said plaintiff and 
all the other holders of said bonds and coupons are estopped from 
how asserting or setting up any rights, claims, or demands, if any 
they ever had, which the defendants deny, to said railroads and 
properties, orto the income and revenues thereof, or to unv part of 
the same, as against this defendant corporation and as against the 
holders of any of the bonds and coupons issued under and secured 
by the aforesaid morteawe deeds exccuted by said defendant corpora- 
tion to the said Reed and Winchester, trustees, defendants herein, 
and to the said Atkins and Dexter, trustees. 
And the defendants, further answering, aver that if said 
119 = pluintiftf or any of the holders of the bonds and coupons ts- 
sued under said alleged act of July 21, 1868, now have any 
claim or lien whatever upon the income and revenues of said de- 
fendant corporation, which the defendants deny, such claim or len 
is subject to the defendants’ claim: and lien for betterments and re- 
pairs, and is limited and confined solely to the Income and revenues 
derived only from the operation of the fourteen miles of road situated 
between Bowie and Collins, and not to the income and revenues de- 
rived from the operation of the entire line of said road between Little 
Rock and Warren, and that said) plaintiff and all other holders of 
suid State ald railroad bonds and COUPOTS thereto attached, which 
were Issued to said original railroad companies respectively, can only 
recover as against these defendants the sums of monev which they 
and each of them actually paid for said bonds, and the interest 
thereon at the rate of six per conti per annum, 

And these defendants, further answering, sav that the defendant 
corporation aequired title to the road ane properties morteaged ly 
the said Litthe Rock. Pine Bluth and New Orleans Railroad Com- 
pany to the said Farnum and Sickels, and by the said Mississippi, 
Ouachita, and Red River Railroad Company to the said Farnham 
and Sickels, and sold under the foreclosure decrees aforesaid, by pur- 
chases thereof from the said Huntington and Adams: that the legal 
title to all of said) reads and properties was, at the request of said 
Huntington and Adams, conveved to defendant corporation : that 
all the same were purchased by said corporation for full value and 
paid for by it, and the legal title thereto acquired by it without any 
notice or knowledge by Itoof any detect In the title thereto or Hen of 
any kind thereon, and especially without any notice or knowledge of 
the len or pretended len of the State of Arkansas, or of any of the 
holders of any bonds issued Ivy sid State under said tllewed et of July 
21, ISGS; and so these defendants say that said defendant corporation 
Is the ona fide purehaser for full value actually paid of all satd reads 
nn properties Without notice of the plaintifl ‘s allow d lien, or the al- 
lowed hen or equities of cli holders of said State ard bonds: ane 
these defendants elaim the same benetits bi reat by wav of answer as if 

the same had been formally set up by way of plea. And the 
120) defendant corporation saith that, acting upon the belief that 
it had a perfeet and indefeasible title to all said railroads and 
Properlles, it executed the aforesaid morloages thereof of Jan 1, 
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1876, and of May 1, 1881, to the trustees therein severally mentioned, 
and sold and negotiated the bonds secured thereby, in so far as they 
are authorized to be issued, and all of these defendants claim and 
insist that the said defendant railway corporation and its stockhold- 
ers and the holders of its said bonds have rights in and to said roads 
and properties, and the income and revenues thereof, superior and 
paramount to any alleged rights or equities of the plaintiff or of any 
other holder of said State aid bonds. And the said defendants, Reed 
and Winchester, trustees, and Atkins and Dexter, trustees, aver that 
the holders of the bonds issued under the several mortgages executed 
by said defendant corporation to them have rights and equities in 
the income and revenues of said road, as well as in and to the said 
railroad and its properties, paramount and superior to any alleged 
rights and equities of the plaintiff or of any other holders of the 
bonds issued under said alleged act of July 21, 1868, by said State 
of Arkansas to said Little Rock, Pine Bluff and New Orleans Rail- 
road Company and to the said Mississippi, Ouachita and Red River 
Railroad Company. 

And the defendants also aver and insist that the said bill of com- 
plaint is defective for want of necessary parties, and that the State 
of Arkansas, or its authorized officers, are necessary parties to this 
suit. 

Without this, that there is any other matter, cause, or thing in the 
said plaintiffs bill of complaint contained material or necessary for 
the defendants to make answer unto, and not herein and hereby well 
and sufliciently answered, confessed, traversed, and avoided or de- 
nied, is true to the knowledge or belief of these defendants; all 
which matters and things these defendants are ready and willing to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly pray to be hence dismissed, with their reasonable costs and 
charges in this behalf most wrongfully sustained. 


121 Exuipir A. 
OFFICE OF SECRETARY OF STATE. 


I, Jacob Frolieh, Secretary of State, do hereby certify that the 
annexed pages contain a true, full, and complete copy of the origi- 
nal application of S. W. Mallory, president of the Little Rock, Pine 
Bluffand New Orleans Railroad Company, asking for State aid to 
sald COTMPANY, tiled in the oftice of commissioner of P. W. and I. I. 
March 18, 1869; also the award made by the said, board as appears 


‘upon the record, pages 55 and 56, dated March 15, 1869, and the 


application and award, is dppears upon the record, prigres 6S and 
73, dated June 20, 1870; also the additional award granted March 
l6, IST1, as shown on page 82 of said record, now on file in this 
othice. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of my otlice, at Little Rock, this third dav of April, A. D. 
ISS3. 

[SEAL] JACOB FROLICH, 
Secretary of State. 
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Littre Rock, March 10, 1869. 


To the TTonorable Board of Railroad Commissioners of the State of 


Arkansas : 
The undersigned, president of the Litthe Rock, Pine Blutfand New 
Orleans Railroad Company, respectfully represents that said rail- 


road company desires to receive State bonds to the amount of 


$15,000 per mile for every mile of its road, tn accordance with the 
provisions of the act making the loan of the State's credit to railroad 
com PAN les, 

This company was incorporated under the act of July 23, 186s, 


authorizing the formation of railroad companies for the purpose of 


building, maintaining, and operating a railroad from the city ef Lit- 
tle Rock to the southern boundary of the State by wav of Pine Blalf, 
together with a branch from Pine Blatf te Eunice, by way of Napo- 
leon, making the aggregate length of main stem and branches about 
two hundred and sixty tive miles. 
The following ts the organization of the company : 
iZZ Directors: GR. Weeks, S. W. Mallory, OD. Suvder, J. M. 
Lewis, J. E. Sickels. 

Officers: Ss. W. Mallory, president > G. KR. Weeks, treasurer; O. P. 
Snyder, secretary. 

The capital stock is fixed at 327,000 per mile for every mile of 
road. Such preliminary examinations of the routes have been made 
as Were hecessary to enable the COmpany to ascertain their approx i- 
mate cost and to fix their general direction. The accompanying map 
shows the country traversed by the proposed routes, and their ter- 
minal points. 

The subseription to the capital stock of the company amounts to 
the sum of $265,000. Tad it been deemed important to the imme- 
diate interests of the company, or at all likely to influence the action 
of your board, this subscription might have been largely increased ; 
but, guided by the judgment of the warmest friends of the enter- 
prise, the COMPU determined to await the perfect restoration of 
public tranquillity before making further effort in this direction. 
Knough, however, has been ascertained of local popular feeling 
regarding the enterprise to place its suecess, if aided by the State, 
beyond all reasonable contingencies. The undersigned is now able 
to state that large individual county and municipal subscriptions to 
the capital stock of the company are specifically promised, as well 
as liberal donations of lands contiguous to the routes. These, to- 
gether with the proceeds of the first mortgage bonds of the company 
to the amount of 810,000 per mile, which it is proposed to issue, the 
board -of directors having by resolution authorized said issue of 
bonds, will make an aggregate of resources which will reach the sum 
of 85,000,000, 

On the line of the Napoleon Branch, forty-five miles of which are 
graded ready for the superstructure, it is estimated that at least 
250,000 acres of land may be obtained as a donation to the company 

in consideration of the extensive area of country which the 
123 ~~ construction of this branch will effectually reclaim, and it is 
yet an open question with the company, to be determined by 
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thorough examination into the cost of the trunk route, and by the 
public interest which it may arouse, whether the construction of the 
trunk lines shall be undertaken aut once or not, for built to Eunice, 
and connecting there with the Mississippi Valley extension railroad, 
an exceedingly direct route to New Orleans can be had, needing a 
link of only fifty miles in length in the State of Louisiana to make 
a continuous line of railway to Vicksburg. 

Nor must the importance of this route as a part of the great levee 
sVstem be overlooked. The Memphis and St. Louis Railroad Com- 
PRNV, AN organization proposing to construct a levee road along the 
entire Mississippi front, from the northern boundary of the State 
to Helena, is morally certain to secure a liberal subsidy from Con- 
gress. This obtained, that great work will be completed to Helena 
within the next two vears, But it will not stop there. It will con- 
tinue southward until the gap is closed by a connection with our 
branch route at or near Napoleon. 

By the construction of the contemplated road from Little Rock to 
Fort Smith, the trade of that entire vallev of the Arkansas, reach- 
ing westward to the Indian Territory, with all of its vast but unde- 
veloped mineral wealth and its hardly touched agricultural resources, 
must be tributary to this road. This great valley has no other out- 
let toa market than that afforded by the Arkansas river, which is 
both costly and unreliable, insurance rates upon it being always 
high and its navigation uncertain. Yet this fertile region has pro- 
duced the bulk of that great staple to which our State has owed ao 
ever wealth or material prosperity she possessed. Penetrated by the 
lines of road proposed, securing prompt transportation at the mini- 
mum of cost, this vast area will invite a teeming population, which 
will create and give to these lines an amount of traffic which it would 
be difficult to overestimate. Connecting at Little Rock with the 
Cairo and Fulton railroad, an unbroken line of railway is secured to 
Cairo and to St. Louis, thus enabling usto bring, by the most direct 
routes, to the very heart of our State, all the varied products of 
Northern industry. It is thus a line in which the cities of St. Louis 

and New Orleans will have a common interest; for they are 
124 its true termini, and they will permit no link in the great 

chain to be wanting. Possessed of the resources enumerated, 
and commanding the four of the ten great cites of the Mississippi 
Valley, this enterprise is submitted to your consideration as a 
work whose construction must be adjudged a “ public benefit,” and 
whose means are adequate to the purpose. 

[SEAL.] Ss. W. MALLORY, 
Pres. L. R., P. B. & N. O. R. R. Co. 


(Indorsement:) Filed in office of Com’r P. W. & I. L, assee’v of 
Board of R. R. Com’rs, March 18, 1869. Benj. Thomas, see. B. R. 
R. Com’rs, by Johnson, el’k. 
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EXECUTIVE OFFICE, 
Lirtcte Rock, Ark... Wareh 15, 1869. 


Board of Railroad Commissioners met at the call of the president, 

all the members present. 
* ’ * * . ~ ™ 

Commissioner benjamin Thomas moved to take up the applica- 
tion of the Little Rock, Pine Blutf and New Orleans Railroad Com- 
pany for State aid, which motion was adopted, and after due consider- 
ation the board consented to approve and grant said application for 
State aid for that portions of the road which hes between Pine Bluff 
and the State line, commencing at Pine Bluff and running south- 
easterly with the lines of the road towards the State line one hundred 
and twelve miles. 


»* * * * * »* 


Qn motion of R. T. White the board adjourned, to meet at the 
call of the president. 
(Signed) POWELL CLAYTON, President. 
(Signed) BIeNJ. Tit MMIAS, Necre tary. 


125 Littte Rock, Ark., June 25, 1S70. 
Board of Railroad Commissioners met in pursuance of eall 
of the president oft the basared, All thie COMM SS loners present, 


The seeretary presented the following communication, viz: 


June 24, S70. 
To the TTonorable Board of Railroad Commissioners of the State of 

Arkansas, 

GENTLEMEN: T would call your attention to the application for 
the State el tiled heretotore by the Little Rock, Pine Blatt anil New 
Orleans Railroad Company, and respectfully request an additional 
award of eleht niles. 

Respectfally, (Signed) J. M. LEWIS, 
Py. i. R., r. i. A N. f). R. R. 


Commissioner White offered the following which was adopted, 
VIZ: 

Resolved, That the application of J. M. Lewis, president of the 
Little Rock, Pine Blut? and New Orleans Railroad Company, for 
additional State aid to said company, be, and the same is hereby, 
granted to the extent of eight miles, at the rate of 815,000 per naiile. 

On motion the board adjourned, to meet at the call of the president. 

POWELL CLAYTON, President. 
BENJ. THOMAS, Secretary. 
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} EXECUTIVE OFFICE, 
Lirrte Rock, Ark., March 16, 1871. 
Board of Railroad Commissioners met at the call of the president. 
Present: Commissioners Clayton, Johnson, and Thomas. 
* - o 


* * 


The applications of the L. Rh. PLB. & N.O. R. R. Co. and the 
M..O.& ROR. RR. Co. for additional award of State aid was read, 
and on motion of Commissioner Thomas the board consented to 

approve and grant the application of the L. R., P. B. & N. O. 
126 R. R. Co. to the extent of forty miles of its length, in addi- 


ol Pe tion to amount already granted, at the rate of $15,000 per 
mile. 
* * * * * ¥ * 
Qn motion the board adjourned, to meet at the call of the presi- 
dent. 
POWELL CLAYTON, President, 
BiENJ. THOMAS, Secretary, 
Board of Railroad Commissioners, State of Ark. 
Exuipir B. 
. 7 OrrICE OF SECRETARY OF STATE. 
I, Jacob Frolieh, secretary of State, do hereby certify that the an- 
nexed pages contain a true, full, and complete copy of the applica- 
3 tims of W. B. Martin, president pro tem, and Thomas M. Bowen, 


later president of the Mississippi, Ouachita and Red River Railroad 
Company, asking for the loan of the State credit, together with the 
proceedings of the Board of Commissioners upon the same, as It ap- 
pears Upon the record of said board, pres OS, Of, 70, 71, and 72, 
dated June 20, 1870: also the additional application and award, as 
is shown on page SZ. dated Mareh 16, IS71, as taken from the record 
of the Board of Railroad Commissioners now on file in this office. 
. , In testimony whereof, IT have hereunto set my hand and caused 
the seal of my otlice to be atlixed, at Litthe Rock, this third day of 
April, 1SS5. 


[SEAL. | JACOB FROLICH, 
Secretary of State. 
Litrie Rock, ArK., June 25, 1870. 
| Board of Railroad Commissioners met in pursuance of a call of 
| the president of the board. All the commissioners present. 
| * * * * * * a 


The secretary read the following communication, viz: 
To the Honorable Board of Railroad Commissioners of the State of 
Arkansas: 
The undersigned, president pro tem. of the Mississippi, Ouachita 
and Red River Railroad Company, respectfully represents to 
127 ~~ vour honorable board that this company desire to receive a 
loan of the State credit, tothe amount of $15,000 per mile, for 
every mile of its road, in accordance with the provisions of the 
aw authorizing said loan. 
10—1019 
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This company was chartered in 1852, and almost immediately en- 
tered upon the prosecution of the work of construction. ; 

Its present organization is as follows: Directors, B. W. Martin, D. 
S. Wells, Ben. Collins, G. HH. Stinson, T. ?. Dockery, L. B. Fort, FE. 
Mosely, 8. ©. Buchanan, D. W. Fellows, Jos. T. Elliott, P. B. Smith, 
kK. Feibleman 

Officers: Pres., Joseph T. Elliott; See. and Treas., W. W. Looke. 

The eapital stock of the company is fixed at two millions of dol- 
lars. Of the whole route, one hundred and sixty miles in length, 
about ninety-five miles are graded. Portions of the earthwork will 
require some repiirs, though, taken as a whole, the excavations and 
embankments are in excellent condition. The bridges will require 
complete renewal. 

The company has expended about $400,000 in the construction and 
equipment of the read. It owes about $55,000, and has issued 
$310,000 of full paid capital stock. It has entered into a contract 


for the completion and entire equipment of the road for the sum of 


$2,800,000, A) portion of this amount will be paid in the first 
mortgage bonds of the company, bearing ‘eight per cent. semi- 
annual interest, and having thirty vears to run, said bonds being 
issued at the rate of S12.000 per mile for every mile of its road. 
The remaining amount due under the contract will be paid in the 
‘apital stock of the company and in the bonds of the State of Ar- 


kansas. From the foregoing it will be seen that the resources of 


the company, apart from the land grant and the donation of lands 

it may reasonably expect to Meeive, are sufticent, together with the 

bonds of the State, to insure the construction of the road. The land 
grant of 207,000) acres will probably be increased by dona- 

128 tions and subscriptions of land to the stock of the company 
to nearly 70,000 acres. 

This ageregate, consisting of some of the finest lands in Southern 
Arkansas, will, upon the completion of this road, realize a sufticient 
sum to pay off the entire bonded indebtedness of the company, Ot 
the value and importance of this road as a public necessity, indis- 
pensable to the growth and prosperity of the rich district of country 
it penetrates, ana furnishing the shortest outlet from the Red River 
Valley to the Mississippi, its claims are respectfully submitted in 
the contident belief that it is justly entitled lo and should recelVe 
the aid it asks for. 

(Signed) BW. MARTIN, 
side nf Dro tem. 
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River Ratlroad COMUPRURLY, tiled on the tirst dav of November, LSet, 
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upon which your honorable board has as vet taken no action. I 
understand that the new company, which filed articles of association 
over the same line, declined to aecept the award of one hundred 
miles of State aid made to that company, and that there are thirty 
miles in addition thereto, amounting in all to one hundred and 
thirty (or more) miles, which are at this time unappropriated. 

We have succeeded in making negotiations of our first morigage 
bonds to secure the payment —. The company, on the third day of 
Mav, 1870, executed a first mortgage covering the entire line of road 
(at the rate of 812,000 per mile), and has also executed a mortgage 
ona portion of the lands of the company, to secure the payment of 
$1,000,000 of land bonds. Nothing now is necessary to place the 
success of our road beyond question except the prompt and favor- 

able action by our board on the application of my predecessor 
129 = for an award of State aid. Without the award our assets are 
insufticient to justify an attempt to construct our road. Hop- 
Ing vou will give this matter vour early attention, 
[ am, respectfully, ete., 
(Signed) THOS. M. BOWEN, 
Prest. M., O.and R. R. R. R. Co. 


June 21, 1870. 


Commissioner White offered the following, which was adopted, 
Viz: 

Whereas B. W. Martin, president Mississippi, Ouachita and Red 
River Railroad Company, did, on the Ist of November, 1869, make 
application for State aid to the entire extent of their read; and 

Whereas Thomas M. Bowen, now president of said company, has 
called the attention of the board to said application; and 

Whereas the board are of the opinion that said company has 
complied with the provisions of an act entitled “An act to aid in 
the construction of railroads,” approved July 21, 1868, therefore 
be it 

Resolved, That the board do consent to approve and grant said 
application to the extent of one hundred shoe thirty miles of its line, 
commencing at its eastern terminus and running westerly. 

* * + * » 7 

On motion, the board adjourned, to meet at the call of the presi- 
dent. 

(Signed ) POWELL CLAYTON, President. 

(Signed) BENJI. THOMAS, Scerctary. 


Exbeutive Orrrer, 

laurrae® Roos, Ark. Merc’ 16, 18571 

Board of Railroad Commissioners met at the call of the president. 
Present: Commissioners Clayton, Johnson, and Themas. 

« “ «< < . * * 

The applications of the L. R. PL BO& N. OR. R. Co. and the M., 
O.«& ROR. RR. Co. for an additional award of State aid was read, 
and on motion of Commissioner Thomas the board consented to 
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approve and grant the application of the LOR. PO Bok NLOLROR 
Co. to the extent of forty-three miles of its line Gin addition 
80.) to the amount already granted), at the rate of S1LO.00 dollars 
pe rile, and also the appaeeen: Lo t] e MM... OW lt. ht. ht. iw 
Co. to the extent of forty miles of its Ten eth (in addition te amount 
already granted), at the rate of SPO. per miile. 
On motion, board adjourned, to meet at call of the president. 
(Signed) POWELL CLAYTON, President 
(Signed) BENJI. THOMAS, Scere ferry. 


-Exunnrr ©. 


This indenture, made the twenty-titth day of April, in the year of 


our Lord one thousand eight hundred and seventy, between the 
Little Rock, Pine Blutfand New Orleans Railroad Company, a cor- 
poration existing under the laws of the State of Arkansas, of the 
first part, and De jamin A. Farnham and David B. Sickels, of the 
State of New York, of the second part— 

Whereas, in pursuance of the powers and authorities in it duly 
vested, the said party of the first part hath resolved to issue and 
negotiate a series of twelve lamadred bonds, each of one thousand dol- 
lars, numbered, respectively, from one toe twelve hundred, inclusively, 
and to amount in the aggregate to one million two hundred thou- 
sand dollars, which said bonds are to be equally secured by these 
presents, and are to be of like tenor and of the form following, viz: 


UnNIrep States oF Awentca, State of Arheonsas 
Little Reek, Pine Bluthand New Orleans Railroad Company. 


No. ”-_—_eo bp yst Nort rs ‘ Cacrlal Peearaed. ~ (uh 
aS lal ; ; 


+ 
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and New Orleans Ratlroad Companvea: orporition existing under the 
lawsaofl the Stateot Arkansas. is rndebtecdt to thi ae reot im thesum 


l 
Or One thousand dollars. wold Coll OF Tlae l hited States ot Americs, 


> »* 
* ah i ' 


Which sum the sated company promise to pay to the bearer hereof 


on the first day of July, in the vear one thousand nine hundred, 

at the city of New York, with interest thereon at the rate 
151 oof seven per cent. per annum, payable semi-annually, in 

gold coin of the United States, free trom any United States Gov- 
ernment tax, at the said city ot New York, on the tirst day of January 
and July in each vear, upon presentation and surrender of the — : 
hereto annexed as they severally beeome due: and in case of 
any non-payment of any half-vearly instalment of artic Which 
shall have become payable and shall have been demanded, and 
the continuance of such default for the period of three months after 
any such demand, the principal of this bond shall become due in 
the manner and with the effect provided in the deed of trust or mort- 
gage securing the pavinent of the same hereinafter mentioned. This 
bond is one of a series of twelve hundred bonds, of like tenor and 
date, numbered, respectively, from one to twelve hundred, inelu- 
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sively, and amounting in the aggregate toone million two hundred 
thousand dollars, the payment ef each and all of which is equally 
secured by a deed of trust or mortgage, bearing date the twenty- 
fifth day of April, eighteen hundred and seventy, duly exeeuted and 
delivered by the said railroad company to Benjamin A. Farnham 
and D.. Bo Sickels, trustees, covering the railroad of the said company 
and its equipments, appurtenances, franchises, and things in the said 
deed of trust or mortgage mentioned or deseribed. 

This bond shall pass by delivery, or it may be registered by its 
owner in the books of the company at the transfer agency of said 
company, inthe citvof New York. Aftera registration of ownership 
certified thereon by the transfer agent of the company, no transfer, 
except upon the books of the company, shall be valid, unless the 
last transfer shall have been to bearer and transferability by delivery 
thereby restored; but this bond shall continue subject to successive 
registrations and transfers to bearer as aforesaid, at the option of the 
holder. 

This bond shall not become obligatory until it shall have been 
authenticated by a certificate indorsed hereon and signed by the 
trustees named above, or the survivor of them, or their successors 
as such trustees. 

[n witness whereof, the said company has caused its corporate seal 
to be hereto attixed, and the same to be attested by the signature 

of its president and secretary, and has also caused the coupons 
152 hereto annexed to be signed by its treasurer, this twenty- 
fifth day of April, inthe vear of our Lord 1870. 


. President. 


> Ce, N ere faru. 


Now, therefore. this indenture witnesseth: That for and = in 
consideration of the premises, and of the sum of one dollar to it 
duly paid by the said parties of the second part, and in order to 
secure the payment of the principal and interest of the said bonds 
according to the tenor thereof, and of the coupons thereto annexed, 
the said party of the first part hereto has granted, bargained, and 
sold, and by these presents does gram, bargain, sell, convey, and 
transfer, unto the said parties of the second part as joint tenants, and 
not as tenants in common, and the survivor of them and their suc- 
cessors and assigns, all and singular the railroad of the party of the 
first part, or which the said party of the first part is by law author- 
ized to construct, being the lineof railroad heretofore known, or here- 
after to be known, as the Little Rock, Pine Blutf and New Orleans 
railroad, as the same is and hereafter shall be constructed from the 
city of Little Rock, in the county of Pulaski, and State of Arkansas, 
to the town of Eunice, in the county of Chicot, and State of Arkansas, 
including all the railways, branches, wavs, rights of way, all tracks, 
bridges, viaducts, culverts, fences, depots, station houses, engine houses, 
car houses, freight houses, wood houses, water stations, machine 
shops, and all other buildings and structures, with the lands appurte- 
nant tothe same, and all locomotives, tenders, cars, and other rolling 
stock or equipments, and all machinery, tools, implements, fuel, ma- 
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terials, and all other personal property of every nature, kind, and 
description whatsoever, now held or acquired, or hereafter to be 
acquired, by the said company, its successors or assigns, for use in 
connection with the railroads or branches of the party of the first 
part, or with any part thereof, or with the business of the same; and 
also all franchises connecting with or relating to the said railroad, or 
branches, or to the construction, maintenance or use of the said railroad 
or branches, and all the franchises, rights, and things of whatsoever 
name or nature now held or hereafter to be acquired by the said party 
of the first part or its successors, together with all and singn- 
133) lar the tenements, hereditaments, and appurtenances to the 
said railroad, branches, lands, and premises, or either thereof, 
belonging or in anyvwise appertaining: and the reversion and re- 
versions, remainder or remainders, tolls, incomes, revenues, rents, 
issues, and profits thereof and also all the estate, right, title, and in- 
terest, property, POSSsession, claim, and demand whatsoever, iis well in 
law as in equity, of the said party of the first part, of, in, and to the 
same, and any and every part thereof, with the appurtenances, ex- 
cepting and reserving, howevev, all the lands which heretofore have 
been, or hereafter may be, granted to the said Little Rock, Pine 
Blut! and New Orleans Railroad Company by the Congress of the 
United States or by the State of Arkansas, and all such lands as 
heretofore have been, or hereafter may be, given, granted, or con- 
veved to said company in payment for subseriptions to its capital 
stock, or otherwise, all which said lands (with the exception of the 
wavs, rights of way, and real estate hereinbefore particularly and 
specifically named or mentioned), are hereby reserved and excepted. 

To have and to hold the above-mentioned and deseribed railroad, 
branches, real estate, personal property, and premises, with the ap- 
purtenances, and except as hereinbefore reserved, unto the said parties 
of the second part as Joint tenants, and not as tenants in common, 
and to the survivor of them and their suecessors and assigns, to the 
only proper Use, benefit, and behoof of the said parties of the second 
part, and the survivor of them, and their suecessors and assigns, in 
trust, nevertheless, for the purposes herein expressed, to wit: 

Article first. Until default shall be made by the said party of 
the first part, Its successors or assigns,in the payment of the princi- 
pal or interest, or some part thereof, oft the said bonds, or some one 
of them, or In some other requirement thereof, the said party of the 
first part, its successors and assigns, shall be suffered and permitted 
to possess, Manage, operate, and enjoy the said railroad and branches, 
with its equipments and appurtenances, and also the lands and prem- 
ises, property and franchises hereinbefore described: and to receive, 
take and use the tolls, incomes, revenues, rents, issues, and profits 
thereof in the same manner and with the same effect as if this mort- 
gage had not been made. 

Article second. In cause, first, default shall be made in the 

154. payment of any interest on any of the said bonds, according to 

the tenor thereof, or of anyvot the Coupons thereto annexed, or 

In the payment of any part of the principal of said bonds, or any of 
them, when the same shall become payable, and any such default 
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shall continue for the period of three months; or, secondly, in case de- 
fault shall be made in the performance or observance of any other 
covenant of the party of the first part herein contained, and such last- 
mentioned default shall continue for the period of six months, then, 
and in either of such cases, it shall be lawful for the said trustees, or 
the survivor of them, or their successors, personally, or by their or 
his attornevs or agents, the said default or failure still continuing, 
upon the written request of the holder or holders of two hundred 
bonds secured by this instrument, or on their own motion, to enter 
into and upon and take possession of all and singular the railroads, 
lands, personal property, and premises hereby conveyed, or intended 
to be, and each and every part thereof, without any let or hin- 
drance of or from the said parties of the first part, and to have, hold, 
possess, use, and employ the same, operating by his or their super- 
intendents, managers, receivers, or servants, or other attorneys or 
agents, the said railroads, and conducting the business thereof, and 
making from time-to time all repairs and replacements, and such 
useful alterations, additions, and improvements thereto as may seem 
to them or him to be judicious, and to collect and receive all tolls, 
freight, incomes, rents, issues, and profits of the said railroads, lands, 
personal property, and premises, and of every part and pArcel there- 
of, except as hereinbefore reserved; and after deducting the ex- 
penses of operating the said railroads and conducting the business 
thereof, and all the expenses incurred in the holding and manage- 
ment of said lands, and of all the said repairs, replacements, altera- 
tions, additions, and improvements, and ail payments which may be 
made for taxes and assessments upon the said premises,.or any part 
or parcel thereof, as well as just compensation for his or their own 
services, and for the services of such attorneys and counsel as may 
have been by him or them employed, to apply the moneys arising 
as aforesaid to the payment of interest on the said bonds, in the 
order in which such interest shall have become payable, ratably to 
the persons holding the coupons evidencing the right to such 
135 ~~ interest; and after paying all interest which shall have become 
due, to apply the said moneys tothe payment of the principal 
of such of the said bonds as may then be due and unpaid, ratably 
and without discrimination or preference; and if, after satisfaction 
thereof, a surplus shall remain, to pay over such surplus to the said 
company, its successors or assigns, or as any court of competent 
jurisdiction shall order. 

Article third. In case default shall be made as aforesaid, and 
shall continue for the period of six months as aforesaid, it shall 
likewise be lawful for the said trustees, or the survivor of them, or 
their successors, after entry as aforesaid, other entry, or without 
entry, personally, or by his or their attorneys or agents, to sell and 
dispose of all and singular the railroads, lands, personal property, 
and premises hereby conveyed, or intended to be, at public auc- 
tion, in the city of Little Rock, in the county of Pulaski, or at such 
other place within the State of Arkansas as the said trustees, or the 
survivor of them, or their successors, shall designate, and at such 
time as he or they may appoint, having first given notice of the 


SO WILLIAM 8S. WILLIAMS VS. THE LITTLE ROCK, 


place and time of such sale by advertisement, published not less than 
three times a week for six weeks, in one or more newspapers published 
in the cities of Litthe Rock and Pine Bluff, and also in one or more 
newspapers published in the State of Arkansas, and wherever 
else required by law, and to adjourn the said sale from time to time 
in their or his discretion; and, if so adjourning, to make the same, 
without further notice, at the time and place to which the same may 
be finally adjourned, and to make and deliver to the purchaser or 
purchasers of the said premises good and sufficient deed or deeds 
for the same in fee-simple; which sale, made as aforesaid, shall 
be a perpetual bar, both in law and equity, against the said 
party of the first part, its successors and assigns, and all other per- 
sons claiming or to claim the said premises, or any part or parcel 
thereof, by, from, through, or under the said party of the first part, 
its successors and assigns; and after deducting from the proceeds of 
such sale just allowances for all expenses thereof, including attor- 
neys’ and counsel fees, and all other expenses, advances, or labili- 
ties which may have been made or incurred by the said trustees in 
respect to the said railroad, lands, premises, or any part or 
136 parcel thereof, or in operating or maintaining the said rail- 
elles any part thereof, or in managing the business thereof, 
while in their or his possession, and in arranging for and com- 
Neting the sale aforesaid, and all the payments which may have 
ee made by him or them for taxes or assessments on the said 
premises, or any part thereof, as well as compensation for his or 
their own services, to apply the said proceeds to the payment 
of such of the said bonds as may be at that time unpaid, whether 
or not the same shall have previously become due, and the in- 
terest Which shall at that time have accrued on the said principal 
and be unpaid, without discrimination and preference, but rata- 
bly to the aggregate amount of each unpaid principal and aecrued 
and unpaid interest; and if, after payment of the same in full, a 
surplus shall remain, to pay over such surplus to the said company, 
or render the same as any court of competent jurisdiction shall 
order; it being expressly agreed and understood that in no case 
shall any advantage be taken of any valuation, appraisement, or 
extension laws by the said party of the first part, nor of anv injunc- 
tion or stay of proceedings, or any process to be applied for or ob- 
tained by it to-prevent the entry, possession, or use of said railroad 
and premises, as provided in article second of this instrument, or to 
prevent such entry and sale as aforesaid. And it is hereby declared 
and agreed that the receipt of the said trustees, or such of them as 
shall make such sale, shall be asutticient discharge to the purchaser 
or purchasers for his or their purchase-money, and that such pur- 
chaser or purchasers, his or their heirs, executors, or administra- 
tors, shall not, after payment thereof, and having such receipt, be 
liable to see to the application of such purchase-money upon or for 
the trusts or Purposes ot these presents, or be in any Iahher what- 
soever answerable for any loss, misapplication, or non-application 
of such purchase-money, or of any part thereof, or be obliged to 
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inquire into the necessity, expediency, or authority of or for any 
such sale. 

Article fourth. In case default shall be made in the payment 
of any half vear’s interest on any of the said bonds, at the time and 
in the manner in the coupons issued therewith, provided the said 
coupon having been presented and the payment of interest therein 

specified having been cetera and such default shall 
157) = continue for the period of three months after the said coupon 

shall have become due, and been demanded as aforesaid, then 
and thereupon the principal of all the said bonds shall, at the elec- 
tion of the trustees, become immediately due and payable. 

Article fifth. The said trustees shall also, in their discretion, 
have full power to convey or release, upon the written request of the 
party of the first part,any lands acquired or held for the purpose of 
stations, depots, shops, or other buildings, and shall also have power 
to convey or release as aforesaid, on like request, any lands or prop- 
erty which in their judgment shall not be necessary for use in con- 
nection with said railroad, or which may have been held for a 
supply of fuel, gravel, or other materials; and also, to convey or 
release as aforesaid, on like request, any lands not occupied by 
the track, and adjacent ta such station house, depot, ion or 
other buildings as the said company mnay deem expedient te disuse 
or abandon by reason of such change, and to consent to any such 
change, and to such other changes in the location of the track or 
depot or other buildings as in their judgment shall have become 
expedient, and to make and deliver the instruments necessary or 
proper to carry the same into effect; but any lands which may be 
acquired for permanent use in substitution for any so released shall 
be conveved to the trustees upon the trusts of these presents ; and 
the trustees shall also have full power to allow the said company, 
from time to time, to dispose of, according tc its discretion, such 
portions of the equipments, machinery, and implements at any time 
held or acquired for the use of the said railroad as may have become 
unfit for the use ef the said railroad, replacing the same by new, 
and which sha!! be conveved by the said company to the trustees, 
and made subject to the lien and operation of these presents, 

Article sixth. If the party of the first part shall well and truly 
pay, or cause to be paid, the principal of the said bonds when the 
same shall become due, and all interest thereon when the same shall 
have become pavable and shall have been demanded, according to 
the tenor of said bonds and the coupons thereunto annexed, and 
compiy with all other requirements hereof, according to the true 
intent and meaning of these presents, then and in that case the estate, 

right, title, and interest of the said parties of the second part, 
ISS) and the survivor of them, and their successors in the trusts 

hereby created, shall cease, determine, and become void; other- 
wise, the same shall be and remain in full foree and virtue. 

Article seventh. It is mutually agreed by and between the par- 
ties hereto that the word trustees, as used in these presents, shall 
be construed to mean the trustees or trustee for the time being, 
whether original or substituted, and whenever a vacancy shall exist, 
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to mean the surviving or continuing trustee ; and such trustee shall, 
during such vacancy, be competent to exercise all the powers by 
(hese presents granted to or conferred upon the parties of the second 
part. And it is mutually agreed by and between the parties hereto 
that neither of the said trustees shall be in any manner responsible 
for any default or misconduct of any other of them; that the said 
trustees shall be entitled to just compensation for all services which 
they may hereafter render in their trust, to be paid by the said com- 
pany, or out of the income of the Property, ani for that purpose 
may at any time apply to the courts without notice to any person, 
except the said party of the first, its successors or assigns; that either 
of said trustces, or any successor, may resign or discharge himself of 
the trust created by these presents by notice in writing to the said 
company,and to the existing trustee, if there be such, three months be- 
fore such resignation shal! take effect, or such shorter time as they may 
accept as adequate notice, and upon the due execution of the convey- 
ances hereinatter required; that in case at any time hereafter either of 
the said trustees, or any trustee or trustees hereafter appointed, shall 
die or resign, or become Incapable or unfit to act in the said trust, a 
successor or successors to such trustee or trustees shall be appointed 
by the surviving or continuing trustee, with the consent of the said 
COMPANY ; and the trustee or trustees so appointed, with the trustee 
surviving or continuing, shall thereupon become vested with all and 
singular the POoWers, authorities, and estates granted to or conferred 
upon the parties of the second part by these presents, and all the rights 
and interests requisite to chable them or him to execute the purposes 
of this trust, without any further assurances or conveyances, so far as 
such effect may be lawful; but the surviving or continuing trustee 
shall immediately execute all such conveyances and other in- 
159 struments as may be fit or expedient forthe purpose of assur- 
ing the legal estate In the premises jointly with himself to 
the trustee so appointed ; and upon the death, resignation, or removal 
by any court of competent jurisdiction ot uny trustee, or an appomt- 
ment in their or his place in) pursuance of these presents, all their 
or his powers and authorities by virtue hereof shall cease; and all 
the estate, right, title, and interest in the said premises of any trustee 
so dying, resigning, or being removed shall, if there be a trustee 
surviving or continuing in office, wholly cease and determine; but 
the said trustee so resigning or being removed shall, on the written 
request of the new trustee who may be appointed, immediately exe- 
cute a deed or deeds of convevance to Vest In such new trustee, 
jointly with the continuing trustee, and upon the trusts herein ex- 
pressed, all the property, rights, and franchises which may be at that 
time held upon the said trusts: Provided, nevertheless, and it is 
hereby declared and agreed, That in case it shall at any time here- 
after prove impracticable, after reasonable exertions, to appoint, in 
the manner hereinbefore provided, a successor in any vacaney 
which may have happened in said trust, application in behalf of all 
the holders of the bonds secured hereby may be made by the surviv- 
ing or continuing trustee, or if the trust be wholly vacant, by holders 
of the bends secured hereby to the aggregate amount of two hundred 
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thousand dollars, to any court of competent jurisdiction in the State 
of Arkansas, for the appointment of a new trustee or new trustees. 
And the said party of the first part, for itself, its successors, and 
assigns, in consideration of the premises, and of one dollar to it duly 
paid by the said party of the second part, the receipt whereof is 
hereby acknowledged, hereby covenants and agrees to and with the 
said parties of the second part, and the survivor of them, and their 
successors and assigns, that whenever, and as often as the said party 
of the first part, its successors and assigns, shall hereafter acquire, 
except as hereinbefore reserved and excepted, any lands, or any 
equipments, or any other property or things, of whatsoever name or 
nature, for use in connection with the said railroad, or of any part 
of either thereof, or of any other railroad which the said company 
is authorized by law to construct, or shall acquire any other 
140 property, rights, franchises, or things whatsoever, the said 
party of the first part, its successors and assigns, shall and 
will acquire, possess, and hold the same, and every part and _ parcel 
thereof, except as hereinbefore reserved and mie A upon al sub- 
ject to the trusts of this indenture, until conveyance thereof, in pur- 
suance of the covenant next hereinafter contained, shall be duly 
made and delivered to the said parties of the second part, or the sur- 
vivor of them, or their successors in the trust by these presents 
created. | 
And thesaid party of the first part, for itself, its successors and assigns, 
shall and will, from time to time, and at all times hereafter, and as often 
as thereunto requested by the trustees under this indenture, execute, 
deliver,and acknowledge all such further deeds, conveyances, and 
assurances in the law for the better assuring unto the said parties of 
the second part, the survivor of them, and their successors in said 
trust, upon the trust herein expressed, the railroads, equipments, 
appurtenances, franchises, property, and things hereinbefore men- 
tioned, and to which the said company is, or may hereafter for any 
reason become, entitled, or which the said company, its successors 
or assigns, may in any manner acquire, and also all other property, 
franchises, rights, and things whatsoever which may hereafter be 
acquired by the said party of the first part, its successors or assigns, 
as by the said trustees, or their counsel learned in the law, shall be 
reasonably advised, devised, or required, except as hereinbefore re- 
served and excepted. And it is mutually understood and agreed 
between the parties hereto, that the said parties of the second part, 
and the survivor of them, and their successors in said trusts, shall 
he accountable, liable, or responsible for reasonable care or diligence 
only in the performance of the trusts hereby created, and in the 
management of the said estate and property, and shall not be ac- 
countable, liable, or responsible for the acts of any agent, deposi- 
tary, or substitute employed by him or them, when such agent, 
depositary, or substitute shall have been selected with reasonable 
diseretion, 
In witness whereof, the said party of the first part has caused its 
corporate seal to be affixed, and the same to be attested oy the signa- 
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tures of its president anid secretary, and the said paruies of thre 
it] second part have hereunto set their hands and seals to evidence 
their acceptance of the trust hereby created, the day and year 


first above written. JAMES M. LEWIS, 
Preside yi of th, Littl lr i. Prise Blatt and 
Ne Li Orleans Railroad Company. 
JACKSON EK. SICKELS, 
Necre faery Littl Rock. Pine Blasi ane 
Ne Me (irleaus heailroud Company. 
BENJI. AJ PARNITAM, 
DAVID B. SICK ELS, 


Trustees. 
STATE OF ARKANSAS, County of Pulaski: 


This may certify that on this the twenty-fifth day of April, A. D. 
ISTO, before me, N. W. Cox, an acting and duly commissioned clerk 
of the supreme court In and for said State, and by law duly author- 
ized to take acknowledgments and proofs of deeds and other writ- 
Ings, and to administer oaths or attidavits to be used or recorded 
in said State of Arkansas, personally appeared James M. Lewis, 
president of the Litthe Rock, Pine Biulf and New Orleans Railroad 
Company, to me individually well known to be the person whose 
hame appears upon and is subscribed to the within and foregoing 
deed, and he, bemg duly sworn, did depose and say that he was 
president of said COMI ALY at the date of the execution of the fore- 
volng Instrument, and still is such president; and that the said m- 
strument Was executed by and undera resolution of the stockholders 
as Well as of the directors of said company; and that the said tn- 
denture Was exeeuted and Uelivered by the satd couimpany as afore- 
suid, acting through him as such president thereof, by virtue of 
thre ssid rt solution, iis thar tree uel mnie cde ‘ al oft - vid COPTPEP RATE . sunned 
for the consideration, Uses, and purposes therein mentioned and set 
forth. 

And at the same time personally appeared Jackson E. Sickels, 
secretary, to me mdividually well Known to be the person le pur- 
ports lo Lye in) nied Lap Mona the sat cde t 7 as one ot the Sivhliers thereof, 
who, being also duly sworn, did depose and say that he was the see- 
retliry of such CORLEY al the «ate of the execution of the forego. 

Ing Indenture, and still is such secretary : and that. the seal 
14200 oof ‘suid company was atlixed to said instrument under and 

by virtue of the aforesaid resolutions: and that the seal 
thereto attached is the seal of said COMPANY ; and that he saw the 
said James W. Lewis sign and exeeute said indenture as said 
president ; une tlosat sitll Instrument Is the deed ot satel COMPANY 
for the consideration and purposes therein mentioned and set forth. 

In witness whereof, | have hereunto set my hand as such clerk of 
the supreme court ot Arkansas, anid aftixed the seal of sid court at 
my othee, in the city of Litthe Rock, in the said county of Pulaski, 

this the twenty-fifth day of April, A. D. one thousand eight hundred . 
and seventy. 
[SEAL. ] N. W. COX, 
Clerk of the Supreme Court of the State of Arkansas. 
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Exuipbit D. 


This indenture, made the third day of May, in the year of 
our Lord one thousand eight hundred and seventy, between the 
Mississippi, Ouachita and Red River Railroad Company, a cor- 
poration existing under the laws of the State of Arkansas, of the 
tirst part, and Benjamin A. Farnham and David B. Sickels, of the 
State of New York, of the second part— 

Whereas, in pursuance of the powers and authorities in it duly 
vested, the said party of the first part hath resolved to issue and ne- 
votiatea series of two thousand and forty bonds, each of one thousand 
dollars, numbered, respectively, from one to two thousand and forty in- 
clusively, and to amount in the aggregate to two million and forty 
thousand dollars, which said bonds are to be equally secured by 
these presents, and are to be of like tenor and of the form follow- 
Ing, VIZ: 


Unrrep STates OF America, State of Arkansas: 
Mississippi, Ouachita and Red River Railroad Company. 
No. ——. First Mortgage Gold Bond. $1,000. 


Know all men by these presents, that the Mississippi, Ouachita and 
Red River Railroad Company, a corporation existing under 

M435. the lawsoftheStateof Arkansas, is indebted tothe bearer hereot 
In the sum of one thousand dollars, gold egin of the United 

States of America, which sum the said company promise to pay to the 
bearer hereof on the tirst day of July, in the year one thousand 
nine hundred, at the citv of New York, with interest thereon at 
the rate of seven per centum per annum, pavable semi-annually, in 
yvold coin of the United States, free trom any United States Gov- 
ernment tax, at the said citv of New York, on the first day of January 
andJuly in each vear, upon presentation and surrender of the coupons 
hereto annexed as thev severally become due; and in case of 
any non-payment of any half-vearly instalment of interest which 
shall have become pavable and shall have been demanded, and 
the continuance of such default for the period of three months after 
any such demand, the principal of this bond shall become due in 
the manner and with the etfeet provided in the deed of trust or mort- 
gage securing the payment of the same hereinafter mentioned. This 
bond is one of a series of two thousand and forty bonds, of like tenor 
une date, numbered, respectively, from one to two thousand and forty,, 


-inelusively, and amouuting in the aggregate to two million and forty 


thousand dollars, the payment of each and all of which is equally 
secured by a deed of trust or mortgage, bearing date the twenty- 
tiftth day of April, eighteen hundred and seventy, duly executed and 
delivered by the said railroad company to Benjamin A. Farnham 
and D. B. Sickels, trustees, covering the railroad of the said company 
and its equipments, appurtenances, franchises, and things in the said 
deed of trust or mortgage mentioned or described. 

This bond shall pass by delivery, or it may be registered by its 
owner in the books of the company at the transfer agency of said 
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company, inthe cityof New York. <Aftera registration of ownership 
certified thereon by the transfer agent of the company, no transfer, 
except upon the books of the company, shall be valid, unless the 
last transfer shall have been to bearer and transferability by delivery 
thereby restored; but this bond shall continue subject to successive 
registrations and transfers to bearer as aforesaid, at the option of the 
holder. 
This bond shall not become obligatory until it shall have 
M44 been authenticated by a certificate indorsed hereon and signed 
by the trustees named above, or the survivor of them, or 
their successors as such trustees. 

In witness whereof, the said company has caused its corporate seal 
to he hereto aflixed, and the same to he attested by the signature 
of its president and secretary, and has also caused the coupons hereto 
annexed to be signed by its treasurer, this third day of May, in the 
vear of our Lord 1S70. 
> TD, President. 


Secreta ry. 


Now, therefore, this indenture witnesseth: That for and = in 
consideration of the premises, and of the sum of one dollar to it 
duly paid by the said parties of the second part, and in order to 
secure the payment of the principal and interest of the said bonds 
according to the tenor thereof, and of the coupons thereto annexed, 
the said party of the first part hereto lias granted .bargained, and 
sold, and by these presents does rant, bargain, sell, convey, and 
transfer, unto the said parties of the second part as joint tenants, and 
not as tenants in common, and the survivor of them and their sue- 
cessors and assigns, all and singular the railroad of the party of the 
first part, or which the said party of the first part is by law author- 
ized to construct, being the line of railroad heretofore known, or 
hereafter to be known, as the Mississippi, Ouchita and Red River 
railroad, as the same is and hereafter shall be constructed from, at, 
or near Gaines’ Landing, in the county of Chicot, and State of Ark- 
disas, Via near Camden, to the western boundary of Arkansas, in 
the county of Lafayette, and State of Arkansas, at or near the 
town of Texarkana, on the line of said State of Arkansas, in- 
cluding all the railways, branches, ways, rights of way, all tracks, 
bridges, viaducts, culverts, fences, depots, station houses, engine houses, 
car houses, freight houses, wood houses, water stations, machine 
shops, and all other buildings and structures, with the lands appurte- 
nant tothe same, and all locomotives, tenders, cars, and other rolling 
stock or equipments, and all machinery, tools, implements, fuel, ma- 
terials, and all other personal property of every nature, kind, and 
deseription whatsoever, now held or acquired, or hereafter to be ae- 

quired, by the said company, its successors or assigns, for use in 
145 = connection with the railroads or branches of the party of the 
first part, or with any part thereof, or with the business of the 
same: and also all franchises connecting with or relating to the said 
railroad or branches, or to the construction, maintenance, or use of the 
said railroad or branches, and all the franchises, rights, and things 
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of whatsoever name or nature now held or hereafter to be acquired by 
the said party of the first part or its successors, together with all 
and singular the tenements, hereditaments, and appurtenances to 
the said railroad, branches, lands, and premises, or either thereof, 
belonging or in anywise appertaining; and the reversion and _ re- 
versions, remainder or remainders, tolls, incomes, revenues, rents, 
issues, and profits thereof and also all the estate, right, title, and in- 
terest, property, possession, claim, and demand whatsoever, as well in 
law as in equity, of the said party of the first part, of, in, and to the 
same, and any and every part thereof, with the appurtenances, ex- 
cepting and reserving, however, all the lands which heretofore 
have been, or hereafter may be, granted to the said Mississippi, 
Ouachita and Red River Railroad Company by the Congress of the 
United States or by the State of Arkansas, and all such lands as 
heretofore have been, or hereafter may be, given, granted, or con- 
veyed to said company in payment for subseriptions to its capital 
stock, or otherwise, all which said lands (with the exception of the 
ways, rights of way, and real estate hereinbefore particularly and 
specifically named or mentioned), are hereby reserved and excepted. 

To have and to hold the above-mentioned and deseribed railroads, 
branches, real estate, personal property, and premises, with the ap- 
purtenances,and except as hereinbefore reserved, unto the said parties 
of the second part as Joint tenants, and not as tenants In common, 
and to the survivor of them and their successors and assigns, to the 
only proper use, benefit, and behoof of the said parties of the second 
part, and the survivor of them, and their suecessors and assigns, In 
trust, nevertheless, for the purposes hereinafter expressed, to wit: 

Article first. Until default shall be made by the said party of 
the first part, its successors or assigns, in the payment of the princei- 
pal or interest, or some part thereof, of the said bonds, or some one 
of them, or in some other requirement thereof, the said party of the 

first part, its successors and assigns, shall be suffered and per- 
146 mitted to possess, rpanage, operate, and enjoy the said railroad 

and branches, with its equipments and appurtenances, and 
also the lands and premises, property and franchises hereinbefore de- 
scribed; and to receive, take, and use the tolls, incomes, revenues, 
rents, Issues, and profits thereof in the same manner and with the 
same effect as if this mortgage had not been made. 

Article second. In case, first, default shall be made in the pay- 
ment of any interest on any of the said bonds, according to the tenor 
thereof, or of any of the coupons thereto annexed, or in the pay- 
ment of any part of the principal of said bonds, or any of them, 
When the same shall become payable,and any such default shall 
continue for the period of three months; or, secondly, in case de- 
fault shall be made in the performance or observance of any other 
covenant of the party of the first part herein contained, and such last- 
mentioned default shall continue for the period of six months, then, 
and in either of such cases, it shall be lawful for the said trustees, or 
the survivor of them, or their successors, personally, or by their or 
his attornevs or agents, the said default or failure still continuing, 
upon the written request of the holder or holders of two hundred 
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bonds secured by this instrument, or on their own motion, to enter 
into and upon and take possession of all and singular the railroads, 
lands, personal property, and premises hereby conveyed, or intended 
to be, and each and every part thereof, without any let. or hin- 
drance of or from the said parties of the tirst part, and to have, hold, 
possess, use, and employ the same, operating by his or their super- 
Intendents, PahaveEers, receivers, or servants, or other utlornevs or 
aveuts, the said railroads, and conducting the business thereof, and 
making from time to time all repairs and replacements, and such 
useful alterations, additions, and luprovements thereto as Mav seem 
to them or him to be judicious, and to collect and receive all tolls, 
freight, incomes, rents, issues, and protits of the said ratlroads, lands, 
person! Property, ane premises, and of every paar and parcel there- 
of, except as hereinbefore reserved > and after deducting the ex- 
penses of operating the said railroads and conducting the business 
thereof, and all the expenses incurred in the holding and manage- 
ment of said lands, ana of all the ssid repRulrs, replacements, altera- 

tions, additions, and improvements, and all payments which 
l47 may be made for taxes and assessments upon the said prem- 

ises, or any part or parcel thereof, as well as Just compensation 
for his or their own services, and for the services of such attorneys 
and counsel as may have been by him or them emploved, to apply 
the moneys arising as aforesaid to the payment of interest on the 
sald) bonds, in the order in which such interest shall have become 
pavable, ratably to the Persons holding the COUpPOTs evidencing the 
right to such interest: and after pavingall interest which shall have 
become due, to apply the said monevs to the pavinent of the principal 
of such of the said bonds as may then be due and unpaid, ratably 
and without discrimination or preference; and f, after satisfaction 
thereof, a surplus shall remain, to pay over such surplus to the said 
company, its suecessors or assigns, or as any court of competent 
jurisdiction shall order. 

Article third. In ease default shall be made as aforesaid, and 
shall continue for the period of six months as aforesaid, it shall 
likewise be lawful for the said trustees, or the survivor of them, or 
their successors, after entry as aforesaid, other entry, or without 
entry, personally, or by his or their attorneys or agents, to sell and 
dispose of all and singular the railroads, lands, personal property, 
and premises hereby conveyed, or intended to be, at public aue- 
tion, in the city of Camden, in’ the county of Ouachita, or at such 
other place within the State of Arkansas as the said trustees, or the 
survivor of them, or their successors, shall designate, and at such 
time as he or they may appoint, having first given notice of the 
place and time of such sale by advertisement, published not less than 
three times a week for six weeks, in one or more newspapers published 
In the cities of Little Rock and Camden, and also in one or more 
newspapers published in the State of Arkansas, and wherever 
else required by law, and to adjourn the said sale from time to time 
In their or his discretion; and, if so adjourning, to make the same, 
without further notice, at the time and place to which the same may 
be finally adjourned, and to make and deliver to the purchaser or 
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purchasers of the said premises good and sufficient deed or deeds 
for the same in fee-simple; which sale, made as aforesaid, shall 
be a perpetual bar, both im law and equity, against the said 
party of the first part, its successors and assigns, and all other per- 
sons claiming or to claim the said premises, or any part or 
148) parcel thereof, by, from, through, or under the said party of 
the first part, its successors and assigns; and after deducting 
from the proceeds of such sale just allowances for all expenses 
thereof, including attorneys’ and counsel fees, and all other expen- 
ses, advances, or liabilities which may have been made or incurred 
by the said trustees In respect to the said railroad, lands, premises, 
orany partor parcel thereof, or in operating or maintaining the said 
railroad or any part thereof, or in managing the business thereof, 
while in their or his possession, and in arranging for and com- 
pleting the sale aforesaid, and all the payments which may have 
been made by him er them for taxes or assessments on the said 
premises, or any part thereof, as well as compensation for his or 
their own services, to apply the said preceeds to the payment 
of such of the said bonds as may be at that time unpaid, whether 
or not the same shall have previously become due, and the in- 
terest which shall at that time have accrued on the said principal 
and be unpaid, without discrimination and preference, but rata- 
bly to the aggregate amount of each unpaid principal and accrued 
and unpaid interest; and if, after payment of the same in full, a 
surplus shall remain, to pay over such surplus to the said company, 
or render the same as any court of competent jurisdiction shall 
order; it being expressly agreed and understood that in no case 
shall anv advantage be taken of any valuation, appraisement, or 
extension laws by the said party of the first part, nor of any injune- 
tion or stay of proceedings, or any process to be applied for or ob- 
tained by it to prevent the entry, possession, or use of said railroad 
and premises, as provided in article second of this instrument, or to 
prevent such entry and sale as aforesaid. And itis hereby declared 
und agreed that the receipt of the said trustees, or such of them as 
shall make such sale, shall be asutficient discharge to the purchaser 
or purchasers for his or their purchase-money, and: that such pur- 
chaser or purchasers, his or their heirs, executors, or administra- 
tors, shall not, after payment thereof, and having such receipt, be 
liable to see to the application of such purehase-money upon or for 
the trusts or purposes of these presents, or be in any manner what- 
soever answerable for any loss, misapplication, or non-application 
of such purchase-money, or of any part thereof, or be obliged to 
Inquire into the necessity, expediency, or authority of or for any 
such sale. 
14s) Article fourth. In case default shall be made in the pay 
ment of any half vear’s interest on any of the said bonds, at 
the time and in the manner in the coupons issued therewith, pro- 
vided the said coupon having been presented and the payment of 
interest therein specified having been demanded, and such default 
shall continue for the period of three months after the said coupon 
shall have become due and been demanded as aforesaid, then and 
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thereupon the principal of all the said bonds shall, at the election of 
the trustees, become Immediately due and payable. ? 
Article tifth. The said trustees shall also, in their discretion, 
have full power to convey or release, Upor the written request of the 
party of the first part, any lands acquired or held for the purpose of 
stations, depots, shops, or other buildings, and shall also have power 
‘to Convey or release as aforesaid, on like request, any lands or prop- 
erty which, in their judgment, shall not be necessary for use in con- 
nection with the said railroad, or which may have been held for a 
supply of fucl, gravel, or other materials, and also to convey or re- 
lease as aforesaid, on like request, any lands not oecupied by the 
track and adjacent to such station house, depot, shop, or other build- 
ings as the said company may deem expedient to disabuse or aban- 
don by reason of such change, and to consent to any such change 
and to such other changes in the location of the track, or depot, or 
other buildings, as in their judgment shall have become expedient, 


and to make and deliver the Instruments hecessary OF proper Lo. 


carry the same into effect; but any lands which may be acquired 
for permanent use In substitution for any so released shall be con- 
veyed to the trustees upon the trusts of these presents; and the 
trustees shall also have full power to allow the said company, from 
time to time, to dispose of, according to its discretion, such portions 
of the equipments, machinery, and implements at any time held or 
acquired for the use of the said railroad as may have become untit 
for the use of the said railroad, replacing the same by new, and 
which shall be conveyed by the said company to the trustees and 
made subject to the Hen and operations of these presents. 
Article sixth. Ifthe party of the first part shall well and truly 
pay, or cause to be paid, the principal of the said bonds when the 
sume shall become due, and all interest thereon when the 
150) same shall have become payable and shall have been de- 
manded according lo the tenor of said bonds and the Coupons 
thereunto annexed, and comply with all other requirements hereof, 
according to the true intent and meaning of these presents, then and 
In that case the estate, right, tithe, and Interest of the said parties of 
the second paart, and the survivor of them and their suecessors in 
the trusts hereby created, shall cease, determine, and become void ; 
otherwise the same shall be and remain in full force and virtue. 
Article seventh. It is mutually agreed by and between the 
parties hereto that the word trustees, as used in these presents, 
shall be construed to mean the trustees or trustee for the time 
being, whether original or substituted, and whenever a vacancy 
shall exist to mean the surviving or continuing trustee ; and such 
trustee shall, during such Vaeaney, he competent to exereise all the 
powers by these presents evranted to or conterred Upon the parties 
of the second part. And it is mutually agreed by and between the 
parties hereto that neither of the said trustees shall be in any 
manner responsible for any default or misconduct of any other of 
them; that the said trustees shall be entitled to just compensation 
for all services which they may hereafter render in their trust, to be 
paid by the said company, or out of the income of the property, and 
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for that purpose may at any time apply to the courts, without no- 
tice to any person, except the said party of the first part, its suc- 
cessors or assigns; that either of said trustees, or any successor, 
may resign or discharge himself of the trust created by these 
presents by notice in writing to the said company, and the existing 
trustee, if there be such, three months before such resignation shall 
take effect, or such shorter time as they may accept as adequate 
notice, and upon due execution of the conveyances hereinafter re- 
quired ; that in case at any time hereafter either of the said trustees, 
or any trustee or trustees hereafter appointed, shall die, or resign, 
or become incapable or unfit to act in the said trust, a successor or 
successors to such trustee or trustees shall be appointed by the 
surviving or continuing trustee, with the consent of the said com- 
pA, and the trustee or trustees so appointed, with the trustee sur- 
Viving or continuing, shall thereupon become vested with all and sin- 

gularthe powers, authorities,and estates granted to or conferred 
151 = upon the parties of the second part by these presents, and all 

the rights and interests requisite to enable them or him to ex- 
ecute the purposes of this trust without any further assurances or 
conveyances, so far as such effeet may be lawful; but the surviving 
or continuing trustee shall immediately execute all such convey- 
ances and other instruments as may be fit or expedient for the pur- 
pose of assuring the legal estate in the premises jointly with himself 
to the trustee so appointed ; and upon the death, resignation, or re- 
moval by any court of competent jurisdiction of any trustee, or an 
appointment in their or his place in pursuance of these presents, all 
their or his powers and authorities by virtue hereof shall cease, and 
all the estate, right, title, and interest in the said premises of any 
trustee so dying, resigning, or being removed, shall, if there be a 
trustee surviving or continuing In office, wholly cease and determine; 
but the said trustee so resigning or being removed shall, on the writ- 
ten request of the new trustee who may be appointed, immediately 
execute a deed or deeds of conveyance to vest in such new trustee 
jointly with the continuing trustee, and upon the trusts herein ex- 
pressed, all the property, rights, and franchises which may be at that 
time held upon the said trusts: provided, nevertheless, and it is hereby 
declared and agreed, that in case it shall at any time hereafter prove 
impracticable, after reasonable exertions, to appoint in the manner 
hereinbetore provided a successor In any vacancy which may have 
happened in said trust, application in behalf of all the holders of the 
bonds secured hereby may be made by the surviving or continuing 
trustee, or, if the trust be wholly vacant, by holders of the bonds se- 
cured hereby, to the aggregate amount of two hundred thousand dol- 
lars to anv court of competent jurisdiction in the State of Arkansas 
for the appointment of a new trustee or new trustees. 

And the said party of the first part, for itself, its successors, and 
assigns, in consideration of the premises and of one dollar to it duly 
parte by the said prUrty of the second part. the receipt whereof is hereby 
acknowledged, hereby covenants and agrees to and with the said par- 
ties of the second part, and the survivor of them,and their successors 
and assigns, that whenever and as often as the said party of the 
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first part, its successors and assigns, shall hereafter acquire, ex- 

cept as hereinbefore reserved and excepted, any lands or any 
152 equipment, or any other property or things, of whatsoever 

name or nature, for use in connection with the said railroad, 
or of any part of either thereof, or of any other railroad which the 
said company is authorized by law to construct, or shall acquire any 
other property, rights, franchises, or things whatsoever, the said party 
of the first part, its SLICCECSSOYS anid assigns shall and will acquire, 
possess, and hold the same and every part and parcel thereof, except 
as hereinbefore reserved and excepted, upon and subject to the trusts 
of this indenture until conveyance thereof, In pursuance of the cove- 
nant next hereinafter contained, shall be duly made and delivered 
to the said parties of the second part, or the survivor of them, or 
their successors, In the trusts by these presents created, 

And the said party of the first part, for itself, its successors and 
assigns, shall and will, from time to time, and at all times hereafter, 
and as often as thereunto requested by the trustees under this in- 
denture, execute, deliver, and acknowledge all such further deeds, 
convevanees, and assurances In the law for the better assuring unto 
the said parties of the second part, the survivor of them and their 
successors In said trust, upon the trust herein expressed, the railroad, 
equipments, appurtenances, franchises, property, and things herein- 
before mentioned, and to which the said company is or may here- 
after for any reason become entitled, or which the said company, its 
successors Or assigns, may In any manner acquire, and also allother 
property, franchises, rights, and things whatsoever which may here- 
alter be acquired by the said party of the first part, its SUCCESSOrs Or 
assigns, as by the said trustee, or their counsel learned in the law, 
shall be reasonably advised, devised, or required, except as herein- 
before reserved and excepted. And it is mutually understood and 
agreed between the parties hereto that the said parties of the second 
part, and the survivor of them and their successors in said trusts, 
shall be accountable, Hable, or responsible for reasonable care or dili- 
gence only in the performance of the trusts hereby created, and in 
the management of the said estate and property, and shall not be ae- 
countable, liable, or responsible for the acts of any agent, depository , 
orsubstitute emploved by him or them when sueh agent, depository, or 

substitute shall have been selected with reasonable discretion. 


153 In witness whereof, the said party of the first part has 
caused its corporate seal to be affixed and the same to be at- 
tested by the signatures of its president and secretary, and the said 


parties of the second part have hereunto set their hands and seals 
to evidence their acceptance of the trust hereby created, the day and 
vear first above written. THOS. M. BOWEN, 
President of th Mississippi, Ouachita and 
Red River Railroad Company. 
ke WEBSTER, 
Necre lary Mississippi, Ouachita and 
Red Rive r Railroad Company. 
BENS. A. FARNILAM, 
DAVID LB. SICKELS, 


Trustees. 


MISSISSIPPI RIVER AND TEXAS RAILWAY ET AL. 93 


STATE OF ARKANSAS, County of Pulaski: 


This may certify that on this the third day of May, A. D. 1870, 
before me, N. W. Cox, an acting and duly commissioned clerk of the 
supreme court In and for said State, and by law duly authorized to 
take acknowledgments and proofs of deeds and other writings, and 
to administer oaths or aftidavits to be used or recorded in said State 
of Arkansas, personally appeared Thos. M. Bowen, president of the 
Mississippi, Ouachita and Red River Railroad Company, to me in- 
dividually well known to be the person whose name appears upon 
and is subscribed to the within and foregoing deed, and he, being 
duly sworn, did depose and say: That he was president of said com- 
pany at the date of the execution of the foregoing instrument, and 
still is such president, and that the said instrument was executed by 
and under a resolution of the stockholders as well as of the directors 
of said company, and. that the said indenture was executed and de- 
livered by the said company as aforesaid, acting through him as 
such president -thereof, by virtue of the said resolution, as the free 
act and deed of said company, and for the consideration, uses, and 
purposes therein mentioned and set forth. 

And at the same time personally appeared E. Webster, secretary, 
to me individually well known to be the person he purports to be 

In and upon the said deed as one of the signers thereof, who, 
154. being also duly sworn, did depose and say: That he was the 

secretary of such company at the date of the execution of the 
foregoing indenture, and still is such secretary, and that the seal of 
sald Company Was affixed to said instrument under and by virtue 
of the aforesaid resolutions, and that the seal thereto attached is the 
seal of said company, and that he saw the said Thos. M. Bowen sign 
and execute said indenture as said president, and that said instru- 
ment is the deed of said company for the consideration and purposes 
therein mentioned and set forth. : 

In witness whereof, | have hereunto set my hand as such clerk of 
the supreme court of Arkansas, and affixed the seal of said court, at 
my oftice,in the city of Little Rock, in the said county of Pulaski, 
this the third day of May, A. D. one thousand eight hundred and 
seventy. , 

[SEAL. | N. W. COX, 
Clerk of the Supreme Court of the State of Arkansas. 
Exuipit E. 
OFFICE OF SECRETARY OF STATE. 

[, Jacob Frolich, secretary of State, do hereby certify that the an- 
nexed pages contain a true, full, and complete copy of the articles 
of association of the Mississippi and Red River Railroad Company, 
filed in this office Aug. 8, 1869; also the grant of State aid by the 
Board of Railroad Commissioners to said company, as appears upon 
the record of said board, pages 55 and 56, dated March 15, 1869 ; 
also the communication of O. P. Snyder, president of said road, de- 
clining the State’s aid, and the proceedings of the board upon the 
same, as is shown upon the said record, page 638, dated June 20, 
1870, and now on file in this office. 
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In testimony whereof, | have hereunto set my hand and affixed 
the seal of my office, at Little Rock, this*third day of April, A. D. 
ISS3. 

[SEAL. | JACOB FROLICH, 
Secretary of State. 


In conformity with the act of the General Assembly of the State 

of Arkansas, entitled “An act to provide for a general system 

! 155) oof railroad incorporations,” approved July 23, 1568, the un- 

dersigned have associated themselves together for the purpose 

of constructing, Operating, maintaining, and owning a railroad for 

public use In the transportation of persons and property, as set forth 

In the following articles and under the provisions of said general 
law: 

First. The name of said corporation shall be The Mississippi and 
Red River Railroad Company. 

Second. The same shall continue ninety-nine vears from the date 
of this Incorporation, 

Third. The amount of the capital stock of said company, includ- 
ing the cost of constructing the road, the right of way, motive 
power, and other appurtenances for the completion and ranning of 
sail road, \\ |] be. dis hearas can he estimated, S547 000, making 
forty-three thousand four hundred and seventy shares of said stock, 
at S100 per share. 

Fourth. There shall be five directors to manage the affairs of said 
conipany, Who shall consist of the following-named persons: Ozro 
A. Hadley, James L. Hodges, Samuel W. Mallory, Oliver P. Snyder, 
and R. FL Catterson, 

Fifth. The road to commenee at or near Eunice, on the Missis- 
SIppl rivers and: run vin Camden, to the State line, passing Into or 
through Chieot, Drew. Bradley. Calhoun, Ouachita, Columbia, 
Hlemipstond, and Latavette counties, said: read being about ene hun- 
ddred and sixty-one miles in length 

Sixth. The following-natied persons shall be commissioners, au- 
thorized to Cope books af subsertption lo the capital stock of said 
rilroud COTLEPREDN Ovro A. Hadley, James |. Llodyes, Saniuel W. 
Mallory, Oliver PL Suvder, and KR. PL Catterson, 

In witness whereof we have hereunto atlixed our names and the 
shares of stock each of us agree to take this eighteenth day of Jan- 
ary, DS6?. 

OZRO A. HADLEY, 
, Little Rock, Ark. 522 shares of 8100 each. 
JAMES L. HODGES, 
Little Rock, Ark., 522 shares of 8100 each. 
SAMUEL W. MALLORY, 
| Pine Bluff, Ark., $22 shares of 8100 each. 
| O. P. SNYDER, 
| Pine Bluff, Ark., 322 shares of $100 each. 
R. FL. CATTERSON, 
Union County, Ark., 522 shares of 8100 each. 
156 (Indorsement:) Filed Aug. 8, 1869. Rob’t J. T. White, 
Sec’y of State. 
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EXECUTIVE OFFICE, 
Littte Rock, Ark., March 15, 1869. 
Board of Railroad Commissioners met at the call of the president, 
all the members present. 
. + * * * * * 
Commissioner R. J.T. White moved “ That the application of the 
Mississippi and Red River Railroad Company for State aid” be taken 
up, Which motion was adopted ; and after due consideration the board 
consented to approve and grant said application for so much of the 
road as lies between Camden and the Mississippi river, not to exceed 
one hundred miles, beginning at its eastern terminus. 
* * * * * * * 
On motion of Commissioner R. T. White, the board adjourned, 
to meet at the call of the president. 


(Signed) POWELL CLAYTON, President. 
(Signed) BENJ. THOMAS, Secretary. 


LirtLe Rock., ArRK., June 25, 1870. 

Board of Railroad Commissioners met in pursuance to a call of 
the president of the board. All the commissioners present. The 
secretary read the following communication from Hon. O. P. Snyder, 
president of the Mississippi and Red River Railroad Company, de- 
clining State aid for said road for a distance of one hundred miles, 
VIZ: 

JuNE 20, 1870. 
To the Honorable Board of Railroad Commissioners : 

The undersigned is authorized and directed by the Mississippi 
and Red River Railroad Company to decline, on behalf of that com- 
many, the loan of the State credit awarded it by vour honorable 
wd, 

Very respectfully, vour obedient servant, 
(Signed) Oo. Po SNYDER, 
Pres. Mew RRR. — Cn. 


Lov The undersigned, who was not present at the meeting of the 
board of directors when the above action was had, fully con- 
curs therein. 
(Signed) R. FF. CATTERSON, Director. 


Commissioner White offered the following resolution, viz: Re- 
solved, That the proposition of O. P. Snyder, president of the Mis- 
sissippi and Red River Railroad Company, in his communication of 
the 20th inst., declining the aid heretofore awarded to said company, 
be, and the same is hereby, accepted. 


* * * * * * * 


dent. 
POWELL CLAYTON, President. 
BENJ. THOMAS, Seerctary. 


On motion the board adjourned, to meet at the call of the presi- 


WILLIAM S. WILLIAMS VS. THE LITTLE ROCK, 
Exutpit E°. 
Unirep Srates oF AMERICA, Kastern District of Arkansas : 


Be it remembered that ata term of the circuit court of the United 
States of Aierica,in and for the eastern distriet of Arkansas, begun 
and holden on Monday, the twentieth day of October, anno Domini 
one thousand eight hundred and seventy-five, at the United States 
court-room in the city of Litthe Rock, Arkansas, the Hon. Henry ©. 
Caldwell, district Judge, presiding and holding said court, the fol- 
lowing proceedings were had, to wit, on Dee. IS, 1S75: 

CHARLES MAIN ef a7. 
. 154 
The Lirtee Rock, Pixe Buerr and New Orneays Raine (07% 
ROAD Co. et al. | 


And now, on this eighteenth day of December, A.D. 1875, Charles 
l’. Redmond, Who Wits auppotnted spechul commissioner wn special 


master under the decree rendered in this eause on the twelfth day of 


November last) past, personally appeared and submitted and 


IOS tiled a report of his acts and doings under and by virtue of 


said decree, and Charles W. Tluntington and Edward. L. 
Adams, the purchasers under said decree, being severally personally 
present, declare and state in Open court, and desire the same to be 
entered on recerd, that it is their intention, Immediately upon the 
confirmation by this court of the aforesaid sale, to organize a corpo- 
ration under an act of the General Assembly of the State of Arkansas, 
approved December 1, 1874, entitled “An act supplementary to an 
act entitled ‘An act to provide for a general system of railroad in- 
corporation, approved July 23, 1868,” which said corporation shall 
hold and manage the property conveyed under the aforesaid sale, as 
well as all the properties conveyed under and by virtue of a sale 
held pursuant to a deeree of said court rendered in a suit brought 
hy the said Charles Main and others agaist the Mississippi, Oua- 
chita and Red) River Railroad Company and others, and that any 
holder of the bonds secured by the nortyagve foreclosed by this suit 
as Well as of the bonds secured by the aforesaid mortgage foreclosed 
hy the atoresaid suit against sald Ouachita Railroad Company shall 
upon the transter of bis bonds and his right to any of the proceeds 
of the sales of the said Phe Litth Rock, Pine Blut? and New Or- 
leans railroad, and of the Mississippi, Ouachita and Red River rail- 
round, within six months from the date of such organization, unless 
further time sball be given by the court, be entitled to his propor- 
tional interest In the stock of said new corporation upon the same 
terms and stipulations ais any other holder ef said bonds. But this 
shall not prevent such new corporation from requiring from any and 
all holders of the bonds of said Little Roek, Pine Blutf and New Or- 
leans Railroad Company, and said) Mississippi, Ouachita and Red 
River Railroad Company, the payment of his proportion of the ex- 
pehses attending sald suits, sales, and purchases, and of such other 
sums not exceeding five per cent. on the principal of said bonds as said 
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corporation may deem it for its interest to require as a condition upon 
which said stock shall be delivered: Provided, That the same require- 
ments shall be made of all the other holders of said bonds of said Little 
Rock, Pine Blutfand New Orleans Railroad Company, and of said Mis- 

sissippl, Ouachita and Red River Railroad Company: And pro- 
15 = vided further, That this stipulation shall not limit the power of 

the aforesaid Huntington and Adams to organize said corpora- 
tion without notice, or of the corporation so organized to mortgage its 
property. Andat the same time and place Jared E. Redfield, who has 
been heretofore appointed receiver in this suit, personally appears and 
states.to this honorable court that he has received full payment and 
satisfaction for all Mane vs by him advanced or borrowed in connee- 
tion with his said receivership, and that the purchasers of said Little 
Rock, Pine Blut? and New Orleans railroad, snd of said Mississippi, 
Ouachita and Red River railroad, have paid to him the balance 
found due upon his accounts rendered in said suit, pursuant to the 
terms of the decree rendered on the twelfth dav of November, A.D. 
IS75, and have given to him satisfactory guarantees that whatever 
sum may be found due upon a final accounting will be paid by them. 
And it is further ordered, adjudged, and decreed that the aforesaid 
sale to the said Huntington and Adams be, and the same is hereby, 
approved and contirmed, and the said Redmond is directed to exe- 
cute a deed of said) premises and property to the said Iluntington 
and Adams, whoare hereby declared to be trustees for all the holders 
of the bonds executed by said railroad companies who shall elect to 
become members of said new corporation Upon the terms and con- 
ditions herein recited, and the said Huntington and Adams are 
hereby charged with the trusts herein set forth and in the affidavit 
this dav filed by them. And the said Huntington and Adams also 
state in open court that they hereby assume the payment of all 
costs and expenses attending said sales, and whatever compensation 
may be due the trustees under the mortyages executed by each of 
said companies, or to any attorneys by them employed, and in their 
own names, and in behalf of their associates and holders of said 
honds, waive all claim upon the purchase-money for the aforesaid 
purposes, 


Uxrrep States oF America. Eastern District of Arkansas: 


lL. Ralph L. Goodrich, clerk of the cireuit court of the United 
States for thre eusternh district wl Arkansas, in) the eighth clreult, 
hereby certify that the foregoing writing annexed to this certificate 
Is a true, correct, ana compared COpN ot the original remaining of 

record in my office. 
lo In witness whereof, T have hereunto set my hand and the. 
seal of said court, this fourteenth dav of April, in the year of 
our Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States of America the one hundred and 
seventh. 
Attest: (SEAL. | RALPH L. GOODRICH, Clerk. 
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WILLIAM 8. WILLIAMS VS. THE LITTLE ROCK, 
Exurpir F. 

‘This indenture, made the first dav of January, A. D. eighteen 
hundred and seventy-six, between the Little Rock, Mississippi River 
and Texas Railway, a corporation existing under the laws of the 
State of Arkansas, purty of the tirst part, and John HH. Reed, of Bos- 
ton, Massachusetts, and Ezra [lL Winchester, of Portsmaguth, New 
Hampshire, trustees, parties of the second part. 

Whereas the purchasers at foreclosure sales, held on the sixteenth 
day of December, 1S75, under the first mortgage deeds heretofore 
executed by the Little Rock, Pine Blut! and New Orleans Railroad 
Company to Benjamin A. Farnham and David B. Sickels, trustees, 
dated April 25, S70, and by the Mississippi, Ouachita and Red 
River Railroad Company to the aforesaid Farnham and Sickels, 
trustees, dated May 5, ISTO) (which sales were duly confirmed by the 
circuit court of the United States for the eastern district of Arkan- 
sas on the eighteenth day of December, 1875), have become and 
organized a corporation under an act of the General Assembly of 
the State of A rkansas, approved December Y IN74, entitled “An act 
supplementary to an act entitled ‘An act to provide for a general 
system of railroad incorporation, approved July 25, 1568)" and have. 
adopted the corporate name of “The Litthe Rock, Mississippi River 
and Texas Railway,” and the said The Little Rock, Mississippi River 
and Texas Railway has acquired and become yested with all the 
corporate rights, liberties, privileges, Immunities, powers, and fran- 
chises of and concerning the said Little Rock, Pine Blut® and New 
Orleans Railroad Company, and of and concerning the said) Mis- 
sissippi River, Ouachita and Red River Railroad Company, and 

the railroads, equipments, and properties mentioned and de- 
161 seribed in the aforesaid mortgage deeds executed by said re- 
spective companies. 

And whereas the said The Little Rock, Mississippi River and 
Texas Railway, in order to provide means for the completion and 
equipment of its said railroads, and for other purposes, las resolved 
to make, issue, and negotiate its bonds, from time to time, to an 
amount not exceeding ten thousand dollars per mile for cach mile of 
its said railroads, with their equipments, and to consist of a series of 
bonds for one hundred dollars each, numbered consecutively from 
No. 1 (one) upwards, and of a series of bonds for tive hundred 
dollars each, also numbered consecutively from No. 1 (one) upwards, 
and which bonds are to bear even date herewith, and, except as to 
the numbers and amounts thereof, to be of the same tenor and in 
the form following, that is to say: 


Unirep States oF AMERICA, Stale of Arkansas: 
The Little Rock, Mississippi River and Texas Railway. 
No. —. $1,000. 
first Mortgage Railroad Bond. 


The Little Rock, Mississippi River and Texas Railway, a corpo- 
ration existing under the laws of the State of Arkansas, acknowledges 


— 
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itself to owe to John H. Reed and Ezra LH. Winchester; or the bearer 
hereof, one thousand dollars, lawful money of the United States of 
America, which sum the said company promises to pay to the bearer 
hereof on the first day of January, in the year nineteen hundred and 
six, at the ottice of the company, in Boston, Massachusetts, with in- 
terest thereon at the rate of seven per centum per annun, payable 
semi-annually, in lawful money of the United States, free from any 
United States Government tax, at said oftice,on the first day of July 
and January in each year, as specified in the coupons hereto an- 
nexed, as they severally become pavable ; and in case of any non- 
pavinent of any instalment of interest which shall have become 
pavable and shall have been demanded, and the continuance of 
such default for the period of six months after any such demand, 
the principal of this bond shall become due in the manner and 
with the effect provided in deed of trust or mortgage hereinafter pro- 
vided. 
162 This bond is one of an issue of bonds not exceeding ten 
thousand dollars per mile for each mile of said company’s 
railroads and the branches thereof, consisting of a series of bonds 
for one thousand dollars each, numbered consecutively from No. 1 
(one) upwards, and of a series of bonds for five hundred dollars each, 
numbered consecutively from No. 1 (one) upwards, which bonds are 
of like date and of like tenor, except as to the numbers and amounts 
thereof, and the payment whereof is equally secured by a certain 
deed of trust or mortgage bearing even date herewith to John H. 
Reed and Ezra H. Winchester, as trustees, whereby the said com- 
pany conveys to said trustees in mortgage all the railroads of said 
company and the branches thereof, constructed and to be con- 
structed, together with the equipments and appurtenances of said 
railroads, and all the rights, franchises, and privileges to said com- 
pany belonging, anc all the other property now or hereafter to be 
acquired in said deed of mortgage mentioned or described. 

It is provided in said deed of trust or mortgage that in case at 
any time hereafter the said railroad company shall, by a vote of its 
board of directors, accept any aid that may be extended by the 
Congress of the United States towards the construction of any part 
of its railroad situated between the Mississippi river and the western 
boundary-line of said State of Arkansas, the said trustees shall and 
will, upon the request of said board of directors, release and dis- 
charge from the operation and lien of said mortgage so much of the 
aforesaid part of said road, situated as aforesaid, as they may by vote 
request; but it is expressly stipulated that the bonds issued and out- 
standing, or to be issued, under said mortgage, upon the remaining 
portion of said road and its branches, shall in no event exceed the 
aforesaid sum of ten thousand dollars per mile. 

This bond shall pass by delivery, or by transfer upon the books 
of said railroad company, at the option of the holder thereof. After 
it registration of ownership, certified thereon by the treasurer or 
transfer agent of said company, no transfer, except upon the books 
of said railroad company, shall be valid, unless the preceding trans- 
fer shall have been to bearer, and transferability by delivery thereby 


eiteigaaa 


100 WILLIAM 8. WILLIAMS Vs. THE LITTLE ROCK, 


restored ; but this bond shall continue susceptible of successive reg- 

istrations and transfers to bearer as aforesaid, at the option of the 
holder. 

165 This bond shall not become valid or obligatory until it 
shall have been authenticated by a certificate Indorsed hereon, 

and signed by the trustees named above, or their successors as such 

trustees. 

[i witness whereof, the said The Little Rock, Mississippi River 
and Texas Railway has caused its corporate seal to be hereto atlixed, 
nnd the Sine to be attested by the slopatures of its president and 
treasurer, and has also caused the coupons hereto annexed to be 
signed by its treasurer, this first dav of January, in the vear eighteen 
hundred and seventy-six, 


~ President. 


A lease ss 


And Whereas eneh it the site bonds In to have attached to if 
coupons for cach setiieannual instalment of interest to accrue 
thereon, pavable when they respectively become due, in’ lawful 
money of the United: States, at the offices of said) company, in the 
city of Boston, Massachusetts. and for the purpose, among other 
things, ol belontrty My the said bonds as those whieh are entitled le 
the benefit of the security atlorded by these presents, each of them 
Is to have indorsed Ubpron it uv certileate stone | byy the ssihil parties of 
the seconded part, aor Ly their SLICCOSSOTS, it) thre trusts hereby created, 
in the following words, that Is to SUV; 

_ We ceortity threat this boned Is one of the series at bones describe d 


In and secured ly the first Mortyage deed within mentioned, 


ee ee 


Trustees.” 


And whereas the said party of the first part, being about to issue 
and nevotiate the Sid lonels for the PUPP OSes aforesata, lias also 
resolved to secure the principal and bite rest of all ot the SUlDs, OF of 
such of them ais may bree, from time to time, IsSu df or nevot hated, by 
vd Mortage of the per mises hereinafter desertbed and converved lo 
the said parties of the second part, in trust for the equal benetit of 
all the persons and corporations who may at any time become the 
holders of HOP AY of the said bonds, without anv preference to the 
holder of any ot the srid bonds OVER als ot the others hy reason of 
priority in the time of the issuing or negotiating of the same : 

Now, therefore, this indenture witnesseth that for and in 

164 consideration of the premises, and of the sum of one dollar to 
it pave by the parties ot the second part, and 11) order to 
SCCUTeC the pavinent of the principal und Interest ot said bonds, 
according to the tenor thereof, and of the coupons thereto annexed, 
the said party of the first part hereto has evranted, bargained, and sold, 
and by these presents oes erant, bargain, sell, CONVEY, and transfer, 
unto the said parties of the second part, as joint tenants, and not as 
tenants In common, and the survivor of them, and his and their 
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successors and assigns, all and singular the railroads of the party of 
the ‘irst part, and which the said party of the first part is by law 
authorized to construct, being the lines of railroad heretofore known 
as the Little Rock, Pine Blutf and New Orleans railroad and the 
Mississippi, Ouachita and Red River railroad, as the same are and 
hereafter shall be constructed by the most practicable route from 
the city of Little Rock, in the county of Pulaski and State of Ar- 
kansas, to. the City of Chicot, in the county of Chicot and State 
aforesaid, and from thence by the most practicable route through or 
near Camden, to the western boundary-line of said State of Arkan- 
sas, ator near the town of Texarkana, in the county of Latavette 
and State aforesaid, includingall the railways, branches, wavs, rights 
of way, all tracks, bridges, viaducts, culverts, fenees, depots, station 
houses, engine houses, car houses, freight houses, wood houses, water 
stations, machine shops, and all other buildings and structures, with 
the lands appurtenant to the same, and all locomotives, tenders, 
cars, and other rolling-stock or equipments, and all machinery, 
tools, dmplements, fuel, materials, and all other property of every 
nature, kind, and description whatsoever now held or acquired, or 
hereatter to be held or aequired, by the said company, its successors 
or assigns, for use in connection with the railroads of the party of 
the first part, or with any part thereof, or with the business of the 
same; and alsoall franchises connected with or relating to the said 
ratlroads or branches, or to the construction, maimMtenance, or Use 
of the said railroads or branches, and all the franchises, rights, and 
things, of whatsoever name or nature, now held or hereafter to be 
acquired by the said party of the first part or its successors, 
165 together with all and singular the endowments, income and 
udvantages, tenements, hereditaments, and appurtenances to 
the above-mentioned real estate, railroads, or property, belonging or 
In anyWise appertaining, and the reversion and reversions, remain- 
der and remainders, tolls, incomes, rents, issues, and profits, thereof ; 
ard also all the estate, right, title, interest, property, possession, 
claim, and demand whatsoever, as well in law as in equity, present 
or prospective, of the said party af the first part, of, in and to the 
same, and every part and parce! thereof, with the appurtenances, 
To have and to hold the above-described premises, property, real 
estate, and appurtenances unto the said parties of the second part, 
as joint tenants, and not as tenants In common, and to the survivor 
of them, and his and their successors and assigns, to the only proper 
use, benefit, and behoof of the said parties of the second part, and 
the survivor of them, and his and their successors and assigns, in 
trust, nevertheless, for the uses and purposes herein expressed, to wit: 
Article tirst. Until default shall be made by the said party of the 
first part, its successors or assigns, in the pavinient of the principal or 
interest, or some purt thereof, of the said bonds, or of some one of 
them, or until default shall be made in the performance or observ- 
ance of any other covenant of the party of the first part herein con- 
tained, the said parté of the first part, its successors and assigns, 
shall be suffered and permitted to possess, manage, operate, use, and 
enjoy the aforesaid railways, with their equipments and appurte- 
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nanees, and to take and use the rents, incomes, profits, Issues, and 
tolls thereof, in the same manner and with the same effeet as 1f this 
hortyage had not been made, and except as hereinatter provided. 


Article second. In case defauit shall be made in the payment of 


any interest on any of the said bonds sccured by this instrument, 
according to the tenor thereof, or of the COUP MOTES thereto attached, or 
In the payment of any part of the principal of said bonds, or any of 
them, when the same shall become pavable: or in case default shall 


bye rinde in the ye riorthahee or observance ot any other covenant of 


the party of the first part herein contained; and if any such default 
shall continue for the period of six months, then, and in 

1th either of such eases, it shall be lawful tor the said trustees, or 
| the surviver of them, or their successors, personally, or by his 
or their attorney or attorhnevs, agent or.eagents, the said default or 
failure still continuing, and upon the application of the holder 
or holders of at least tive hundred thousand dollars, par value, of 
said bonds, to enter into and upon, and take possession of, all and 
singular the railroads, real estate, personal property, and premises 
hereby conveyed, or intended so to be, and each and every” part 
thereof, without any let er hindrance of or from the said party of 
the first part, and to have, hold, possess, use, and employ the same, 
operating by his or their superintendents, managers, receivers, or 
servants, or other attocsneyvs or agents, the said railroads and con- 
ducting the business thereof, and making from time to time all re- 
pairs and replacements, and such useful alterations, additions, and 
Improvements thereto as may seem to them or him to be judicious, 
and to collect and receive all tolls, freights, incomes, rents, Issues, 
and profits of the said railroads, real estate, personal property, and 
premises, and of every partand pareel thereof: and after deducting 
the expenses of operating the said ratlroads and conducting the 
business therof, and of all the said repairs, replacements, alterations, 
additions, and improvements, and all payments which may be made 
for taxes and assessments upon the said premises, or any part or 
pareel thereof, as well as just compensation for their or his own 
services, and for the services of such attorneys and counsel as may 
have been by them: or him emploved, to apply the none vVs arising 
as aforesaid to the payment of interest on the satd bonds, in the order 
mn Which such meterest shall have become or shall become pavable, 
ratably to the persons holding the coupons evidencing the right to 
such interest > and after paving all mterest which shall have become 
due and payable, to apply the said monevs to the parvment ef the 


prinetpal of suc hoot the said bonds as mav then be pavable and un- 
paid. ratably and without disertmination or preference: and if, after 
satishietion thereat, a surplus shall remain, to pay over such surplus 
to the said rathroad company, Us successors or assigns. or as anv 
court of compete rrisdiction shall orde 
Article third. In ease default shall be made as sforesaid. and 
shall continue for the period of six months, it shall likewise 
li; be lawful ter the satd trustees. or the survivor of them, or 


their successors, after entry aforesaid, or other entry, or with- 
out entry, personally, or by their or his attorney or attorneys, agent 


A 
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or agents, and upon the application of the holder or holders of at 
least five hundred thousand dollars par value of said bonds, to sell 
and dispose of all and singular the railroads, real estate, property, 
and premises hereby conveved or intended so to be, or only so much 
and such parts thereof as they or heshall deem necessary or proper, 
with a due regard to the interests of all parties, by publie auction in 
the city of Litthe Rock, in the county of Pulaski, and State of Ar- 
kansas, or at such other place or places-within the State of Arkansas 
as the said trustees, or their successors, or the survivors or survivor 
of them, shall designate, and at such times as they or he may ap- 
point, having first viven notice of the place or places, and the times 
of such sales, by advertisement, published not less than three times 
a week, for six weeks, in one or more newspapers published m= the 
city of New York, alsoin the city of Boston, Massachusetts, and also 
in one or more newspapers published in the State of Arkansas, and 
wherever else required by law, and to adjourn the said sales, from 
time to time, in their or his discretion; and if so adjourning, to 
make the same, without further notice, at the time and place to 
which the same may be so finally adjourned, and to make and de- 
liver to the purchaser or purchasers of the said premises good and 
sufficient deed or deeds in the law for the same in fee simple ; which 
sales, made as aforesaid, shall be a perpetual bar, both in law and 
equity, against the said party of the first part, its successors and as- 
signs, and all other persons claiming or to claim the said railroads, 
real estate, property, and premises, or any part or parcel thereof, by, 
from, through, or under the said party of the first part, its successors 
orassigns ; and after deducting from the proceeds of such sales just 
allowances for all expenses thereof, including attorneys’ and counsel 
fees, and all other expenses, advances, or liabilities which may have 
been made or incurred by the said trustees in respect to the said 
railroads, lands, premises, or any partor parcel thereof, or in operating 
or maintaining the said railroads, or any part thereof, or in manag- 
ing the business thereof, while in the possession of said parties 

168) oof the second part, and their successors, and In arranging for 
and completing the sale aforesaid, and all the payments 
which have been made by them for taxes or assessments on the said 
premises, or any part thereof, as well as compensation for their or 
lis oWn services, to apply the said proceeds to the payment of the 
principal of such of the said bonds as may be at that time unpaid, 
Whether or not the same shall have previously become pavable, and 
of the Interest which shall at that time have accrued on the said 
principal, and be unpaid, without discrimination or preference, but 
ratably to thre deerecate amounl of such unpaid principal, and ac- 
crued and unpaid interest: and if, after payment of the same in full, 
a surplus shall remain, to pay over such surplus to the said com- 
pANV, OF render the same as anv court ot competent jurisdiction 
shall order: 1 being t Xpressly agreed and understood, that In no 
case shall anv advantage be taken of any valuation, appraisement, 
stay, or extension laws by the said party of the first part, nor of any 
Injunction, or stay of proceedings, or any process to be applied for 
or obtained by it to prevent such entry a sales as aforesaid; but 
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it is expressly agreed that none of the coupons or interest warrants : 
which have been detached from sald honds shall be entitled to, or 

share In, any of the proceeds of such sale, unless the same are held 

and owned by the actual holders and owners of the bonds to which 

said coupons were respectively attached at the issue of said bonds, 

and that such coupons as may be held by any other person than 

the actual owner or holder of the bonds to which they were re- | 
spectively originally attached, shall be considered merely as an un- 
secured promissory hote oft said railway, and shall hot he entitled 
to the security of this mortgage. 

And it is hereby declared and agreed that the receipt of the said 
trustees, or of such of them as shall make such sales. shall be a suf- 
ficient discharge to the purchaser or purchasers of the premises 
Which shall be sold as aforesaid, for his or their purchase-moneys, 
and that such purchaser or purchasers, his or their heirs, executors, 
or administrators, shall not, after payment thereof, and having such 
receipt, be liable to see to the application of such purchase-moneys 
upon or for the trusts or purposes of these presents, or be in any 

manner whatever answerable for any loss, misapplication, or 
169) non-application of such purchase-moneys, or of any part 

thereof, or be obliged to inquire into the necessity, expedi- 
ency, or authority of or for any such sales. 

Article fourth. And it is further covenanted and agreed by and 
between the parties hereto, that in case ofa sale, whether judicial or 
otherwise, of said premises enbraced or described in this mortgage, 
any holder of the bonds secured thereby may bid at such sale, and 
the amount of the bid or purchase-money on said sales over and 
above the costs, charges, and expenses In any way attending the 
same, and over and above the amounts that may be found due to 
sald trustees under this mortgage, or under articles second and third 
thereof, may be patd and. satisfied ino whole or in part by the out- 
standing bonds and coupons, save the coupons detached as aforesaid, 
or any of them secured hereby, and said bonds and coupons, save | P 
the COUPOTLs detached as aforesaid, shall be received in privinent and 
satisfaction of said purchase-money, according to their value, to be 
determined by the net amount arising from said sales. And It is 
further covenanted anid agreed by anid betwe cl) the parties hereto, 
that if in case of any sale, judicial or otherwise, of the premises em- 
braced in this mortgage, the holders of a majority in interest of the 
then outstanding bonds secured by this mortgage, shall in writing 
request the said trustees or their or his survivor or survivors, suc- 
cessor or successors so to do, thev are, and he ts here by authorized 
to purchase the premises deseribed herein, forthe use and benetit of 
the holders of the then outstanding bonds and coupons secured by 
this Inortgave ata price hot exceeding the pRir value of the bonds 
then outstanding with the mterest due thereon : and that having so 
purchased said premises, the right and title thereto shall vest in 
said trustee or trustees for the use and benetit of such of the holders 
of the bonds seeured hereby as may within six months from the day 
of said sale eleet to become stockholders or members of a new com- 
pany or corporation, to be formed by suid trustees, or by such ma- 
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jority in interest of said bondholders, upon the same terms and con- 
ditions as said majority become stockholders or members of such 
hew company, but not otherwise. And whenever said trustees or 

the holders of a majority of said bonds shall have organized 
170) = a new company or corporation as aforesaid, the said trustees 

or their survivor or survivors, successor or successors, shall 
reconvey the premises SO purchased by them or him to said new 
company or corporation. 

Article fifth. In case default shall be made in payment of any 
half vear’s interest on any of the said bonds at the time and in the 
manner provided inthe coupon issued therewith, the said coupon 
having been presented, and the payment of the interest specitied hav- 
ing been demanded and such detault shall continue for the period 
of six months after the said coupon shall have been due and been 
demanded, as aforesaid, then and thereupon, and on the application 
of the holder or holders of at least five hundred thousand dollars 
par value of said bonds, the principal of all the bonds secured hereby 
shall, at the election of the trustees, become and be immediately due 
and pavable, anything contained in the said bonds or herein to the 
contrary notwithstanding. 

Article sixth. The said trustees shall, in their discretion, have full 
power to convey or release, upon the written request of the party of 
the first part, the whole or any part of any lands acquired or held 
for the PUPposes of stations, depots, shops, or other buildings, and 
shall also have power to convey or. release as aforesaid, on like re- 
quest, any lands or property which in the judgment of the trustees 
shall not be necessary for use in connection with the said railroad, 
or Which may have been held for a supply of fuel, gravel, or other 
material; and also to convey or release as aforesaid, on like request, 
any lands not occupied by the track which may beeome disused by 
reason of a change of the location of any station house, depot, shop, 
or other adjacent building connected with the said railroad, or any 
part thereof: and such lands not occupied by the track and adjacent 
to such station house, depot, a or other building, as the said 
company may deem expedient to disuse or abandon by reason of 
such change, and to consent to any such change, and to such other 
changes in the location of the track or depot or other buildings as In 
their judgment shall have become expedient, and to make and de- 
liver the instruments necessary or proper to carry the same into 
effect: but any lands which may be acquired for permanent use in 
substitution for any so released shall be conveyed to the trustees 

upon the trusts of these presents; and the trustees shall also 
171) ~—s have full power to allow the said company, from time to time 

to dispose of according to its discretion, such portions of the 
equipments, machinery, and implements at any time held or ae- 
quired for the use of the said railroads as may have become unfit 
for such use, replacing the same by new, and which shall be con- 
veyed by the said company to the trustees, and made subject to the 
lien and Oper ation of these presents, 

It is agreed by and between the parties hereto that in case at any 
time hereafter the said party of the first part shall, by a vote of its 
1i—1019 
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board of directors, accept any aid that may be extended by the Con- 
gress of the United States towards the construction of any part of 
the railroad of the said party of the first part, situated between the 
Mississippi river and the western boundary line of said State of Ark- 
ansas, the said parties of the second part shall and will, upon the re- 
quest of said board of directors, release and discharge from the ope- 
ration of these presents and the lien thereby created,so much of the 
aforesaid part of said road, situated as aforesaid, as said board of 
directors may by vote request, it being understood and agreed, how- 
ever, that the bonds issued and outstanding, or to be issued, under 
this instrument, upon the remaining part of said railroad and its 
branches, shall in no event exceed the aforesaid sum of ten thousand 
dollars per mile of said road and its branches. 

Article seventh. It is mutually agreed by and between the parties 
hereto that the word © trustee,” as used in these presents, shall be con- 
strued to mean the trustee or trustees for the time being, whether 
original or substituted, and whenever a vacancy shall exist, to mean 
the surviving or continuing trustees or trustee, and such trustees or 
trustee shall, during such Vacancy, be competent to exercise all the 


powers by these presents grant d to or conferred Upol the parties of 


the second part. And it is further mutually agreed by and between 
the parties hereto, and it is hereby declared to be a condition upon 
Which the parties of the second part have assented to these presents, 
that the said trustees shall net be in any manner responsible for any 
default of misconduet ot any agent, depositary, or persons emploved 
by them in good faith, nor except for their own wilful default or 
misconduct, norshallany trustee be liable forthe default of any 
172 ~—scotrustee; that in all cases said) trustees shall be authorized to 
pay such reasonable compensation as they shall deem proper 
toall the attorneys, servants, and agents they may reasonably em- 
ploy in the management of their trust; that the said trustees shall 
be entitled to Just compensation for all serviees which they, or either 
of them, may hereafter render in their trust, to be paid by the said 
company, or out of the income of the property, and for that purpose 
may at any time apply to the courts, without notice to any persen 
except the said party of the first part, its successors, or assigns ; that 
said trustees, or any successor, May resign or discharge themselves 
or himself of the trust created by these presents, by netice in writ- 
ing to the said company, and to the existing.trustee, if there be such, 
at least three months before such resignation shall take effeet, or 
such shorter time as they may aceept as adequate notice, and upon 
the due execution of the convevances hereinafter required, 
That m ease at anv time hereafter the said trustees, or anv trus- 
toes or trustee hereafter appotnted, shall die or res@p@n or become in- 
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tinuing trustee. if anv such there be with the consent ef the said 
railroad CORRPRURY, ariel thas Crista’ OF Trustees seo cup hRM rated, with the 
trustee surviving or continuing, io any. shall thereupon become tn- 
vested with all and singular the powers, authorities, and estates 


granted toor conte rrecd Upon the pares ot the second prart by these 
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resents, and all the rights and interests requisite to enable them or 
lim to execute the purpose of this trust, without any further assur- 
ance or conveyance, so far as such effect may be lawful; but the 
surviving or continuing trustee shall immediately execute all such 
conveyances and other instruments as may be fit or expedient for 
the purpose of assuring the legal estate in the premises jointly with 
himself to the trustee so appointed, and upon death, resignation, or 
removal by any court of competent jurisdiction of any trustee, or 
an appointment in their or his place in pursuance of these presents, 
all their or his powers and authorities by virtue hereof shall cease ; 
and all the estate, right, title, and interest in the said premises of any 
trustee so dying or resigning or being removed shall, if there be a co- 

trustcesurviving orcontinuing in office, wholly cease and deter- 
173 mine; but the said trustee so resigning or being removed 

shall, on the written request of the new trustee who may be 
appointed, immediately execute a deed or deeds of conveyance, to 
Vest In such new trustee jointly with the continuing trustee, and 
upon the trusts herein expressed, all the lands, property, estates, 
rights, and franchises which may be at that time held upon the said 
trusts: Provided, nevertheless, and it is hereby declared and agreed, 
That in ease it shall at any time hereafter prove impracticable, after 
reasonable exertions, to appoint, in the manner hereinbefore pro- 
vided, a successor in any vacancy which may have happened in said 
trust, application in behalf of all the holders of the bonds secured 
hereby may be made by the surviving or continuing trustee, or if 
the trust be wholly vacant by holders of the bonds secured hereby 
to the aggregate amount of tive hundred thousand dollars, to any 
court of competent jurisdiction in the State of Arkansas for the ap- 
pointment of a hew trustee or new trustees. 

Article eighth. And the said party of the first part, for itself, its 
successors and assigns, in consideration of the premises and of one 
dollar to it duly paid by the said parties of the second part, the re- 
celpt whereof is hereby acknowledged, hereby covenants and agrees 
to and with the said parties of the second part and the survivor of 
them, their and his successors and assigns, that the said party of the 
first. part, its successors and assigns, shall and will, from time to 
time, and at all times hereafter, and as often as thereunto requested 
by the trustees under this indenture, execute, deliver, and acknowl- 
edge all such further deeds, convevances, and assurances in the law 
for the better assuring unto the said parties of the second part, and 
the surviver of them, their, and his suecessoers In said trust, upon 
the trusts herein eXPress dl, the lands, pre MIses, property, railway 
equipments, and appurtenances herembefore mehtioned, and to 
Which the svid railroad company is or may hereafter for any reason 
Le OMe entitle al, or Ww hic h the said CORRE, lis sUuCOOUSSOPTrs or assigns 
mav in anv manner acquire as by the sud trustees or their counsel 
learned In the law shall be reasonably advised, devised, or required, 
And said party of the tirst part further covenants and agrees that it 
will pay all taxes, charges, rates, levies, and assessments which are 

now or may hereafter be levied, Imposed, or assessed on 
174 any part or all of the properties or franchises hereby con- 
veyed or intended to be conveyed, and will take care of and 
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preserve the same, and will, at its own cost, do all acts and things 
necessary to be done to keop valid) the hen hereby created Upon all 
the properties and franchises hereby conveyed or mtended to be 
conveyed ; also that if will Cuuse this cleed to be duly recorded in 
all proper places, and will do whatever else may be necessary or 
proper to vive full effect to this convevanee. 

Article ninth. If the said party of the first part shall well and 
truly pay the sums of money herein required to be paid by it, and 
all interest thereon, at the times and in the manner herein specified, 
and shall well and truly keep and perform all the covenants and 
agreements herein required to be kept and performed by the said 
party, according to the true intent and meaning of these presents, 
then and in that case the estate, right, tithe, and interest of the said 
parties of the second part, as trustees aforesaid, shall cease, deter- 
mine, and become void: otherwise, the same shall be, continue, and 
remain in full foree and virtue. 

In witness whereof, the said The Litthe Rock, Mixsissippt River, 
and Texas Railway has caused its corporate seal to be hereto affixed 
and the same to be attested by the signatures of its president and 
treasurer, and the said parties of the second part have hereunto set 
their handsand seals in token of their acceptance of the trust hereby 
created, the day and year first above written. ° 


President of the Little Roek. Mississippi River, 


and Ti US Railway. 


Treasure ;" Litth Rock. Mississippi River. 
and Teras Railway. 


Signed, sealed, and delivered in the presence of— 


STatTe OF MASSACHUSETTS, 
County of Nutiolk. ¢ ily of Boston. | 


- 88° 


Be it remembered that on this — day af Mareh, A.D. elghteen 
hundred and seventy-six, before me, the undersigned, 
a commissioner of deeds for the State of Arkansas, within and 

lj for the county and State aforesaid, duly coimmissioned and 
sworn, and acting and authorized by law to administer oaths 

and aflirmations and to take depositions, atlidavits, and the proof 
and the acknowledgment of deeds or other instruments of writing, 
to be used or recorded in said State of Arkansas, residing In sated 
city of Boston, in the county and State aforesaid, personally appeared 
Jared EF. Redfield, president of the Little Rock, Mississippi River 
and ‘Pexas Railway, to me personally and individually well known 
to be the same person Whose name appears Upon and is subseribed 
to the foregoing and within deed, and he, being duly sworn by me, 
did depose and say that he was president of said railway at the date 
of the execution ot the foregoing and within instrument, and still is 


such president, and that said foregoing and within instrument was 


executed by and under a resolution of the stockbolders, as well as of 
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the directors, of said railway, and that the said foregoing indenture 
was executed and delivered by the said railway as aforesaid, acting 
through him as such president thereof, by virtue of said resolutions, 
us the free act and deed of said railway, and for the considerations 
and purposes therein mentioned and set forth; and at the same time 
and place personally appeared Edward L. Adams, to me individually 
well known to be the person he purports to be in and upon said deed, 
as one of the signers thereof, who, being also duly sworn by me, did 
“depose and say that he was the treasurer of said railway at the date of 
the execution of the foregoing and within indenture, and still is such 
treasurer, and that the seal of said railway was affixed to said instru- 
ment under and by virtue of the aforesaid resolutions, and that the 
said seal thereto attached is the seal of said railway, and that he saw 
the said Jared E. Redtield sign and execute said foregoing and within 
indenture as such president, and that said foregoing and within in- 
strument is the act and deed of said railway, for the considerations 
and purposes therein mentioned and set forth. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal as a commissioner of deeds for the State of Arkansas, at 
said city of Boston, in the county and State aforesaid, on the day and 
vear last above written. 


’ 
Commissioner of Deeds for the State of Arkansas. 


176 Exuipit G. 


This indenture, made the first dav of May, eighteen hundred and 
eighty-one, between the Little Rock, Mississippi River and Texas 
Railway, a corporation existing under the laws of the State of Arkan- 
sus, party of the first part,and Elisha Atkins and F. Gordon Dexter, 
both of Boston, Massachusetts, trustees, parties of the second part: 

Whereas, in pursuance of the powers and authorities in it duly 
vested, the said The Little Rock, Mississippi River and Texas Rail- 
way, In order to provide means for the completion and equipment 
of its said railroads, and for other purposes, has voted to make, 
issue, and negotiate its bonds, from time to time, to an amount not 
exceeding seven thousand five hundred dollars per mile for each 
mile of its said completed railroads with their equipments, and to 
consist of a series of bonds for one thousand dollars each, numbered 
consecutively from No. 1 (one), upwards, which bonds are to bear 
even date herewith, and, except as to the numbers thereof, to be of 
the same tenor and date, and in the form following, that is to say: 


Unrrep States oF America, State of Arkansas: 
The Little Rock, Mississippi River and Texas Railway. 
No. —. Second Mortgage Railroad Bond. $1,000. 
The Little Rock, Mississippi River and Texas Railway, a corpora- 


tion existing under the laws of the State of Arkansas, acknowledges 
itself to owe to the bearer hereof one thousand dollars, in lawful 
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money of the United States of America, which sum the said company 
promises to pay to the bearer hereof on the first day of April, in the 
vear nineteen hundred and eleven, at its office, in Boston, Massa- 
chusetts, with interest thereon at the rate of seven per centum per 
annum, pavable semi-annually at said office on the first day of Octo- 


ber and April in each vear, upon the presentation and surrender of 


the proper interest coupon hereto annexed. 
This bond is one of a series of bonds not to exceed seven thousand 
five hundred dollars per mile foreach mile of said company’s completed 
railroads, and the branches thereof, all of even date and like 
177) ~—s tenor here with, the payment thercot is equally secured,without 
regard to the date of issue, by acertain deed of trust or mortgage 
dated May 1, ISS], to Elisha Atkins and IF. Gordon Dexter, as trus- 
tees, whereby the said company conveys to said trustees all of its 
railroads, franchises, equipments, and properties, more specifically de- 
scribed in said mortgage or deed of trust, subject, however, to a prior 
mortgage to John Tl. Reed and Ezra LH. Winchester, dated Jan. 1, 
IS76, to secure the bonds of said company to an amount not exceed- 
ing twelve thousand five hundred dollars per mile for each com- 
pleted mile of said company’s railroad and: branches. Upon the 
failure to pay any one of the interest coupons attached to any of the 
bonds issued under the mortgage securing this bond, upon due pre- 
sentation at or after maturity, and offer to surrender the same, pro- 
vided said default continue for the space of six months thereafter, 
the principal of all said bonds shall thereupon, and upon the appli- 
cation of the holder or holders of tive hundred thousand dollars 
par value of said bonds, become immediately due and pavable, as 
provided In said Mortgage deed. 


This bond shall pass by delivery, or by transfer upon the books of 


said railway company, at the option of the holder hereof. After a 
registration of ownership, certified hereon by the treasurer or trans- 
fer avent of said COMPANY, To transter, except upon the books of 
said company, shall be valid, unless the last preceeding transfer shall 
have been to bearer, and transferability by delivery thereby restored ; 
but this bond shall continue susceptible to successive registrations 
and transfers to bearer or otherwise, as aforesaid, at the option of the 
holder. This agreement shall apply to the principal of said bonds 
only and not to the coupons. 

This bond shall not become obligatory until authenticated by a 
certificate Indorsed hereon, and signed by the trustees named in said 
mortgage, or their successors In said trust. 

In witness whereof, the said The Little Rock, Mississippi River 
and ‘Pexas Railway has caused its corporate seal to be hereto aflixed, 
and this obligation to be signed by its president and treasurer, and 
has also caused the coupons hereto annexed to be engraved with the 
signature of its treasurer, this first day of May, A. D. 1881. 

. President. 


. Wy asurer. 


17s And whereas each of the said bonds is to have attached to 
it coupons for each semi-annual instalment of interest to accrue 
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thereon, payable, when such interest becomes due, in lawful money 
of the United States, at the office of said company, in the city of 
Boston, Massachusetts, and for the purpose, among other things, of 
identifying the said bonds as those which are entitled to the benefit 
of the security afforded by these presents, each of them is to have 
indorsed upon it a certificate signed by the said parties of the second 
art, or by their successors, in the trusts hereby created, in the fol- 
Lottie words, that is to say: 
“We certify that this bond is one of the bonds issued under and 
and secured by the second mortgage deed within mentioned.” 


, 
. Trustees. 


And whereas the said party of the first part being about to issue 
and negotiate the said bonds for the purposes aforesaid has also re- 
solved to secure the principal and interest of all-of the said bonds, 
or of such of them as may be, from time to time, issued or negotiated, 
by a mortgage of the premises hereinafter described and conveyed 
to the said parties of the second part, in trust, for the equal benefit 
of all of the persons and corporations who at any time may become 
the holders of any of the said bonds, without any preference to the 
holder of any of the said bonds over any of the others by reason of 
priority in the time of the issuing or negotiating of the same: 

Now, therefore, this indenture witnesseth: That for and in con- 
sideration of the premises, and of the sum of one dollar to it paid 
by the parties of the second part, and in order to secure the payment 
of the principal and interest of said bonds, according to the tenor 
thereof, and of the coupons thereto annexed, the said party of the 
first part hereto has granted, bargained, and sold, and by these pres- 
ents does grant, bargain, sell, convey, and transfer, unto the said par- 
ties of the second part, as joint tenants,and not as tenants In common, 
and the survivor of them, and lis and their successors and assigns, 
all and singular the railroads of the party of the first part, and which 
the said party of the first part is by law authorized to construct, 

being the lines of the railroad heretofore known as the Little 
179 ~=Rock, Pine Bluff and New Orleans railroad, and the Missis- 

sippl, Ouachita and Red River railroad, as the same are and 
hereafter shall be constructed by the most practicable route from the 
city of Little Rock, in the county of Pulaski and State of Arkansas, 
to Arkansas City, on the Mississippi river, and from thence through 
or near Camden, to the western boundary line of said State of Ar- 
kansas, at or near the town of Texarkana, in the county of Lafav- 
ette and State aforesaid, or however otherwise the same may be 
constructed, including all the railways, branches, ways, rights of way, 
all tracks, bridges, viaducts, culverts, fences, depots, station-houses, 
engine-houses, car-houses, freight-houses, wood-houses, water-stations, 
machine-shops, and all other buildings and structures, with the land 
appurtenant to the same, and all locomotives, tenders, cars, and other 
rolling stock or equipments, and all machinery, tools, implements, 
fuel, materials, and all other property of every nature, kind, and 
description whatsoever, now held or acquired, or hereafter to be held 
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or acquired, by the said company, its successors or assigns, for use 
In connection with the railroads of the party of the first part, or 
with any part thereof, or with the business of the same; and a!'so all 
franchises connected with or relating to the said railroads or branches, 
or to the construction, matntenance, or use of the said railroads or 
branches, and all the franchises, rights, and things of whatsoever 
name or nature, now held or hereafter to be acquired by the said 
party of the first part, or its successors, together with all and singu- 
lar the endowments, income, and advantages, tenements, heredit- 
aments, and appurtenances to the above-mentioned real estate, 
railroads, or property, belonging or In anywise appertaining, and 
the reversion and reversions, remainder and remainders, tolls, in- 
comes, rents, ISsucs, anil profits thereot: and also all the estate, right, 
title, interest, property, possession, claim, and demand whatsoever, 
as well in law as in equity, present or prospective, of the said party 
of the first part, of, in and to the same, and every part and parcel 
thereof, with the appurtenances; excepting and reserving, however, 
all lands, rights, and benefits granted to said railway by an act of 
the General Assembly of the State of Arkansas, approved Mareh 15, 
ISTY, entitled “An act to donate certain lands of the State to the 
Litthe Rock, Mississippi River and Texas Railway.” 
ISO To have and to hold the above-described premises, property, 
real estate, and appurtenances, subject to the foregoing excep- 
tions and reservations, and also subject to a first mortgage executed 
by the said party of the first part to Jonun EL. Reed and Ezra H. Win- 
chester, dated January 1, 1876. to secure the bonds of said company, 
fo an amount not exceeding twelve thousand five hundred dollars 
per mile for each completed mile of said company’s railroad and 
branches, unto the said) parties of the second part, as Joint tenants 
and not as tenants in common, and to the survivor of them, and his 
and their successors and assigns, to the only proper use, benetit, and 
behoof of the said parties of the second part, and the survivor of 
them, and his and their suceessors and assigns, in trust, nevertheless, 
for the uses and purposes herein expressed, to wit: 


Article first. Lntil default shall be made by the sid party ot 


the first part, its successors or assigns, in the payment of the prin- 
cipal or Interest, or seme part thereot, of the said bonds, or of some 
one of them, or until default: shall be made in the performance or 
observance of any other eovenant of the party of the first) part 
herein contained, the said party of the first part, its successors and 
assigns, shall be sutlered and permitted to possess, manage, operate, 
use, and enjoy the aforesaid railways, with their equipments and 
CEP PPUPlenanices, and to take and use the rents, Incomes, protits, Issues, 
and tolls thereof, in the same manner and with the same etlect as if 
this mortgage lad mot been niade, and except is heretnatter pro- 
vided. | 

Article second. In ease detault shall be made in the payment 
of any interest on any of the said bonds secured by this instrument, 
according to the tenor thereof, or of the coupons thereto attached, 
or in the payment of any part of the principal of said bonds, or any 
of them, when the same shall become payable, or in case default 


oP tas Sane 
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shall be made in the performance or observance of any other cov- 
enant of the party of the first part herein contained; and if any such 
default shall continue for the period of six months, then, and in 
either of such cases, it shall be lawful for the said trustees, or the 
survivor of them, or their successors, personally, or by his or their 

attorney or attorneys, agent or agents, the said default or 
IS] failure still continuing, and upon the application of the 

holder or holders of at least tive hundred thousand dollars, 
par value, of said bonds, to enter into and upon and take possession of 
all and singular the railroads, real estate, personal property, and 
premises hereby conveyed, or intended so to be,and each and every 
part thereof, without any let or hindrance*of or from the said party 
ot the first part, and to have, hold, POssess, use, and employ the 
same, operating by his or their superintendents, managers, receivers, 
or servalits, or other attorneys or avelnts, the sald railroads, and cCon- 
ducting the business thereof, and making from time to time all 
repairs and replacements and such useful alterations, additions, 
and improvements thereto as may seem to them or him to be judi- 
clous, and to collect and receive all tolls, freights, incomes, rents, 
issues, and profits of the said railroads, real estate, personal prop- 
erty, and premises, and of every part and parcel thereof; and, after 
deducting the expenses of operating the said railroads and conduet- 
ing the business thereof, and of all the said repairs, replace- 
ments, alterations, additions, and improvements, and all payments 
Which may be made for taxes and assessments upon the said prem- 
Ises, Or any part or parcel thereof, as well as just compensation for 
their or his own services, and for the services of such attorneys and 
counsel as may have been by them or him employed, to apply the 
moneys arising as aforesaid to the payment of interest on the said 
bonds, in the order in which such interest shall have become or 
shall become payable, ratably to the persons holding the coupons 
evidencing the right to such interest; and, after paying all interest 
Which shall have become due and payable, to apply the said moneys 
to the pavinent of the principal of such of the said bonds as may 
then be payable and unpaid, ratably and without discrimination or 
preference ; and if, after satisfaction thereof, il surplus shall re 
main, to pay over such surplus to the said railroad company, its 
sucessors or assigns, or as any court of competent jurisdiction shall 
order, 

Article third. In case default shall be made as aforesaid, and 
shall continue for the period of six months, it shall likewise be 
lawful for the said trustees, or the surviver of them, or their sue- 
cessors, after entry aforesaid, or other entry, or without entry, per- 

sonally, or by their or his attorney or attorneys, agent or 
Is2. agents, and upon the application of the holder or holders of 

at least five hundred thousand dollars par value of said bonds, 
to sel] and dispose of all and singular the railroads, real estate, prop- 
erty, and premises hereby conveyed, or intended so to be, or only so 
much and such parts thereof as they or he shall deem necessary 
or proper, with a due regard to the interest of all parties, by public 
auction, in the city of Litthke Rock, in the county of Pulaski and 
15—1019 
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State of Arkansas, or at such other place or places within the State 
of Arkansas as the said trustees, or their successors, or the survivers 
or survivor of them, shall designate, and at such times as thev or 
he miay appoint, having first elven notice of thie place or places, anal 
the time of such. sales, by wivertisement, published not less than 
three times a week, for six successive Weeks, In one or more hews- 
mupers published in the city of New York, also in the city of Boston, 
Massachusetts, and also in one or more newspapers published in the 
State of Arkansas, and wherever else required by law, and to ad- 
journ the said sules, from time to time, in their or his discretion, 
and, if so adjourning, to make said sales, without further notice, at 
the time and place to which the same may be so finally adjourned, 
and to make and deliver to the purchaser or purchasers of the said 
premises cood and sufficient deed or deeds in the law for the same 
in fee-simple; which sales, made as aforesaid, shall be a perpetual 
bar, both in law and equity, alist the said party of the first part, 
its successor and assigns, and all other persons claiming or to claim 
the said railroads, real estate, property, and premises, or any prurtor 
pareel thereof, by, from, through.or under the said party of the first 
prert, Its successors or ASSIGNS : und, after deducting from the proceeds 
of such sales just allowances for all expenses thereof, including attor- 
neys’ and counsel fees and all other expenses, advances, or habilities 
Which mav have been made or incurred by the said trustees in re- 
spect to the said railroads, lands, and premises, or anv part or parcel 
thereof, or In operating or maintaining the said railroads or any part 
thereoforin managing the business thereof, while in the possession of 
sald parties of the second part. aud their successors, and in arranging 
for and completing thi nile aioresaid, and all the payments which 
may heve been made by them for taxes or assessments on the said 
preniises, or any part thereof. as well as compensation for their 

ISS or his owWwnh Services, te ee }) hy thie sud proceeds to the priy- 
ment of the principal of each of the said bonds as may be at 

that time unpaid, a ther or not the same shall have previously be- 
come pavable, and of the interest which shall at that time have 
accrued on the said) principal, and be unpaid, without diserimina- 
tion or preference, but ratably to the aggregate amount of such un- 
paid principal and acerued and unpaid interest: and if, after the 
payment of the same in fall, a surplus shall remain, to pay over 
such surplus to the said company, or as any court of competent 
jurisdiction shall order, it being expressly agreed and understood 
that in no case shall any advantage be taken of any valuation, ap- 
praisement, stay, or extension laws by the said party of the first 
part, nor of any Injunction or stay of proceedings, or any process to 
be applied for or obtained by it to prevent such entry and sale as 
aforesaid ; and it Is also expressly agreed that none of the coupons 
or interest warrants which may have been detached from said bonds 
shall be entitled to or share in any of the proceeds of such sale un- 
less the same are held and owned by the actual holders and owners 
of the bonds to which said coupons were respectively attached at the 
issue of said bonds, and that such coupons as may be held by any 
other person than the actual owner or holder of the bonds to which 
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they were respectively originally attached shall be considered merely 
aus an unsecured obligation of said railway, and shall not be entitled 
to the Security of this ortwage. 

And it is hereby decliured and agreed that the receipt of the said 
trustees, or of such of them as shall make such sales, shall be a 
sufficient discharge to the purchaser or purchasers of the premises 
which shall be sold as aforesaid for his or their purchase-moneys, 
and that such purchaser or purchasers, his or their heirs, executors, 
or administrators, shall not, after payment thereof, and having such 
receipt, be liable to see to the application of such purchase-moneys 
Upon or for the trusts or purposes of these presents, or be in any 
manner Whatever answerable for any loss, misapplication, or non- 
application of such purchase-moneys, or of any part thereof, or be 
obliged to inquire into the necessity, expediency, or authority of or 
for any such sales, 

Article fourth. And it is further covenanted and agreed by 

Is4. and = between the parties hereto that in case of a sale, whether 
judicially or otherwise, of said premises embraced or described 

in this mortgage, any holder of the bonds secured thereby may bid 
at such sale, and the amount of the bid er purchase-money on said 
sules over and above the costs, charges, and eXpenhses in any wav 
attending the same, and over and above the amount that may be 
found due to said trustees under this mortgage or under article 
second and third thereof, may be parle and satisfied, in whole or In 
part, by the outstanding bonds and coupons, save the coupons de- 
tached as aforesaid, or mv of them secured hereby, and said bonds 
and cou polis, save the coupons detached as aforesaid, shall be re- 
ceived in payment and-satisfaction of said purchase-money, accord- 
ing to their value, to be determined by the net amount arising from 
said sales. And it is further covenanted and agreed bv and between 
the parties hereto that if in case of any sale, judicial or otherwise, of 
the premises embraced in this mortgage the holders of a majority 
in interest Of the then outstanding bonds secured by this mortgage 
shall, in writing, request the said trustees, or their or his survivor or 
survivors, successar or successors, so to do, they are, and he ts 
hereby, authorized to purchase the premises described herein for the 
use and benefit of the holders of the then outstanding bonds and 
COUpOrs, suave the coupons detached as aforesaid, secured by this 
mortgage, at a price not exceeding the par value of the bonds then 


outstanding, with the interest due thereon ; and that, having so pur- 


chased said premises, the right and title thereto shall vest in said 
trustee or trustees, for the use and benefit of such of the holders of 
the bonds secured hereby as may, within six months from the day 
of said sale, elect to become stockholders or members of a newcom- 
pany or corporation to be formed by said trustees, or by such 
majority in interest of said bondholders, upon the same terms and 
conditions as said majority become stockholders or members of such 
new company, but not otherwise. And whenever said trustees or 
the holders of a majority of said bonds shall have organized a new 
company or corporation as aforesaid, the said trustees, or their 
survivor or survivors, successor or successors, shall reconvey the 
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premises so purchased by them or him tosaid new company or cor- 
poration. 


185 ~ Article fifth. In case default shall be made in payment of 


any halt-vear’s interest on anvot std bonds, at the time and in 
the manner provided in the coupon issued therewith, upon due presen- 
tation at or after maturity, and offer to surrender the same,and such 
default shall continue for the period of SIX months after the sald cCou- 
pon shall have been due, then and thereupon, and on the applica- 
tion of the holder or holders of at least tive hundred thousand 
dollars, par value, of said bonds, the principal of all the bonds 
secured hereby shall become and be immediately due and payable, 
anvthing contained in) the sid bonds or herein Lo the contrary hot- 
withstanding. 


Article sixth. The said trustecs shall, in their discretion, have. 
full power to conve Voor release, Lipront the written request oft the 


party of the first part, the whole or any part of any lands acquired 
or held tor the purposes of stations, depots, shops, or other build- 
Ings, and shall also have power to convey or release as aforesaid, on 
like request, any lands or property which in the judgment of the 
trustees shall not be necessary for use in connection with the said 
railroad, or which may have been held for a supply of fuel, gravel, 
or other material; and also to convey or release as aforesaid, on like 
request, any lands not occupied by the track which may become dis- 
used by reason of a change of the location of any station house, 
depot, shop, or other adjacent buildingconnected with the said rail- 
road, or any part thereof, and’ such lands not occupied by the track 
and adjacent to such station house, depot, shop, or other building, as 
the said COMPANY may deen exped ntto disuse or abandon by reasoll 
of such change, and toconsent to any such change, and to such other 
changes in the location of the track or depot or other buildings, iis 
In there judgment shall have.become expedient, and to make and 
deliver the instruments necessary or proper to carry the same into 
effect; but any lands which may be acquired for permanent use in 
substitution for any so released shall be conveved to the trustees 
upon the trusts of these presents; and said company, while in’ pos- 
session of said premises, may, from time to time, sell and dispose of, 
according to its discretion, such portions of the rails, equipments, 
machinery,and implements atany time held or acquired for the use 
of the said railroads, as may have become unnecessary or unfit tor 

such use, replacing the same by new, and which shall be ap- 


IS6 plied by the said company to the improvement or increase of 


the premises hereby mortgaged, and made subject to the lien 
and operation of these presents, 

Article seventh. It is mutually agreed by and between the parties 
hereto that the word “trustee,” as used im these presents, shall 
be construed to mean the trustees or trustee for the time being, 
whether original or substituted: and, whenever a vaeanev shall 
exist, to mean the surviving or continuing trustees or trustee: and 
such trustees or trustee shall, during such yvacaney, be competent 
to exercise all the powers by these presents granted to or conferred 
upon the parties of the second part. And it is further mutually 


ca mage 


nnn eee — 
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agreed by and between the parties hereto, and it is hereby declared 
to be a condition upon which the parties of the second part have 
assented to these presents, that the said trustees shall not be in any 
manner responsible for any default or misconduct of any agent, de- 
positary, or person emploved by them in good faith, nor except for 
their own wilful default or misconduct, nor shall any trustee be 
liable for the default of anv co-trustee ; that in all cases said trustees 
shall be authorized to pay such reasonable compensation as they 
shall deem properto all the attorneys, servants, — agents they may 
reasonably employ in the management of their trust; that the said 
trustees shall be entitled to just compensation for all services which 
thev or either of them may hereafter render in their trust, to be 
paid by the said company, or out of the income of the property, and 
for that purpose may at any time apply to the courts, without notice 
to any person, except the said party of the first part, its suecessors 
or assigns: that said trustees, or any successor, may resign or dis- 
charge themselves or himself of the trust created by these presents, 
by notice in writing to the said company, and to the existing trus- 
tee, if there be such, at least three months before such resignation 
shall take effect, or such shorter time as they may accept as adequate 
notice, and upon the due execution of the conveyances hereinafter 
required, 

That in case at any time hereafter the said trustees, or any trustees 
or trustee hereafter appointed, shall die or resign, or become incapa- 
ble or unfit to act in the said trust, a successor or successors to such 

trustee or trustees shall be appointed by the surviving or 
IST) ~—s continuing trustee, if any such there be, with the consent of 

the said railroad company: and the trustee or trustees so 
appointed, with the trustee surviving or continuing, if any, shall 
thereupon become invested with all and singular the powers, au- 
thorities, and estates granted to or conferred upon the party of the 
second part by these presents, and all the rights and Interests requi- 
site to enable them or him to execute the purpose of this trust, 
without any further assurance or conveyance, so far as.such effect may 
be lawful; but the surviving or continuing trustee shall immediately 
execute all such conveyances and other instruments as may be fit 
or expedient for the purpose of assuring the legal estate in the 
premises jointly with himself to the trustee so appointed ; and upon 
death, resignation, or removal by any court of competent Jurisdic- 
tion of any trustee, or an appointment in their or his place in pur- 
suance of these presents, all their or his powers and authorities by 
virtue hereof shall cease; and all the estate, right, title, and interest 
in the said premises of any trustee so dying or resigning, or being 
removed, shall, if there be a co-trustee surviving or continuing In 
oflice, wholly cease and determine ; but the said trustee so resigning 
or being removed shall, on the written request of the new trustee 
who may be appointed, immediately execute a deed or deeds of con- 
vevance, to vest in such new trustee jointly with the continuing 
trustee, and upon the trusts herein expressed, all the lands, prop- 
erty, estates, rights, and franchises which may be at that time held 
upon the said trusts; provided, nevertheless, and it is hereby de- 
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clared and agreed, that in case it shall at any time hereafter prove 
impracticable, after reasonable exertions, to appoint, In the manner 
hereinbefore provided, a successor In any vacancy which may have 
happened in said trust, application in behalf of all the holders of 
the bonds secured hereby may be made by the surviving or continuing 
trustee, or, if the trust be wholly vacant, by holders of the bonds 
secured hereby to the aggregate amount of five hundred thousand 
dollars, to any court of competent jurisdiction in the State of Arkan- 
sus, for the appointment of a new trustee or new trustees. 

Article eighth. And the said party of the first part, for itself, its 

successors and assigns, in consideration of the premises, and 
ISS of one dollar to it duly paid by the said parties of the second 

part, the receipt whereof is hereby acknowledged, hereby 
covenants and agrees to and with the said parties of the second part, 
and the survivor of them, their and his successors and assigns, that 
the said party of the first part, its successors and assigns, shall and 
will, from time to time, and at all times hereafter, and as often as 
thereunto requested by the trustees under this indenture, execute, 
deliver, and acknowledge all such further deeds, convevances, and 
assurances in the law for the better assuring unto the said parties 
of the second part, and the survivor of them, their and his successors 
in said trust, upon the trusts herein expressed, the lands, premises, 
property, railway equipments and appurtenances hereinbefore men- 
tioned, and to which the said railroad company is or may hereafter 
for any reason become entitled, or which the said company, its sue- 
cessors or assigns, av in any manner acquire, as by the said trus- 
tees, or their counsel learned in the law, shall be reasonably advised, 
devised, and required. And = said party of the first part further 
covenants and agrees that it will pay all taxes, charges, rates, levies, 
and assessments which are now or may hereafter be levied, imposed, 
or assessed on any part or all of the properties or franchises hereby 
conveyed, or Intended to be conveyed, and will take care of and pre- 
serve the same, and will, at its own cost, do all acts and things 
hecessary to be done to keep valid the len hereby created upon all 
the properties and franchises hereby conveyed or intended to be 
conveved ; also that it will cause this deed to be duly recorded in 
all proper places, and will do whatever else may be necessary or 
proper to give full effect to this conveyance. 

Article ninth. Tf the said party of the first part shall well and 
truly pay the sums of money herein required to be paid by it, and 
all interest thereon, at the times and in the manner herein specified , 
and shall well and truly keep and perform all the covenants and 
agreements herein required to be kept and performed by the said 
party, according to the true intent and meaning of these presents, 
then and in that case the estate, right, title, and interest of the said 
parties ot the second praert, ws trustees aforesaid, shall CEUs, deter- 
mine, and become void; otherwise the same shall be, continue, and 

remain in full force and virtue. 
IS) In witness whereof, the said The Little Rock, Mississippi 
River and Texas Railway has caused its corporate seal to be 
hereto aflixed, and the same to be attested by the signatures of its 
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a and treasurer, and the said parties of the second part have 
1ereunto set their hands and seals in token of their acceptance of 
the trust hereby created the day and year first above written. 


President of the Little Rock, Mississippi River and Texas Railway. 


> 
Treasurer of the Little Rock, Mississippi River and Texas Railway. 


Signed, sealed, and delivered in the presence of— 


STATE OF MASSACHUSETTS, = |. 
County of Suffolk, City of Boston, j ~~ 


Be it remembered that on this — day of July, A. D. eighteen hun- 
dred and eighty-one, before me, the undersigne com- 
missioner of deeds forthe Stateof Arkansas, within and for the county 
and State aforesaid, duly commissioned and sworn, and acting and au- 
thorized by law to administer oaths and aftirmations, and to take 
depositions, affidavits, and the proof and the acknowledgment of 
deeds or other instruments of writing, to be used or recorded in said 
State of Arkansas, residing in said city of Boston, in the county and 
State aforesaid, pet rsonally appeared Elisha Atkins, president of the 
Little Rock, Mississippi River and Texas Railway, to me personally 
and individually well known to be the same person whose name 
appears upon and is subscribed to the foregoing deed, and he being 
duly sworn by me, did depose and say that he was president of said 
rallway at the date of said execution of the foregoing instrument, 
and still is such president, and that said foregoing instrument was 
executed by and under a resolution of the stockholders, as well as 
of the directors of said railway, and thatthe said foregoing indent- 
ure was executed and delivered by the said railway as aforesaid, 
acting through him as such president thereof, by virtue of said reso- 
lutions, as the free act and deed of said railway, and for the consid- 

erations and purposes therein mentioned and set forth; and 
190- at the same time and place personally appeared George 8. 

Daniels, to nte individually well known to be the person he 
purports to be in and upon said deed as one of the signers thereof, 
who, being also duly sworn by me, did depose and say that he was 
the treasurer of said railway at the date of the execution of the fore- 
going and within indenture, and still is such treasurer, and that the 
seal of said railway was affixed to said instrument under and by 
virtue of the aforesaid resolutions, and that the said seal thereto 
attached is the seal of said railway, and that he saw the said Elisha 
Atkins sign and execute said foregoing indenture as such president, 
and that said foregoing instrument the act and deed of said railway 
for the considerations and purposes therein mentioned and set forth. 

In witness whereof, I have hereunto set my hand and affixed my 
ofticial seal as a commissioner of deeds for the State of Arkansas, 
at said city of Boston, in the county and State aforesaid, on the day 
and year last written. 


, 
Commissioner of Deeds for the State of Arkansas. 
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Exuipit H. 


OFFICE OF SECRETARY OF STATE, LiTTLE Rock, ARK. 

I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed pages contain a true, complete, and full copy of 
the articles of association ‘of the Little Rock, Pine Bluff and New 
Orleans Railroad Company, and attidavit of three of the directors to 
the subscription of stock thereto to the amount of one thousand dol- 
lars per mile, and the payinent to the directors of five per cent. upon 
such stock so subscribed, as appears by comparing the same with 
the original roll of said articles and affidavit now on file in’ this 
office. 

ln testimony whereof, [have hereunto set my hand and affixed 
my official seal at Litthe Rock, this twenty-second day of March, A. 
D. 15585. 

[SEAL | JACOB FROLICH, 
Secretary of State, 
By D. McRAE, Deputy. 


(ITere follows map, marked page 1? 1.) 


Isr2 In conformity with the acts of the General Assembly of 

the State of Arkansas, entitled an act toe provide for a gen- 
eral system of railroad incorporation, approved July 25, 1868, the 
undersigned have associated themselves together for the purpose of 
constructing, operating, Maintaining, and owning a railroad for 
publhie use, 1n the convevanhce of persons and property, as set forth 
In the following articles,and under the provisions of said general 
law: 

First. The mame of said corporation shall be the Little, Rock, 
Pine Bluth and New Orleans Railroad Company. 

Second. The same shall continue ninety-nine vears from the date 
of this incorporation. 

Third. The amount of the capital stock of said company, in- 
cluding the cost of constructing the road, the right of way, motive 
power, and other appurtenances for the completion and running of 
said roud, will be, as near as can be estimated. seven million one 
hundred and fifty-five thousand dollars, making seventy-one thou- 
sand tive hundred and fifty shares, of one hundred dollars each per 
share, of said stock. 

Fourth. There shall be tive directors, to arrange the affairs of 
said company, who shall consist of the following-named persons: 
George R. Weeks, Samuel W. Mallorv, James M. Lewis, Oliver P. 
Suvder, and Jackson E. Sickels. 

Fitth. Phe road to commence from the eity of Little Roek, and 
shall run thenee to or near Pine Blatt, Jefferson county, and Monti- 
cello, Drew county, te the State line, passing through or into Pu- 
laski, Jetlerson, Drew. and Ashley counties: and alse a branch from 
the main line, diverging at or near Pine Blui? and terminating at 
or near Eunice, said branch read passing through or mto Jefferson, 


Disha. and Chrieet counties, the length of the main line being about 
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one hundred and sixty miles, and the length of the branch about 
one hundred and five miles. . 

Sixth. The following-named persons shall be commissioners au- 
thorized to open books of subseription to the capital stock of said 
railroad company: George R. Weeks, Samuel W. Mallory, James 

M. Lewis, Oliver P. Snyder, and Jackson E. Sickles. 
13 In witness whereof, we have hereunto attixed our names 
and the shares of stock each of us agrees to take, this twenty- 
third day of November, 186s: 
GEORGE R. WEEKS, Little Rock, Ark., 53,000, 530 shares. 
SAMUEL W. MALLORY, Pine Bluff, 530 . 
JAMES M. LEWIS, Little Rock, 530 
OLIVER P. SNYDER, Pine Blutf, 530 
JACKSON E. SICKELS, Little Rock, 550 
STATE OF ARKANSAS, County of Pulaski: 

This day personally appeared before the undersigned, W. W. Wil- 
shire, chief justice of the State of Arkansas, Messrs. James’ M. 
Lewis, George R. Weeks, and Jackson E. Sickels, directors of the 
Little Rock, Pine Blutf and New Orleans Railroad Company, in the 
State of Arkansas, who, after being duly sworn, state that one 
thousand dollars of stock for every mile of railroad proposed to be 
built by said company has been subscribed thereto, and five per 
cent. paid thereon to the directors of said company. 

JAMES M. LEWIS. 
GEORGE R. WEEKS. 
JACKSON E. SICKELS. 


Snbseribed and sworn to before me, this twenty-third day of No- 


vember, A. D. 1868S. 
W. W. WILSHIRE, 


Chief Justice of the Supreme Court of Arkansas. 


Indorsed by impression of stamp: “Robt J. T. White, office 
sect’vy of State, Ark., Nov. 24, 1868." Further indorsed: “ Re- 
corded in book ‘Articles of Association, ’ office secretary of State, 
Ark., on page- 9% and 10.) Rob’t J.T. White, seeretary of State, 
Pr. Strong, clerk. 

(Here follows map, marked page 1‘)4.) 
1h) Which agreed statement and agreement as to exhibits is in 


the words and figures as following, to wit: 


19% ~=Cireuit Court of the United States, Eastern District of Ar- 
kansas. In Equity. 


Wirttiam S. WILLtAMs 
ve 
Lirrte Rock, Misstssippt River anp Texas Rariway et als. 


It is agreed by and between the parties to the above-entitled suit 
that, for all the purposes of this suit, the facts set forth in the 
16—1019 
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“agreed statement ” herein submitted are true, and that said agreed 


statement may be used and referred to upon the final hearing of 


said cause as fully and effectually as if the facts therein set forth 
had been offered and proved in evidence, waiving all other objec- 
tions thereto save those of materiality and relevancy, and reserving 
to each party hereto the right to take, prior to the final hearing,such 
additional evidence as may be competent, material, or relevant to 
the issues made by the pleadings in said suit. Judicial notice may 


be taken of all acts and statutes relating to or bearing upon any of 


the questions invelved in this suit. The words “ first mortgage,” as 
used in this * AAT ed statement.” are not to be taken as an admission 
on the part of the plaintiff that said) mortgage Is, in faet. a first 
mortgage, as ugalist the rllewed lien asserted by liam. 


la Ya Nlol jie nl 


1. The Little Reek. Pine BlaQiand New Orleans Railroad Com- 
AMV Was organized Now 24 TSGS, under an aet of the Gen 
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the MARS Sass ot AWRESTERRCT LE RLY, BEET ERT AUER aay, OWES, and prorelikiy a 
line of rathroad trom the CLV al Latthe Reek to Pin Wut sured 
themes to Monticello wd the southern Loarnrnnedaary line of sd Shale, 
with a branch diverging ater near Pie Bluth and terminating at 
or hear Eunice on the Mississippi river, as will more fully appear by 
reference toa COPY of the articles of association of said CORLP LEN 
and of the map therewith tiled, annexed to the defendants’ answer to 
said bill ot complaint, marked “ Exhibit I” to which reference 
may be had. Said company never located or constructed any part 
of its said projected line of road between Pine Blut® and the seuth- 
ern boundary line of said State via Monticello, but) wholly aban- 
doned the same. Nor did said Company ever detinitely locate or 
construct any part of its said line of road between Little Roek and 
Pine Bluff, but made two preliminary surveys thereof. 

The only work of construction which was ever done upon any 
part of the road which said company was authorized to build was be- 
tween Pine Blutfand Eunice, adistance of about eighty miles, Upon 
this portion of said road the work of construction began at Chicot 
City, on the Mississippi river, about nine or ten miles northerly from 
Eunice, in the early part of the vear IS7OQ, under a contract made 
by said company with D.C) Sawin, who agreed to clear, grade, and 
Popire for the tron fails the entire road-bed of said road between 
Pine sut® and Euniee, and to lay the ruls thereon, and to take in 
pavement thre refer certain first rorloere batuds ot sald CORTPRETEV, et I- 
tain bonds of the State of Arkansas, to be issued in aid of said com. 
pany under sud alleged actot July 21, Pses, certain county bonds 
and levee bonds, and also certain shares of the capital steck of said 
company. Said company itself was to provide and furnish the iron 
rails and fastenings, and the rolling-steck and equipment for said 
road. Said Sawin was engaged: upon said work of construction, and 
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also in preparing the road-bed of the Ouachita, Mississippi River 
and Texas Railroad Company for the iron rails until the time of his 
decease, in the month of September, 1875. The first ten miles of 

the road of said Little Rock, Pine Bluff and New Orleans 
198 Railroad Company were originally laid with iron rails, 

weighing fifty-six pounds to the lineal yard, but before the 
tirst day of January, 1871, said rails, with their fastenings, were 
taken up by order of the board of directors of said company, and 
laid upon that part of said road which was situated between Chicot 
City and Eunice. Subsequently, and before Jan. 1, 1874, iron rails 
weighing thirty-five pounds to the lineal yard were laid upon the 
entire line of said road between Chicot City and Pine Bluff. 

2. The Mississippi, Ouachita and Red River Railroad Company 
Was Incorporated and organized under an act of the General Assem- 
bly of said State of Arkansas, approved Jan, 22, 1855, entitled “An 
vet Ta relation to the Mississippi, Red River and Ouachita Railroad 
Company.” “for the purpase” as expressed in the third section af 
stid act, Sot eonstraeting and maintaining a nulroad from a point on 
the bank of the Mississipi river ater near Gaines’ Landing, 
through or near, Camden on the Quachita Nver, fo seme prorat on 
Red River at or near Palten, thence te seme point en the boundary 
line between the State of Arkansas and the State of Texas.” 

Prier to the vear IS61) Eunice, on the Mississippi river, had 
beotestablishedas the eastern terminus of said road, and about ninety- 
tive miles of grading had been done upon said road, though not con- 
tinuously, but ne rails had been laid upon any partofsaid road. After 
the vear IS61l,and until the reorganization of said company in the 
vear 1860, the work of construction upon said road had been en- 
tirely suspended, but was resumed again in the vear 1870, after the 
railroad commissioners of said State had approved the application 
of said company for a loan of the credit of said State under said 
alleged act of July 21, 1868, as set forth in Exhibit B annexed to 
the answers of said defendants to said bill of complaint. Eunice 
was originally selected as a common terminus for the road of said 
company and for the road of the Little Rock, Pine Bluff and New 
Orleans Railroad Company, but after a lapse.of between one and 
two years, and owing to the formation of a sand bar in the Missis- 
sippl river near Eunice, Chicot City was made such common termi- 
nus instead of Eunice. 

The work of construction upon said Mississippi, Ouachita and Red 

River road was begun at Eunice in the early autum of the year 
1s) = ISTO, under a contract made by said company with the said 

D.C. Sawin, who agreed te clear, grade, and prepare for the 
iron rails the entire line of said road from Eunice to Texarkana via 
Camden, and te lay the rails thereon, and to take in payment therefor 
certain first mortgage gold bonds of said company, certain land bends 
of said company, certain bonds to be issued by said State in aid_of 
said company, under said alleged act of July 21, 1868, also certain 
county bonds and certain shares of the capital of said stock company. 
Prior to the decease of said Sawin said road had been constructed 
and operated from Eunice to Collins, a distance of about twenty 


* 
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miles, and five additional miles of said road had been graded west- 
wardly from Collins by said Sawin. 

3. The State of Arkansas issued, in aid of said Little Rock, Pine 
Bluff and New Orleans Railroad Company, and of said Mississippi, 
Ouachita and Red River Railroad Company, under said alleged act 
of July 21, 1868, and delivered to said companies, the following 
State aid bonds at the date herein specified, to wit: 


To the Little Rock, Pine Bluffand New Orleans Railroad Company, 


$150,000 bonds, April 26, 1870. 
150.000 bonds, Aug. 2, ISTO. 
300.000 bonds, Oct. 7, ISTO. 
150,000 bonds, Jan. 17, 1871. 
450,000 bonds, Sept. 20, 1871. 


And tothe Mississippi, Quachitaand Red River Railroad Company, 


$150,000 bonds, Oet. 24, ISTO. 
150,000 bonds, Noy. 29, 1S70. 
150,000 bonds, Jan. 1S, 1871. 
150,000 bonds, Sept. 29>. 1871. 


The same persons were the promoters of both the said Little Rock, 
Pine Bluff and New Orleans Rauiroad Company, and of the said 
Mississippi, Ouachita and Red River Railroad Company, after its 
reorganization as aforesaid. All the bonds which were authorized 
to be issued under the several mortgage deeds executed by said 
companies were issued as first mortgage bonds, and were sold for 
what they purported to be on their face, to wit, the first mortgage 

bonds of said company. 
200 4. In October, 1875, said two railroad companies became 
consolidated into one corporation under the name of the 
Texas, Mississippi and Northwestern Railroad Company: but said 


last-named company never constructed and completed any part of 


the roads of said original companies. Both of said original com- 
panies, as well as said ‘Texas, Mississippi and Northwestern Railroad 
Company, became utterly and hopelessly bankrupt in the vear 1873, 
and receivers of the income and revenues of each of said original 
companies were appointed by the Pulaski chaneery court under said 
alleged act of July 21, 1868, and under said act of Avril 10,1869, 
and the proceedings were had in said court which are set forth in 


Exhibit 1). annexed to said bill of complaint; burt none of the re-° 


celvers so appointed ever took actual charge and possession of either 
of said roads, or operated the same, or attempted so to do. The re- 
ceipts of each and both said roads at that time were insufticient to 
keep said roads in suitable repair and to pay the expenses of oper- 
ating the same. 

5. Under the foreclosure suits against said companies, referred to 
in said bill of complaint, Jared E. Redfield was appointed by this 
honorable court receiver of each and both of said roads on or about 
April 17, 1875. At that time all that part of the line of the said 
road of the Little Rock, Pine Bluff and New. Orleans Railroad Com- 
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pany which was situated between Varner station and Eunice was 
so utterly dilapidated und out of repair by reason of heavy rains 
and high water in the Mississippi and Arkansas rivers, and conse- 
quent overflows, that it was impossible to run a hand-ear over the 
entire line of said road between said points; and the line of the Mis- 
sissippi, Ouachita and Red River railroad, between Eunice and 
Bowie, was in the same condition. The rolling-stock of said two 
companies, and of said consolidated company, consisted of four 
locomotive engines, of which only one was fit for use, one passenger 
‘ar, two combination cars, fourteen box cars, and twenty-nine flat 
‘ars, of which two latter classes of cars only about twenty-six were 
fit for service, the remaining seventeen having been wrecked and 
rendered unfit for use. The receiver, out of moneys assessed upon 
the holders of the first mortgage bonds issued by said original com- 
panies, at great expense put said road, between Pine Bluff 
201) and Chicot City, in such repair that trains could be run over 
said road between said points with safety at a very low rate 
of speed. These repairs were not finished until July 1, 1875. On 
Aug. 1, 1875, owing to heavy rains and high water m the Missis- 
sippi and Arkansas rivers, the greater part of the reoad-bed which 
had been thus put in repair was again overflowed and swept away, 
and it again | became necessary to again ineur very heavy expendi- 
tures in order to put said road in such condition as to make it avail- 
able for the transportation of passengers and freight. These repairs 
were not finished until about Oct. 1, 1875. On Feb. 3, 1876, by 
reason of the same causes hereinbefore set forth, a large part of said 
road between Varner station and Chicot City was again swept away, 
and said road could not be again operated, and was not operated 
between Pine Bluffand Chicot City until about Sept. 1, 1876. 

6. The defendant corporation, tinding that it was impossible to 
keep and maintain in safe repair at all times the line of roads of 
said original companies, as located and constructed from Pine Bluff 
to Eunice, and from Eunice to Collins, and acting under the advice 
of an experienced and competent engineer, who was familiar with 
that seetion of country through which said roads were originally 
constructed, determined to abandon so much of the said Pine Bluff 
road as Was situated between Varner’s station and Eunice, and to 
build a new line on higher ground, not subject to be overflowed, 
and to make Arkansas City, on the Mississippi river, about three 
miles below Chicot City, a common terminus for both said original 
Pine Bluff and Ouachita roads, instead of Chicot City. Said de- 
fendant corporation, also acting under the advice of said engi- 
neer, determitied to abandon all that part of the Ouachita road 
which was situated between Eunice and Bowie. In order to pro- 
cure the necessary authority to make such changes in location, 
said defendant corporation submitted to the Legislature of said 
State of Arkansas, at the ‘session held in the winter of 1877, 
the experience which it had undergone, as well as said origi- 
nal companies, in endeavoring to maintain at all times in safe re- 
pair the line of roads as originally constructed by said Little Rock, 
Pine Bluff and New Orleans Railroad Company, and by said Mis- 
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sissippi, Ouachita and Red River Railroad Company, between 
202s Pine Bluff and Eunice, and between Eunice and Bowie, and 

the utter impossibility of keeping said road throughout its 
entire length in a suitable condition for the safe transportation at 
all times of passengers and freights. As the result of these repre- 
sentations, the General Assembly of said State passed an act, ap- 
proved March 3, 1877, entitled “An act authorizing the change or 
abandonment of location by railroad corporations,” in and by which 
said act it is provided as follows, to wit: “ That whenever, in the 
opinion of the board of directors of any railroad corporation incor- 
porated under the laws of this State, it shall be found impracticable 
to construct or maintain their road or branches, or any part thereof, 
Upon the location or route heretofore adopted, they shall have 
power to make such changes therein, not exceeding twenty miles 
laterally, as in their judgment will best tend to economy of con- 
struction or to promote the business of the road; and to that end 
they are hereby authorized to abandon any location heretofore 
made, and to remove the track or rails therefrom to such line as 
they may hereafter adopt in licu thereof: Provided, Such change or 
changes shall be indicated by a map filed in the office of the secre- 
tary of State within three months after the passage of any vote or 
votes authorizing such changes: Provided further, That nothing in 
this act contained shall be construed to impair the lability, if any, 
of any corporation to any individual by reason of such change or 
changes, or to take away the rights, if any, which any person may 
have in the premises at the time of such change of location.” 

7. After the passage of said act the board of directors of this de- 
fondant corporation, in accordance with the advice of said engineer, 
utterly abandoned the old line of said Pine Bluff road between Var- 
ners station and Eunice, a distance of about fiftv-four miles, and 
in lieu thereof adopted the new line of road between Varner’s  sta- 
tion and Arkansas City, which was recommended by said engineer, 
and also utterly abandoned all that part of the line of said Ouachita 
road which was situated between Eunice and Bowie, and caused a 
map of said new location to be filed in the office of the secretary of 
State of Arkansas, as required by said act of March 3, 1877. The 
defendant corporation subsequently built and has since continued 

to hold and operate the aforesaid line of road upon said new 
205 location between Varner’s station and Arkansas City, a dis- 

tance of about forty-four miles; also between Trippe and 
Bowie, a distance of about four miles. All of the aforesaid changes 
in location of lines could have been made by said original com- 
panies under said act of IS77 had they then been in existence. 
Said defendant corporation has also built and now holds and oper- 
ates about forty-two additional miles of road between Little Rock 
and Pine Blatlh,and about thirty-tive additional miles of road between 
Collins and a point about four miles westwardly from Warren; also 
a branch road of about tour miles in length, from the main line to 
a point Opposite Rob Rov, on the Arkansas river, making an agere- 
gate of one hundred and seventy miles of road owned and operated 
by said defendant corporation. The iron rails which had been 
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originally laid upon the Pine Bluff road weighed only thirty-five 
pounds to the lineal yard, and they had become so bent, twisted, and 
worn out that it was utterly impracticable to lay and use the same 
upon the new line of road between Varner’s station and Arkansas City. 
The defendant corporation was compelled to lay, and did lay, new 
iron rails, of a much heavier weight and pattern, with new fasten- 
ings, upon said new line of road between Varner’s station and Ar- 
kansas City, and has also been compelled, in order to operate its 
road with safety, to take up the aforesaid light iron rails originally 
laid upon said road between Pine Blatf and Varner’s station, a dis- 
tance of about twenty-six miles, and to replace them with rails of a 
much heavier weight and pattern. By reason of the aforesaid 
changes no part of the iron rails originally laid upon said road _be- 
tween Pine Blatt and Chicot City is now in use upon the main 
track of the defendant corporation between Little Rock and Ar- 
kansas City, and of the original road of said Ouachita Company, 
only so much thereof remains as is situated between Bowie and 
Collins. The light iron rails thus taken up are now in the posses- 
sion of the defendant corporation. The map annexed to defend. 
ants’ answers, and marked “ Exhibit I,” with the references and ex- 
planations thereon noted, correctly delineates the lines of roads as 
originally constructed by said Pine Bluff and Ouachita companies, 
respectively, between Pine Bluff and Collins; also the new line 
which was adopted by the defendant corporation upon which its 

road was constructed and is now operated ; oo those parts 
204 of its road which this defendant corporation has constructed 

since its organization, and which it now operates; and also 
so much of the line of road of said defendant corporation as_re- 
mains to be constructed and completed. 

8. Said defendant corporation has also increased its rolling-stock 
as follows, to wit, from the four locomotive engines hereinbefore de- 
scribed to twelve; from one passenger coach to fifteen; from forty- 
three flat and box cars, of which only twenty-six were fit for use, to 
two hundred and fiftv-nine, besides adding at a large expense other 
equipments and tools, not necessary to enumerate. All the moneys 
with which to meet and pay the aforesaid repairs upon said original 
lines of road, and with which to build, complete, and equip the one 
hundred and seventy miles of road now held and operated by the 
defendant corporation as aforesaid, have been aha and provided 
for from the sales of bonds issued under said first mortgage deed to 
said Reed and Winchester, and under said second mortgage deed to 
said Atkins and Dexter, and all said bonds issued under said mort- 
gages have been bought and sold in good faith and the proceeds 
thereof applied to the proper and legitimate uses of said defendant 
corporation. 

%. After the decrees had been rendered confirming the sales had 
in said foreclosure proceedings against said Pine Blutf and Ouachita 
companies, and after the organization of this defendant corporation, 
all such holders of the aforesaid tirst mortgage bonds issued by said 
respective original railroad companies as elected to take the benefits 
of said decrees of confimation, transferred and assigned to said de- 
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fendant corporation the aforesaid bonds of said respective companies 
so held by them and paid to said corporation in money a sum equal 
to five per centum of the face value thereof, for which said bonds so 
transferred and assigned, and in payment therefor said defendant 
corporation issued and delivered to sueh several holders certiticates 
of full paid shares of its capital stock equal inamount and at the par 
value thereof to the face value of said bonds so assigned and trans- 
ferred, excluding COUP OTE, wid for the aforesaid tive per centum 
thereot required to be parid, sid eotually praitel in money, said de- 
feredaant corporation issued and delivered its first lhortyage bonds at 
the rate of Seventy per centum of the peer value thereof, Up- 
205 wards of two miaillion six hundred thousand dollars face value 
of said tirst mortgage bonds issued by said Litthe Roek, Pine 
Bluth and New Orleans Railroad Company, and by said) Mississippi, 
Ouachita and Red River Railroad Company, respectively, have been 
transferred and a signed, as aforesaid, to the defendant corporation, 
and said corporation has issued and delivered in pavinent therefor 
to said several holders of said bonds an equal amount of its full pari 
capital stock. ALL the bonds thus received by said defendant cor- 
poration were by it proved before the master appointed to state the 
accounts In said suits, and said corporation received the distributive 
shore of the purchase-moneys belonging to said bonds. Many shares 
of stock of the defendant corporation so issued have been sold and 
conveyed for valuable considerations by such original holders to 
other persons, and said shares of stock and said mortgage bonds 
have been respectively listed at the Stock Exchange in Boston as 
full paid shares of stock, and as the first mortgage bonds of this de- 
fendant corporation, secured by a first lien on its road and proper- 
ties, and have been publicly sold as such in the city of Boston and 
elsewhere in the United States. The stockholders of said defendant 
corporation, on the tirst dav of January, S85, numbered mn the aggre- 
gate eighty-five persons as against thirty-one persons who originally 
became holders of said shares. 
10. Phe defendant corporation has issued and sold as such all its 
first mortgage bonds and all its second mortgage bonds which it is 
authorized to issue and hegotlate under said several Mortgage deeds 


upon its one hundred and seventy miles of completed road, to wit, 


two million one hundred and twenty-five thousand dollars of its said 
first mortgage bonds and one million two hundred and seventy-five 
thousand dollars of its said second mortgage bonds. Said defendant 
corporation has also issued its scrip to the amount of one hundred 
and thirty-live thousand four hundred and thirty-one dollars, the 
payment of which is secured by certain coupons attached to certain 
of said first mortgage bonds and by the lien of said first mortgage 
deed, which said coupons said defendant corporation was unable to 
meet and pay at their maturity. 
lmmediately after its organization the defendant corporation took 
possession of its roads and properties, bought as aforesaid, at 
MALLE) sald foreclosure sales, and has ever since continued in the 
quiet and peaceable possession of the same as the purchaser 
thereof, | 
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The extracts set forth on pages 14 and 15 of the printed bill are 
correctly quoted from the bill of foreclosure in the suit of Charles 
Main ef als. v. Little Rock, Pine Blut? and New Orleans Railroad 
Company et als, and may be read at the hearing as evidence with 
like effect as the original. 

The report of the committee of the bondholders set forth on purges 
16, 17, IS, and 19 of the printed bill is a correet copy ot said report, 
and may be read at the hearing as evidence with like effect as the 
original, 

The augreement between the bondholders to obtain a foreclosure of 
the mortgages against said railroads is correctly set forth on pages 
If, 20, 21, 22, and 23 of the printed bill, and may be read at the 
hearing as evidence with like effect as the original. 

Kither party may refer to and read in evidence in this cause any 
of the exhibits or record testimony in the suitof Tompkins ev. Little 
Rock and Fort Smith Railway. 

The moneys with which to pay the interest coupons maturing 
Upon said State aid bonds issued to the Little Roek, Pine Bluff and 
New Orleans and the Mississippi, Ouachita and Red River Railroad 
Companies down to and including Oct. 1, 1S72, were furnished by 
said respective companies, and at the time of the institution of the 
sult against the Little Rock, Mississippi River and Texas Railway 
the defendant corporation, reported in 31 Ark. Rep., pages 701 ef 
seq.. the books in the office of the treasurer of said State showed, and 
now show, that no part of the moneys sought to be recovered in said 
last mentioned action was ever furnished by said State of Arkansas 
or any of its officers; but it is agreed that neither the defendant cor- 
poration, nor any of its officers or attorneys, had any knowledge of 
the aforesaid payments by said company prior to the institution of 
this suit, and that none of the stockholders of the defendant cor- 
poration were ever stockholders of said Pine Bluff and Ouachita 
companies; and said suit was defended by said defendant corpora- 
tion upon the assumption that said interest moneys had been pro- 
vided by said State. 

It is coneeded that the plaintiff purchased the State aid 
207 bonds and coupons referred to in the bill of complaint since 
the rendition of the decision of the supreme court of Arkan- 
sus in the aforesaid case of the State of Arkansas rv. The Little Rock, 
Mississippi River and Texas Railway, 51 Ark. Rep., 701, without 
actual notice of said decision in the open market in the city of New 
York at the then current price, and without notice of any want of 
power or defect in the issue of said bonds other than is shown upon 
the face of said bonds. 
C.W. HUNTINGTON, 
3 Solicitor for Defendants. 
JOHN McCLURE, 


Solicitor for Complainant. 
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20S | Agreement as to Lerhihits. 


Circuit Court of the United States, Eastern District of Arkansas. In 
Equity. 


Wirtram S. WInttams 
i. 
Litr.E Rock. Muisstssiprt River AND Texas Ratitway ef als. 


It is agreed by and between the parties to the above-entitled cause 
as follows, to wit: ! 

First. That Exhibits A, B, and ©, annexed to the plaimtiff's bill 
of complaint, contain true copies, Ist, of the decree of this honorable 
court, confirming the sale had in the foreclosure proceedings insti- 
tuted by Charles Main ef als. v. The Mississippi, Ouachita and Red 
River Railroad Company ef a/s. ; 2d, of the affidavit of the purchasers 
at said sale, which said affidavit is tiled in the foreclosure suit in- 
stituted by Charles Main ef als. v. The Little Rock, Pine Bluff and 
New Orleans Railroad Company ef als, » od, of the affidavit and pe- 
tition of said purchasers filed in both said foreclosure suits ; and, 4th, 
of the commissioners’ report of sale in said: foreclosure suit against 
said Mississippi, Quachita and Red River Raitroad Company. 

Second. That Exhibit E®, annexed to the defendants’ answer, is a 
true copy of the decree rendered by this honorable court contirming 
the sale had in the foreclosure proceedings instituted by Charles 
Main ef als. v. The Little Rock, Pine Bluff and New Orleans Railroad 
Company et als. 

Third. That Exhibits A and B, annexed to the defendants’ 
209) answers, are true and correct copies of the applications made 
by said Litthe Rock, Pine Blatl and New Orleans Railroad 
Company, and by said) Mississippi, Quachita and Red River Rail- 
road Compruny, respeetively, to the I}. mired ot Railroad ( ‘OMI sSleners 
of said State of Arkansas, for a loan of the credit of said State in aid 
of the respective roads of said CODPRUTES, nnd oft the uetion und pro 
coodings oft std bare thereon, 

Fourth, That Exhibit BE. annexed to the defendants’ answers, is 
nm true nid correct COPY ot tha articles at ussechition oft the \lissis- 
stp and Red River Realroad Compra, and of the proceedings of 
said) Board of Ratlroad Conunissioners upon the apphieation by said 
COT RETEN fora loan of the eredit of sud State in ald of the econstrue- 
tion ot its std POTN N TEN ter rod 

Pitth, That Exhibuts Cand DD. annexed to defendants’ answers, 
are trae nna OCOUPPOEEE COP TEs ot the seve ral Moertoyanye aden ds, ervoOoeul al 
by sald Litile Rook, Pine BlatPand New Orloans Railroad Company, 
and by suid Mississippi, Ouachita and Red River Railroad Company, 
DOSpockleve Ivete Baananun A. Fareham and David Bo Siekels. trustee 
The same were daly ereeauted and aeknowlodmod. as follows, te wit, 
sud Pine Blut? mertaawe. on April 24 UST) and svid Ouachita 
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Nov. 10, 1874; said Pine Bluff mortgage was recorded in. Pulaski 
county, June 25, 1870, and in Jeffersen county, July 12, 1871. 

Sixth. That Exhibit ID) *annexed to the plaintiff's bill of com- 
plaint, contains true and correct copies of the proceedin rs had in the 
Pulaski chancery court by the State of Arkansas ex rel. Henry Page, 
treasurer, against said Little Rock, Pine Bluff and New Orleans 
Railroad Company, and against said Mississippi, Ouachita and Red 
River Railroad Company. 

Seventh. That Exhibits F and G, annexed to the defendants’ an- 
<wers, are true and correct copies of the first mortgage deed, and of 
the second mortgage deed, respectively, which were duly acknowl- 
edged and executed by the detendant corporation to the trustees 
named therein, and which mortgage deeds were severally duly re- 

corded immediately after each of the same was executed. 
210 Kighth. That Exhibit H, annexed to the defendants’ 
answers, is a true copy of the articles of association of said 
Little Roek, Pine Blutf and New Orleans Railroad Company, and of 
the map of the projected lines of road of said company filed there- 
with. 

Ninth. That Exhibit I, annexed to the defendants’ answers, is a 
true and correct map, Ist, of the lines of roads as originally con- 
structed by said Pine Bluff and Ouachita companies, respectively, 
and of the changes therein made by the defendant corporation 
under said act of March 5, 1877; 2d, of the new road of the de- 
fendatt corporation which it has constructed and completed since 
its organization on Dee. 18, IS75; and, Srd, of the road of the de- 
fenedant corporation which still remains to be built. And that 
the explanations aud note made upon said map are true and cor- 
rect, 

Wherefore the parties plaintif? and defendants in the aboeve-en- 
titled cause. do hereby waive formal proof of each and all the 
aforesaid) exhibits, and agree that the same mav be admitted in 
evidence and used and referred to at the tinal hearing of said cause 
as fully and effectually as if said exhibits had been formally preven, 
but reserving te each of the parties herete all other objections to 
the admission of any of said exhibits in evidence. 

CW. HUNTINGTON, 
Solicitor for Defendants. 
JOTIN MeCLURE, 


Nolicitor for Complairant, 


aul Which documentary evidence ts in the words and figures 
as follows, to wit 


4 Ddhcrrraecnl | Biivdene ow Faintaf. 


In the Cyreuit Court of the United States for the Eastern District of 
\rkansas Ih Chancery 


Wirriaw TL Towraxirys 
Deen lLarerike Roex ane Poet Svurrn Rarway Cowpany e ef. 


The following papers, numbered respectively from Na 1 to Na 
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9, inclusive, constitute the documentary evidence of the plaintiff in 
this action: 


No. 1. 


To the judges of the circuit court of the United States for the east- 

ern district of Arkansas : 

Henry W. Paine, of Cambridge, in the State of Massachusetts, and 
acitizen of said State of Massachusetts, as he is a trustee under 

the deed of mortgage hereinafter mentioned, brings this his 
21 bill against The Little Rock and Fort Smith Railroad Com- : 

pave, a corporation created by anid existing under the laws 
of the State of Arkansas, and a citizen of said State of Arkansas ; 
Thomas C. Peek, J. D. Plose, Jolin TL. Haney, Jolin J. Clevetrenin ; 
Robert C. Bruce, and Harvey Lewis, surviving partners of the late 
firm of Bruce, Brother & Company ; Augustus If. Garland and Lucius 
b. Nash, former copartuers under the firm nameot Garland & Nash ; 
Augustus IL. Garland, IHlenry Kyles, Uriah M. Rose, Wilson B. Gib- 
son, and Benton J. Brown, all of Little Rock, in the State of Arkan- 
sas, and citizens of the State of Arkansas; Jolin G. Steacy, now ’ 
at said Little Rock, and John P. Yorston, of , Nova Scotia, as 
they are surviving partners of the late firm of Pierce, Steacy & Yors- 
ton; Cornelius Ilurley, of ———, in the State of ———, and a citizen 
of said State of > Andrew J. Battelle and John G. Battell, both 
of Memphis, in the State of Tennessee, and citizens of said State ™ 
Tennessee, copartners doing business under the firm name of Battell 
& Co.; The Saint Louis Railway Supplies Manufacturing Company, 
a corporation existing under the laws of State of Missouri and a citi- 
zen of said State of Missouri. 

And thereupon your orator complains and says : 

First. That the said The Little Rock and Fort Smith Railroad 
Company, at the time of the execution of the mortgage deed herein- 
after mentioned, was, and now Is, a corporation duly created by and 
existing under the laws of said State of Arkansas, for the purpose of 
conducting, operating, and maintaining a railroad from Little Rock, 
by way of Van Buren, to Fort Smith in said State, with authority to 
make, execute, and deliver the mortgage deed and bonds secured 
thereby hereinafter more specifically set forth. That on the twenty- 

second day of December, in the vear ISoo) Charles G. Scott, the @ 
214 then president, and John EH. Haney, the then secretary of the 

suid The Little Rock and Fort Smith Railroad Company, Le 
ing thereunto legally and duly authorized, by vote of the stockhold- 
ers of said railroad COMPA, ata mecting of said stockholders, \ 
held in conformity with the provisions of the law incorporating said 
company, executed and delivered in the name and in behalf of and 
under the corporate seal of said comnpany to Henry W. Paine and 
Samuel T. Dana, both of the State of Massachusetts, and citizens of 
said State, as trustees, a certain deed of mortgage, bearing date thes 
said 22d day of December, by which said deed of mortgage the said 
The Little Rock and Fort Smith Railroad Company granted, bar- 
gained, sold, conveyed, and transferred unto the said Henry W. . 
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Paine and Samuel T. Dana, trustees, as joined tenants, and not as 
tenants In common, and to the survivor of them, and their successors 
and assigns, all and singular the railroad of the said The Little 
Rock and Fort Smith Railroad Company,or which the said company 
is by law authorized to construct, being the line of railroad thereto- 
fore known or thereafter to be known as the Little Rock and Fort 
Smith Railroad,as the same was and thereafter might be constructed 
from the city of Little Rock, in the county of Pulaski and State of 
Arkansas, to the city of Fort Smith, in the county of Sebastian and 
State aforesaid, near the western boundary line of said State of Ar- 
kansas, including all the railways, branches, ways, rights of way,all 
tracks, bridges, viaducts, culverts, fences, depots, station houses, en- 
gine houses, cur houses, freight houses, wood houses, water stations, 
machine shops, and all other buildings and structures, with the 
lands appurtenant to the same, and all locomotives, tenders, cars, 
and other rolling stock or equipment, and all machinery, tools, im- 
plements, fuel, materials, and all other personal property of every 

nature, kind, and description then held or acquired, or there- 
215 = after to be held or acquired, by the said company, its succes- 

sors or assigns, for use in connection with the railroads or 
branches of said company, or with any part thereof, or with the 
business of the same; and also all franchises connected with or 
relating to the said railroad or branches, or to the construction, 
maintenance, or all of said railroad or branches, and all the fran- 
chises, rights, and things of whatsoever name or nature then held or 
thereafter to be acquired by the said The Little Rock and Fort Smith 
Railroad Company, or its successors, together with all and singular 
the tenements, hereditaments, and appurtenances to the said rail- 
-road, branches, lands, and premises, or either thereof, belonging or 
in anyWise appertaining, and the reversion and reversions, remain- 
der and remainders, tolls, incomes, reversions, rents, issues, and 
profits thereof; and also all the estate, right, title, interest, property, 
possession, claim, and demand whatsoever, as well in law as in equity, 
of the said The Little Rock and Fort Smith Railroad Company, of, 
in, and tothe same, and any and every part thereof, with the appur- 
tenances, excepting and reserving all the lands which. theretofore 
had been, or thereafter might be, granted to said company by the 
Congress of the United States or by the State of Arkansas, and all 
such lands as theretofore had been, or thereafter might be, granted, 
given, or conveved to said company in pavment for subscriptions to 
its capital stock, or otherwise, all which said lands (with the excep- 
tion of the ways, rights of way, and real estate hereinbefore specific- 
ally named or mentioned) are, in and by said deed of mortgage, 
reserved and excepted, 

To have and to held the above mentioned and described railroad, 
branches, real estate, personal property, and premises, with the ap- 
purtenances, and except as hereinbefore reserved, unto the said 
Henry W. Paine and Samuel T. Dana, trustees, as joint tenants, and 

not as tenants in common, and to the survivor of them, and 
216 their successors and assigns, to the only proper use, benefit, 
and behoof of the said Paine and Dana, trustees, and the sur- 
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vivor of them, and their successors and assigns, in trust, neverthe- 
less, for the purposes in said deed of mortgage expressed ; all of which 
Will more fully and at large appear by reference to said original 
deed of Mortgage, to be in court produced, and toa Copy thereof 
hereto annexed, marked “ Exhibit A,” which your orator prays may 
be taken to be and considered as a part of this his bill of complaint. 
And your orator avers that said deed of mortgage was duly stamped 
as required by the internal revenue laws of the United States, and 
recorded as required by the laws of the State of Arkansas mm the sev- 
eral counties upon the line of the railroad of the said The Little 
Rock and Fort Smith Railroad Company, and in such counties as 
the property described in said mortgage deed was situated, and 
Whenever else required by law. 

Sond.” And your orator, further complaining, says that the said 
The Litthe Rock and Fort Smith Railroad Company executed and 
delivered the aforesaid deed of nortyage to the said Henry W. Paine 
and Samuel TL Dana, trustees, inorder the more effectually to secure 
the paavrnent of the principal and interest of three thousand tive 
hundred bonds of said railroad company, and whieh said railroad 
COT PRU had resolved to issue and newotlate, each of said bends 
being of the denomination of one thousand dollars, and amounting 
in the aggregate to three millions tive hundred thousand dollars, 
pavable in United States gold coin, on the tirst dav of January, in 
the vear nineteen hundred, at the city of Boston, Massachusetts, 
with interest thereon at the rate of six Per Centum per AnMUT, PREV 
able semi-annually in gold com of the United States, free from any 
United States Government tax.at said city of Boston, on thedirst 

day of July and January in each vear upon presentation and 
217) surrender of the coupons or interest warrants attached to said 

bonds, as they severally might become due and payable, the 
first of said coupons or interest Warrants being due and pavable on 
the first dav of July, in the vear eighteen hundred and seventy: all 
of which will more fully and at large appear by reference to a copy 
of said bonds set forth in the deed of nortoage above mentioned, a 
copy whereof is hereto annexed marked “ Exhibit AW” and which 
vour orator prays may be taken to be and considered as a part of 
this his bill of complaint, 

And your orater is informed and believes, and therefore avers, 
that the said Phe Littl Rock and Fort Smith Railroad Company, 
after the execution and delivery of the aforesaid deed of mortgage 
to the satd Henry W. Paine and Samuel T. Dana, trustees, and after 
said deed of mortgage had been duly stamped and recorded, as re- 
quired by the laws of the United States and of the State of Arkansas, 
did from: time to time issue the entire amount of bonds described in 
the aforesaid deed of mortgage, and to secure the payment of the 
principal and interest of which said bonds the aforesaid mortgage 
deed was executed, and that the aforesaid three thousand tive hun- 
dred bonds, amounting In the aggregate without interest to the sum 
of three millions tive hundred thousand dollars, remain outstanding 
against said railroad company. 

Third. And vour orator, further complaining, says that in and by 


inne 
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article seventh of said deed of mortgage it was mutually agreed by 
and between the said The Little Rock and Fort Smith Railroad Com- 
pany and the said Henry W. Paine and Samuel T. Dana, trustees, 
that the word “ trustees” as used in said mortgage deed should be 
construed to mean the trustees or trustee for the time being, whether 

original or substituted, and that wherever a vacancy should 
218 exist to mean thesurviving or continuing trustee, and that such 

trustee should, during such vacancy, be competent to exercise 
all the powers by said deed of mortgage granted to or conferred 
upon the aforesaid Henry W. Paine and Samuel T. Dana, as joint 
trustees; also, that either of said trustees, or anv successor, may re- 
sign or discharge himself of the trust created by said deed of mort- 
gage by notice in writing to the said railroad company and to the 
existing trustee, if there be such. three months before such resigna- 
tion shall take effect, or such shorter time as they may accept as 
adequate notice. 

And vour orator avers that pursuant to the aforesaid provisions 
of said deed of mortgage the said Samuel T. Dana did,’on the thir- 
teenth day of May, in the vear eighteen hundred and seventy-one, 
notify vour orator and the said railroad company, in writing, by 
notice dated on said thirtieth dav of May, that he resigned his afore- 
said trust under said deed of mortgage, and no successor to the said 
Dana has as vet been appointed In said trust, whereby and by virtue 
of the provisions of said deed of mortgage above recited vour orator 
is vested with the authority and is competent to exercise all the 
powers granted to or conferred upon vour orator and the said Sam- 
uel T. Dana jointly as trustees. 

Fourth, And vour orator, further complaining, says that in and 
by article tirst of sad deed of nortgauge it Was provided that until 
default should be made by the said The Little Rock and Fort Smith 
Railroad Company, its suecessors or assigns, in the payment of the 
principal or Interest, or some part thereot, of the aforesaid bonds, to 
secure Which said deed of mortgage Was executed, or some one of 
said bonds, or in some other requirement of said deed of mortgage, 
the said railroad company should be suffered and permitted to pos- 
sess, aunage, operate, and enjoy the said railroad and branches, with 

its equipments and appurtenances, and also the lands and 
219% premises, property and franchises in said mortgage deed de- 

scribed; and to receive, take, and use the tolls, incomes, reve- 
nues, rents, issues, and profits thereof in the same manner and with 
the same effect as if said mortgage deed had not been executed. 

And in and by article second of said deed of mortgage it was, 
among other things, provided that in case default should be made 
In the payment of any interest on any of the said bonds according 
to the tenor thereof, or of the coupons thereto annexed, and any 
such default shall continue for the period of three months, it should 
be lawful for the said trustees, or their survivor of them, or their 
successors, personally or by their or his attorneys or agents, the said 
default still continuing, upon the written request of the holder or 
holders of one hundred of said bonds to enter into and upon, and 
take possession of, all and singular the railroads, lands, personal 
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property, and yiremises in and by said mortgage deed conveyed, and 
to have, hold, possess, use, and employ the same, operating by their 
or his superintendents, managers, receivers, or servants, or other 
attorneys or agents, the said railroads, and conducting the business 
thereof. 

And in and by article third of said deed of mortgage it was also 
provided, among other things, that in case default should be made 
In the payment of any interest on any of the aforesaid bonds (to 
secure Which said morfvage deed was executed) according to the 
tenor thereof, or of the coupons thereto annexed, and such default 
should continue for the period of six months, it should likewise be 
lawful for the said trustees, or the survivor of them, or their suc- 
cessors, after entry as aforesaid, or other entry or without entry, 
personally or by his or their agents to sell and dispose of all and 
singular the railroads, lands, personal property, and = franchises in 
and ly said mortyave deed conveved, or intended so to be, bv publie 
auction in the city of Little Rock, in the county of Pulaski, or at 

such other place within the said State of Arkansas as the said 
220 trustees, or the survivor of them, or their successors, should 

designate, and at such time as he and they may appoint, after 
having first given the notice of the time and place of such sale, as 
presertbed in said article seventh, and that such sale made pursuant 
to the terms of said article should be a perpetual bar, both in law 
and in equity, against the said Phe Litthe Rock and Fort Smith 
Railroad Company, its successors and assigns, and all other persons 
claiming or to claim the said premises, or any part or parcel thereof, 
by, from, through, or under the said railroad company, its successors 
Or assigns. 

And in and by article fourth of said deed of mortgage it was also 
rovided that in case default should be made in the payment of any 
malf year’s Interest on any of the aforesaid bonds, at the time and in 

the manner in the coupon issued therewith provided, the said cou- 
pon having been presented and the payment of the interest therein 
specified having been demanded, and sueh default shall continue 
for the period of three months after the said coupon shall have be- 
come due and been demanded as aforesaid, then and thereupon the 
principal of all the said bonds shall, at the election of the said trus- 
tees, become Immediately due and pavable. 

All of which will more fully and at large appear by reference to 
the aforesaid original deed ot mortwage, to ne in) court produced, 
and to the copy thereof hereto annexed, marked “ Exhibit A,” 
which vour orator prays may be taken to be and considered as a 
part of this his bill of complaint. 

Fitth. And your orator, further complaining, savs that the said 
The Litthe Rock and Fort Smith Railroad Company has made de- 
fault and failed to pay the following COUpons or Interest warrants 
attached to the bonds issued under the aforesaid deed ot mortgage, 
us the same became due and payable, viz: The coupons due and 

pavable January 1, S71; the coupons due and payable July 
2211, IST1; the coupons due and pavable January 1, 1872; the 
coupons due and payable July 1, 1872; the coupons due and 
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pavable January 1, 1875; the coupons due and payable July 1, 
IS73; the coupons due and payable January 1, 1874; and the afore- 
said coupons still remain unpaid notwithstanding the coupons due 
and pavable upon many of the said bonds on January 1, 1871, and 
July 1, S71, were presented for payment and the payment of the 
interest therein specitied was duly demanded; that the entire line of 
the railroad of the said The Litthe Rock and Fort Smith Railroad 
Company from the citv of Little Rock to the city of Fort Smith is 
about one hundred and sixtv miles in length; that the said rail- 
road has thus far been only conscructed from Argenta, a point upon 
the north side of the Arkansas river, opposite to the city of Little 
Rock, to the town of Clarksville in said State, a distance of about 
one hundred miles, and satd railroad bas been operated from. Ar- 
venta to Clarksville for about the }* riod of one vear; that said com- 
panv, as vour orator is informed, has issued all the bonds secured 
by the aforesaid mortgage deed, as well as all the bonds issued 
under and secured by a mortgage executed upon the lands granted 
to said CODDpPAnY by acts of ¢ ‘ongress and of the General Assembly of 
the Stateof Arkansas: that said railroad company has become, now 
is, and fora long time has been, notoriously and hopelessly insol- 
vent, without credit and without means of establishing a credit ; 
that the bonds of said company issued under the aforesaid mortgage 
to the said Henry W. Paine and Samuel T. Dana, trustees, as well 
as the bonds issued under the mortgage upon the lands granted to 
suid company as aforesaid, command only a nominal price in the mar- 
ket: that the returns of the earnings and expenses from the operation 
of the road of said company from Argenta to Clarksville for upwards 
of a vear show that said railroad bas been operated and maintained 
ataloss; that itis inthe opinion of many persons competent to 
222 form and express an opinion in such matters that said rail- 
road cannot be profitably operated or made to pay more than 
its expenses until said road is extended and completed to Fort Smith,as 
was originally intended by the act ofthe General Assembly of the State 
of Arkansas incorporating the said The Little Rock and Fort Smith 
Railroad Company, and to aid in the construction of which said 
railroad the Congress of the United States granted to the State of 
Arkansas, and the State of Arkansas granted to the said railroad 
company, every alternate section of public land of the United States, 
net mineral, to the amount of ten alternate sections per mile for 
each mile of railroad, and adjoining and adjacent to the line of said 
railroad; that said land grant will, by the terms and conditions 
thereof, become torfeited unless an additional section of twenty miles 
of said railroad is completed, to the satisfaction of the ‘Secretary of 
the Interior of the United States, on or before the thirteenth day of 
May, in the vear eighteen hundred and seventy-five ; that the road- 
bed of said railroad and a number of its bridges and rolling-stock 
require renewals and repairs, in order to render the same safe for 
the transportation of passenger and freight, but said railroad com- 
pany, as vour orator is Informed and believes, has ne money and 
no means of raising money with which to make the aforesaid neces- 
sury renewals and repairs. 
18s—1019 
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And your orator avers that, by virtue of the power and authority 
conferred upon him by the aforesaid deed of mortgage, and more 
particularly described by articles four and seven thereof, hereinbe- 
fore recited, he has elected that the principal of ail the bonds issued 
under said deed of mortgage shall become and be immediately due 
and payable. 

Sixth. And your orator, further complaining, says that prior to 
the execution and delivery of the aforesaid deed of mortgage to the 

said Henry W. Paine and Samuel T. Dana the said The Lit- 
225 tle Rock and Fort Smith Railroad Company, being desirous 

of availing itself of the provisions of an act of the General 
Assembly of the State of Arkansas, approved July 21, 1568, and en- 
titled “An ast to aid in the construction of railroads,” and of receiv- 
ing the State aid therein provided for, having first complied with 
all the terms and conditions prescribed by said act, in due form of 
law made application to the Board of Railroad Commissioners of said 
State of Arkansas for a loan of the credit of said State in conformity 
with the provisions of said act, and thereupon such proceedings were 
had as required by said act; that thereafter, to wit, on the twenty- 
eighth day of April, 1869, said Board of Railroad Commissioners ap- 
proved and granted said application, and thereafter the said The 
Little Rock and Fort Smith Railroad Company became entitled to 
and had the right, upon complying with the terms and conditions 
of said act, to ask for, demand, and receive the bonds of the State of 
Arkansas in the sum of one thousand dollars each, payable in thirty 
vears from the date thereof, with COUpPOTs thereto attached for the 
payment of Interest on the same, in the city of New York, semi- 
annually, at seven per centum per annum, tothe amount in the ag- 
gregate of ten thousand dollars in) bonds for each mile of said rail- 
road, and thereafter the said The Little Rock and Fort Smith Raal- 
road Company, as your orator is informed and believes, from time 
to time received from the Governor of said State of Arkansas for the 
time being the bonds of the State issued under said act, to the 
amount in the aggregate of one million dollars of said bonds, the 
same being the amount of bonds to which said company was entitled 
under the provisions of said act for or upon one hundred miles of 
its said railroad, for which said bonds the president of said company 
from time to time duly filed his official receipts, together with the 
attidavits of himself and four directors, as required by the provisions 

of said act. But your orator avers that none of said State 
224 aid bonds were issued to said cCOmMpany until long after the 

execution and delivery of theaforesaid mortgage to said Paine 
and Dana. 

And your orator, further complaining, says that it was provided 
in and by section seven of said act that the Legislature should from 
time to time impose upon each railroad company to which bonds 
shall have been issued a tax equal to the amount of the annual in- 
terest upon such bonds then outstanding and unpaid, which tax 
might be paid in money or the past due coupons of the State at par, 
and that after the expiration of five vears trom the completion of 
said road the Legislature should Impose an additional special tax 
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of two and one-half per cent. per annum upon the whole amount 
of State aid granted to each company, payable in money or in the 
honds and coupons of the State at par, and if in money, that the 
same should be invested by the treasurer of the State in the bonds 
of the State at their current market value; that the taxation pro- 
vided for in said section should continue until the amount of bonds 
issued to each company, with interest thereon, shall have been paid 
us specitied in said section, in which case the said road shall be en- 
titled to a discharge from all claims or liens on the part of the State. 
Said section seven also contained a proviso to the effect that nothing 
in said section contained should be so construed as to deprive any 
company securing the loan of the bonds of the State therein pro- 
vided for from paving the whole amount due from each company to 
the State at anv time in the bonds of the State loaned in aid of rail- 
roads, or the coupons thereon or In money. 

And your orator, further complaining, says that it was also pro- 
vided in and by said section eight of said act that in case said 
company should fail to pay the taxes imposed by said section seven, 
as hereinbefote recited, at the time the same became due, and for 

sixty days thereafter, it-should be the duty of the treasurer of 
225 the State, by writ of sequestration, to seize and take possession 

of the income and revenues of said company until the amount 
of said defaults should be fully paid up and satisfied, with costs of 
sequestration, after which said treasurer shouid release the further 
revenues of said company to its proper officers. 

And vour orator, further complaining, says that it was also pro- 
vided in and by section twelve of said act that at the next general 
election to be holden under the provisions of section three of article 
fifteen of the constitution of said State the proper officers having 
charge of such election should open a poll, as in other cases, take 
and receive the ballots of electors qualified to vote for officers at 
such election for and against said act,in compliance with section six 
of article ten of said constitution—such ballot to contain the words 
“ For Railroads” or “Against Railroads”—-and that if it should appear 
that a majority so voting have voted “ For Railroads,” said act should 
immediately become operative and have full foree, and all laws 
theretofore passed for loaning the credit of said State in aid of rail- 
roads should cease and be void; but if a majority should be found 
to have voted “ Against Railroads,” said act should be void and of 
no effect. 

Seventh. And your orator, further complaining, says that under 
and by virtue of an act of the General Assembly of said State of 
Arkansas, approved April 10, 1869, entitled “ An act to provide for 
paving the interest of the bonds issued to aid in the construction of 
railroads,” it was provided that all bonds issued to aid in the con- 
struction of railroads should be so issued as to make the interest 
thereon become due on the first day of April and the first day of 
October in each vear, that is to say, that on all bonds issued between 
those dates the fractional coupons should be cut off or cancelled at 

the time they are issued, so that the interest shall not com- 
226 mence accruing until the date of the next semi-annual pay- 
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nine thousand five hundred and ninety-two dollars and _ fifty-two 
cents: and on the 23d day of June, 1873, reeovered another judg- 
ment “ugiainst sale COMPANY in said court for the sum of twelve 
thousand eight hundred and twenty-two dollars and fifty cents ; and 
on the 6th day of November, 1873, recovered one other Judgment 
against said company in said court for the sum of two thousand 
seven hundred and fifty-one dollars and twenty-one cents; that the 
said John J. Clendenin, one of said defendants, on the 6th day of 
January, 1S72, recovered judgment against said company in said 
court for the sum of one handred and fifty dollars; that the said 
defendant, Cornelius Hurley, on the 9th day of January, 1872, re- 
covered judgment in said court against said company for the sum 
of seven thousand nine hundred cighty-one dollars and _ five 
cents: that the said defendants, Robert C. Bruce and Harry 
Lewis, surviving partners of the late firm of Bruce, Bro. & 
C'o., on the | st day of November, S75. recovered judgment in 
said circuit court against said company for the sum of five hun- 
250 dred fifty-five dollars and ninety cents; that the said de- 
fendants, Augustus TL. Garland and Nash, late copart- 
ners under the firm name of Garland & Nash, on the 15th day of 
November, 1873, recovered judgment in said court against said com- 
pany for the sum of twelve hundred dollars; that the said defend- 
ant, Augustus TH. Garland, on the 15th day of November, 1875, re- 
covered judgment in said court against said company tor the sum of 
three thousand nine hundred fourteen dollars and eighty-eight 
cents; that the said defendant, Henry Kvles, on the 15th dav of 
November, 1875, recovered judgment in said circuit court against 
sald company for the sum of three hundred and fifty dollars; that 
the said defendant, Uriah M. Rose, on the 11th day of. Mareh, 1874, 
recovered Judgment in said court against said company for the sum 
of four thousand seven hundred and fifty dollars; that the said de- 
fendant, Jolin G. Steacy and Jolin P. Yorston, surviving partners of 
the late firm of Pierce, Stacey & Yorston, on the 19th day of March, 
IS74, recovered judgment in said court for the sum of five thousand 
five hundred and ten dollars ; that the said defendant, W. B. Gibson, 
on the Sd day of March, 1874, recovered judgment in said’ court 
against said company tor the sum of two thousand one hundred and 
twenty-two dollars and thirty-five cents ; that said defendant, Benton 
J. Brown, on the Sth day of March, 1874, recovered judgment in 
said court against said company for the sum of five hundred forty- 
three dollars and liftv-cents ; that the defendants, Andrew J. Battell 
and John G. Battell, doing business as copartners under the firm 
name of Battelle & Company, on the l4th day of December, 1873, 
recovered judgment In the cireuit court of the United States for the 
eastern district of Arkansas against said company for the sum of 
one thousand two dollars and twenty-seven cents, and that the de- 
fendant, The St. Louis Railway Supplies Manufacturing Com- 
251 panv, on the 5th day of December, 1873, recovered judgment 
against said company in said United States cireuit court for 
the sum of five thousand seven hundred seventy-six dollars and 
thirty-eight cents, all of which said judgments your orator is in- 
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formed and believes still remain unsatisfied in whole or in part, and 
are still in full foree and effect against said company; and your 
orator is advised that under and by virtue of the - of the State 
of Arkansas the aforesaid judgments are a lien upon the road and 
property of said company, subject, however, to the lien created by 
the aforesaid mortgage executed to the said Henry W. Paine and 
Samuel T. Dana by the said The Little Rock and Fort Smith Rail- 
road Company, as hereinbefore set forth. 
To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereby praved, 
your orator hereby waiving the necessity of the answer ot said de- 
fendants being put in under the oatlis of said defendants, or the oath 
of any of them, and may, according to the best and utmost of their 
several and respective knowledge, remembrance, information, and 
belief, full, true, direet, and perfect answer make to all and singular 
the matters aforesaid, paragraph by paragraph, and that as fully and 
particularly as if the same were here repeated and they and every 
of them distinctly interrogated thereto, and that the railroad of the 
said The Little Rock and Fort Smith Railroad Company, together 
with all its franchises, equipments, appurtenances, and property 
mentioned or described in the aforesaid deed of mortgage executed 
* the said Henry W. Paine and Samuel T. Dana as aforesaid may 
be sold subject to the lien of the State of Arkansas, if your honors 
shall find and decree that any lien exists in favor of said State 
prior to the lien created by said deed of mortgage, and that 
the proceeds of said sale may be paid into this honorable 
court to await the order and direction of said court; and 
252 ~~ that until said sale can be effected and the title of the pur- 
chasers, under such sale, can be perfected, a receiver or re- 
celvers may be appointed by this “wlive -- court to take possession 
of said railroad, franchises, and property mentioned or described in 
the aforesaid deed of mortgage, and may be directed by this honor- 
able court in the operation of said road and the management of the 
aforesaid railroad and property ; and that said company may be re- 
strained from intermeddling therewith, and that said receiver or 
receivers be authorized to borrow money sufficient to operate said 
road and to make all necessary repairs upon the road-bed, track, 
bridges, and rolling-stock, as well as to complete said road, so that 
the lands granted to said company by the acts of the Congress of the 
United States and by the General Assembly of the State of Arkan- 
sas may not become forfeited, and that said receiver or receivers be 
authorized to receive the moneys so borrowed by debentures to be a 
lien upon said railroad already constructed, and that may be here- 
after constructed, by said receiver or receivers, to take precedence of 
said mortgage lien thereon: and that all persons claiming under the 
said The Little Rock and Fort Smith Railroad Company, and ail 
other persons claiming by, through, or under said company, may 
be absolutely barred and foreclosed off and from all equity of re- 
demption in and to the said mortgaged premises and every part 
thereof forever, and for such other and further relief as to your 
honors may seem meet in the premises— 
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May it please vour honors to grant unto your orator a writ of sub- 
peena, to be directed to the said The Little Rock and Fort Smith 
Railroad Company, the said Thomas C. Peek, John H. Haney, John 
J. Clendenin, Cornelius Hurley, Robert C. Bruce, and Harvey Lewis, 
as they are surviving partners of the late firm of Bruce, Brother & 

Company; Augustus H. Garland and Lucius B. Nash, late co- 
235 partners, under the tirm name of Garland & Nash; Augustus 

Hl. Garland, Henry Kyles, Uriah M. Rose, John G. Stacy, and 
John P. Yorston, surviving partners of the late firm of Pieree, Stacy 
& Yorston; Wilson B. Gibson, Benton J. Brown, Andrew B. Battelle, 
and John G. Battelle, copartners under the firm name of Battelle & 
Company, and The St. Louts Railway Supplies Manutacturing Com- 
pany, commanding them, and each of them, at a certain. time and 
under a certain penalty therein to be limited, yy rsonally Lo appear 
before this honorable court, and then and there full, true, and per- 
fect answers nake to all and singular the premises, and further to 
stand to perform and abide such further order, direction, and de- | 
cree therein as to this honorable court shall seem meet. 


HENRY W. PAINE, 7rustee. 


By his attorneys in fact— 
CW. TUNTINGTON, 
QD. W. YONLEY., ; 
CLARK & WILLIAMS, | 


Nolicitors aad of ( il pyse } hor ( onplainant. 
. a. 
Usxirep States oF Awerntca, Kastern District of Arkansas : 


Then the above-named C. W. Tluntingeton personally appeared 
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HENRY ¢. CALDWELL, 


bi NX. Dist. ob eeelene 


Endorsed: Filed and writs tssued May 12,1874. Ralph L. Good- 


rich, clerk. 
24 Uxirep States oF AMERICA, Kastern District of Arkansas: 


I, Ralph Goodrich, clerk of the cireuit court of the United 

States for the eastern district of Arkansas in the eighth eireuit, 

hereby certity that the foregoing writing annexed to this certificate 

is a true, correct, and compared copy of the original retaining of 
reeord in mv office. 

In witness whereof, | have hereunto set my hand and the seal of 

said court, this 23d day of March, in the vear of our Lord one thou- 
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sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundredth and seventh. 

Attest: [n. s.] RALPH L. GOODRICH, Clerk. 
250 No. 2. 

SECRETARY OF STATE'S OFFICE, 
LitrLE Rock, ARKANSAS. 

I. Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed pRigres contain a true, complete, and full co  _— 

First. Of the appheation of the Little Rock and Fort Smith Rail- 
road Company to the Board of Railroad Commissioners for State aid 
from the State of Arkansas. 

Second. The proceedings of the Board of Railroad Commissioners 
of Arkansas granting State aid to said Little Rock and Fort Smith 
Railroad Company, as appears by comparing the same with the 
original application and record, respectively, now on file in my 
otlice. | 

In testimony whereof, | have hereunto set my hand and affixed 
mv official seal, at Litthe Rock, this March 15th, A. D. 1885. 

[1 s.] JACOB FROLICH, 
Secretary of State. 


Orrick oF THE Lirrte Rock AND Fort 
Svirnh Ratroap Company, 
Lirrike Rock, November 4th, 1868, 
To the Honorable Board of Railroad Con.missioners of the State of 

Arkansas: 

The undersigned respectfully represents that he is the president 
of the Litth Rock and Fort Smith Railroad Company; and he 
hereby respectfully makes application, for and on behalf of said 
company, for the benefits of an act of the General Assembly of the 


State of Arkansas, entitled “An act to ald in the construction of 
railroads.” which was approved by the Governor July 2st, 1868, 

nna ratitied bv a Peer of the quahtied electors of the 
28 State, at a general election held November 3d, 1S88, and he 


’ 
4 


requests that the bonds of the State of Arkansas be granted 
to the said Little Rock and Fort Smith Railroad Company at the 
rate of ten thousand dollars (810.000) per mile, in accordance with 
the provisions of the act aforesaid. 

A copy of the charter of said company is herewith submitted, to- 
vether with a copy of all laws that have been enacted amending the 
same. | 

The following is a statement showing the present organization of 
said company : 

Board of directors: Charles G. Seott, of Litthe Rock; Jonas M. 
Febbetts, of Little Rock: Jacob L. Shinn, of Russellville; Moreon 
Rose, of Clarksville: James P. King, of Franklin county; Augustus 
J. W ood, ot Van Buren: Jesse Turner, of Van Buren: Hugh IF. 
Thompson, of Van Buren; one vacancy. 

President: Charles G. Scott. 

Vice-President: A. J. Wood. 

19—1019 
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Executive Committee: Charles G. Scott, J. L. Shinn, J. M. Feb- 
betts. 
Secretary and pro tem. Treasurer: J. H. Haney. 
The authorized capital stock of the company is seventeen hundred 
and fifty thousand dollars ($1,750,000). The amount of stock 
237 subscriptions received, exclusive of the State subscription, is 
$150,800. The State subscription on account of the swamp 
land fund of Clarksville swamp land district is estimated to be 
$65,000, of which the sum of $38,000 has been paid. : 
A map is herewith submitted, showing, approximately, the loca- 
dion of the road from Little Rock to Fort Smith, the counties trav- 
ersed, the principal streams crossed, and the villages lying upon and 
near the line of the read. 
The company has already expended about $12,000 for construc- 
tion upon the west end of the road near Van Buren. 
The financial condition of the company is as follows: 


Assets, including money on hand, bills receivable, &e., 
CE SLE LAN TN ECR RENE SRN: S24.000 
Liabilities, estimated. .___ _-- 9 GOO 
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The resources of the company are considered to be ample to enable 
the company to grade and bridge and to fully prepare for the super- 
structure the entire road; and may be generally stated as follows : 


County and individual stock -_...................... $150,800 
State stock on account of swamp land fund of Clarksville 
swamp land district, estimated_......-----.--..----- 65,000 
Land grant mi ade by the v hited States, 1,000,296 acres, 
at > $2.50 EA ENED PRE SpE cae OCA CTR eee MaeEM UP 2 923,240 
Te I oc nes cote SAMO 


It is further expected that the several counties and towns along 

the line of the road will vote liberal appropriations of bonds in aid 

of the company, and also that considerable donations will be ° 

258 made or subscribed by private parties who feel an interest in 
the construction of the road. 

The subseriptions to the ecapits al stock of the company can also be 
very largely increased whenever the work of construction shall have 
been commenced 

‘he report of Hon. Jesse Turner, former president of the com- 
many, showing the progress of the company up to November, 1808, 
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that they shall recetwe the bonds of the State of Arkansas in such 
amount as may be appropriated by law to aid in the construction of 
the road, and they are now prepared to proceed with the work of 
construction as soon as this application shall have been approved by 
vour honorable board. 

The necessity for the construction of our road is demonstrated by 
the fact that at least one-fourth of the population of the State,and a 


country. 
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Fort Smith 
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[SEAL] 


Attest: 
J. H. HANEY, Secretary. 


the beard. 


(Signed) 


(Signed) 


large proportion of the civilized Indians upon our western border, 
would become immediately tributary to it, and without it they must 
remain, for an indefinite period, cut off from the markets of the 
This road is also an indispensable link in a great chain 
or system, connecting as it will the various projected lines leading. 
in every direction, eastwardly from Little Rock, with the Atlantic 
and Pacific road leading from Fort Smith to the shores of the Pacific 
Ocean, on the 35th parallel route. It is also true that, in the opinion 
of competent engineers, there can be no competing line constructed 
from Little Rock to Fort Smith for anything like the moderate esti- 
mated cost of this road. 

The company has thus far been sustained by the efforts of a few 
individuals, and the people of Arkansas, as well as the capi- 
talists of the East, are now fully sensible of the merits of this 
enterprise and the great importance of its early completion. 

All of which is respectfully submitted. 

In testimony whereof I have set my hand, and caused the seal of 
the company to be affixed at Little Rock, this 4th day of Novem- 
ber, 1S6s. 
C. G. SCOTT, President. 


EXECUTIVE OFFICE, 
Little Rock, April 28, 1869. 

The Board of Railroad Commissioners met at 5 o’clock p. m., April 
28, 1869, at the call of the president of the board, all the members 
of the board being present. 

On motion of Commissioner White, the application of The Little 
Rock, Arkansas Valley and Fort Smith Railroad Company for State 
aid having been withdrawn by said company, and the General As- 
sembly having passed an act, approved April 12th, 1868, entitled 
“An act supplemental to an act to incorporate The Little Rock and 

Railroad Company,” approved January 22nd, 1855, &c., 
legalizing the acts of said company done under either of the titles 
by which said company has heretofore been called or known, and 
also fixing the name of said company as The Little Rock and Fort 
Smith Railroad Companv— 

It was resolved byw the Board of Railroad Commissioners that 
State aid be granted to said company at the rate of ten thousand 
(210.000) dollars per mile for one hundred and fifty (100) 
miles of its Himes, commencing at Little Rock, in accordance 
with provisions ef “An act to ald In the construction of ral- 
“approved Jul 

, 
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The board then adjourned to meet at the call of the president of 


POWELL CLAYTON, 


President. 


BENJ. THOMAS, 


Secretary. 
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241 No. 3. 


OFFICE OF SECRETARY OF STATE, 
Lairtte Rock, ARKANSAS. 

I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
‘that the annexed pages are true, complete, and full coples— 

lirst. Qt so muedh ot the ( sovernor s hiecssaice made to the General 
Assembly on July @rd, 1868, of Arkansas, as pertains and relates to 
railroads. 

Second. Of so much of the Governor's hessage made to the Gen- 
eral Assembly of Arkansas, November 24th, 1565, as pertains and 
relates to railroads, 

Third. A resolution requesting the Governor to report to the 
house of representatives If anv aid has been given to any of the 
roads in this State, and, if not, whv it has not been given; dated 
February 19th, 1869. 

Fourth. A reply to the above resolution from the Governor of 
Arkansas as by his private secretary, dated Mareéh Srd, 1869, as ap- 
pears by comparing all of the above with the house journals of the 
sessions of LS6S and 1S6%, respectively, : 

In testimony whereof, I have hereunto set my hand and seal at ; 
Little Rock, this the 19th day of Mareh, A. D. 1883. 


_ Ee 


fh. s.] JACOB FROLICH, 
Secretary of State. 
242 JOURNAL OF Hovusk or REPRESENTATIVES, 
Fripay, July 3d, 1868. 
. House met pursuant to adjournment. 
Roll was called and quorum present. 
+ * 4 ‘ ' . 
A message was received from his excellency the Governor, by the 
hands of Mr. Keys Danforth, his private secretary, which was, on 
motion of Mr. Coolidge, read in the words following, to wit: -- 
“ Fellow-citizens of the Senate and House of Representatives: 
* * * * > * » | 
Railroads. 


Closely connected with the question of immigration are our rail- 
road interests. : 

The emigrant in seeking and locating his new home is apt to fol- 
low railroad lines. And whilst it is true that our noble rivers. which ; 
spread over our State like great arteries, afford a natural means of | 
inter-communication unsurpassed by any other State, thev are in- 
sufficient, and, for traveling purposes, must soon give way to rail- 
road communication. 

The very act of constructing our railroads will bring into our 
State thousands of laborers, who will soon discover superior iInduce- 
ments to stay among us, and, by communicating with their friends, 
will produce a flow of immigration which, once started, will rapidly 
_ Increase. : 
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But I need make no arguments in favor of railroads, for I believe 
vour honorable and intelligent body is fully convinced of their great 
value and importance. They are themselves existing witnesses of 
their wealth-giving power, for wherever they reach out their iron 
arms the seeds of prosperity are rapidly disseminated; wherever the 

shrill voice of the “iron horse” is heard every brauch of in- 
243 dustry is stimulated; along the track upon which he courses 

the forests disappear, the rough face of nature is smoothed 
down, and farms, villages, towns, and cities spring up as by magic; 
us each successive train sweeps by, laden with the varied mer- 
chandise of every clime, far out to the right and left is disseminated 
information for the people—educating as well as enriching. 

Can we do anything at this time to encourage this great interest 
which brings with it so many blessings? There is one important 
step which I believe we can and should take in that direction. 

A railroad bill should be passed before you adjourn which will 
provide for the loaning of the credit of the State to such roads as are 
now, or may hereafter be incorporated, which shall be shown to be 
of sufticient benefit to the State to justify such loan, and which may 
not have received from the General Government, by grant of lands 
or otherwise, sufficient assistance to insure the completion of the 
same without the aid of the State. 

The constitution wisely provides that the credit of the State shall 
never be loaned without the consent of the people, expressed at the 
ballot-box. The question should therefore be submitted to the 
people at the fall elections, which will: enable you, upon your reas- 
sembling, to take such action as the result may demand. 

It is not expected that you will create fresh indebtedness by the 
issuance of bonds whilst our credit is in its present condition, unless 
the exigencies of the State government should require it. 

[am indebted to Gen. M. Brayman, president of the Cairo and 
Fulton Railroad Company, for an able and concise statement of the 

history and condition of that corporation. 


244 This document will be submitted to you for your informa- 
tion. 
* » ~« * * * * 
(Signed) POWELL CLAYTON, 
Governor.” 
* * + * * . ” 
Xe . “ * + * 7 


On motion of Mr. Smith, the House adjourned till Monday next, 


at S o'clock a. m. 
(Signed) JOHN G. PRICE, 
Speaker of the House of Representatives. 


JOURNAL OF THE House or REPRESENTATIVES, 
; Turspay, November 24, 1868. 
[louse met pursuant to adjournment. 
Praver by the chaplain. 
Another member appeared, viz., from the ninth district, Asa 
Hodges. 
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The journal of Monday was read and approved. 
Quorum present. 
¥ . * * * * * 


* * * * * 7 * 


A message from his. excellency the Governor, by his private see- 


retary, Mr. J.M. Barton. | 


* Fellow citizens of the Senate and House of Representatives : 
+ * * * * * * 


I a il roads. 


The importance of aiding in building up a railroad system, 
which will invite immigration and develop our vast agricultural and 
mineral resources, las been recognized and endorsed by the almost 

unanimous voice of the people. The aid provided by the law 
245 thus ratified will secure the completion of all the important 

lines of roads, those radiating from the capital and penetra- 
ting the most distant portions of the State, are designed to give each 
section its needed facilities, insuring certain and econominal outlets 
for owr great staple and our untold wealth; and from the fortunate 
accident of our position, standing, as it were, across the threshold of 
all the contemplated southern routes to the Pacific, some of our local 
roads will inevitably become links in that great national highway 
whose construction is a public necessity, and cannot long be post- 
poned, 

* 


* * * .* 7 

+ x * X* * * * 

* * * * * * * 

a * » . * . * 

+ * * * * * * 
(Signed) POWELL CLAYTON, 


I %9 
(rovernor. 


Qn motion of Mr. Asa Hodges, at 12 o'clock and seven minutes 
p.m., the house adjourned to 10 a.m. of Wednesday, November 
2th. 

(Signed) JOHN G. PRICE, 
‘ Speaker of the House. 


JOURNAL OF THE Hlousk or REPRESENTATIVES, 
Fripay, February 19th, 1869. 
Praver by the chaplain. 
The journal of Thursday was read and approved. 


i * » _ =x x = 


~*~ _ 7 * >» ~ ~ 


Mr. MeCullough submitted the following resolution, which was 
read, viz: 

Whereas, at the last general election the legally qualified voters 
of this State decided that aid from the State should be given to the 
building of roads throughout the State; and 
24h Whereas no report has been made to this House of any 

such aid having been given; therefore, : 
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Be it resolved, That the Governor be, and he is hereby, requested 
to report to this House if any such aid has been given to any of the 
roads in the State; and, if so, to what amount, and what roads have 
received such aid. If no aid has been rendered, to report the cause 
why it has not been given. 

Mr. Ayers moved that the rules be suspended, that the resolution 
might be adopted 

The question being put, it was decided 
. * * » * * * * * 


« * * 


On motion of Mr. Newell the House, at 12 o'clock and 20 minutes, 
adjourned. 
Approved. JOHN G. PRICE, 
Speaker of the House. 


JOURNAL OF THE Hovsk oF REPRESENTATIVES, 
WeEDNESDAY, March 3rd, 1869. 
Prayer by the chaplain. 
The Journal of Tuesday was read and approved. 
A message was received from his Excellency, the Governor, by 
Mr. Barton, his private secretary, who, by unanimous consent, read 
the same as follows: 


“Mr. SpeEAKER: Your communication requesting information 
whether the State aid has been given to any of the railroads in the 
State; and, if no such aid has been given, to report why it has not 
been done, has been received. 

“T am instructed by his Excellency, the Governor, to say in reply, 
that no aid has been given to any of the roads in the State. 

“The bonds of the State will have no appreciable value in the 
market until proper measures are taken by your honorable body to 
fund the outstanding indebtedness of the State, and the Executive 

could not feel justified in advising the Board of Railroad 
247 Commissioners to give promises of aid until the old debt was 

funded, and the sections of the constitution, in article 10, 
entitled ‘ Finances, Taxation, Public Debt, and Expenditure,’ have 
been complied with. 

“In both messages from the Executive to vour honorable body, 
this subject was presented for your consideration, and the necessity 
for taking speedy steps for funding the State debt was urged upon 
vou. The necessity of such action is constantly being made appa- 
rent, and it is very desirable that be done as soon as possible.” 


~ * 2 + . x 7. . 


Om motion of Mr. Whitsen, the House, at 4 o'clock and 25 min- 
lifes, adjourned. 
Approved. 
(Signed) JOHN G. PRICE, 
Np aker of the House. 


WILLIAM S. WILLIAMS VS. THE LITTLE ROCK, 
No. 4. 


OrrICE OF SECRETARY OF STATE, 
Little Rock, ARKANSAS. 

I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
‘that the annexed and foregoing pages contain a true, full, and com- 
plete copy of the message of the Governor of Arkansas of March 16th, 
1860, to the Senate, reporting the action of the Board of Railroad 
Commissioners In granting State aid to railroads, as appears by 
comparing the same with the original Journals of said Senate now 
on file in this office. 

In testimony whereof, | have hereunto set my hand, and affixed 
miy official seal at Little Rock, this March 1th, 1885. 

(SEAL. | JACOB FROLICH, 
NSecre tary of State. 


JOURNAL OF THE SENATE, : 
SENATE, Turspay, March 16th, 1569. 
Senate met pursuant to adjournment. 
Roll called. , sf ' 
(Juorum present. 


* * * * * * * 


The following message was received from his Excelleney the Goy- 
ernor, by Mr. J. H. Barton, his private secretary : 


“ EXecuTIVE DEPARTMENT, STATE OF ARKANSAS, 
Lirrie Rock, March 16th, 1869. 

Mr. Presipent: [Tam directed by his Exeellency, the Governor, 
to inform vour honorable body that ata meeting of the Board of 
Railroad Commissioners, held Mareh 15th, 1869, he was instructed 
its president of sald beara to report to the General Assembly the 7c 
sult of the action of the board in awarding State aid to certain rail- 

road corporations In the State. 
ae Whilst it was at first deemed advisable by the railroad 

commissioners not to award akl to any of the railroad. com- 
panies untila bill was passed by the General Assembly making 
provisions for the funding of the outstanding indebtedness of the 
State, and thereby giving confidence in our State aid as applied to 
railroad enterprises, vet the recent action of the upper house of the 
General Assembly, and a conference with some members of the 
lower house, have induced the board to conclude that an immediate 
award of the State aid is described by a majority of the members, 
and possibly by the people at large. 

Believing that the State aid can only be made available by eom- 
plying strietly with all the provisions of the law as approved by the 
people, and having perfect confidence in the intention of your body 
to pass a general funding bill at an early day, and being desirous of 
acting in conformity with the will of the people, the Board of Com- 
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missioners, after a careful investigation of the various railroad com- 
panies asking State aid, have made awards to the ner incor- 


porations, they having complied with the provisions of the law: 

The Cairo and Fulton Railroad Company, three hundred miles 
of its line; to the Little Rock and Helena Railroad Company, ninety- 
eight miles of its line; tothe Memphis and Little Rock Railroad 
Company, ninety miles of its line; to the Little Rock, Pine Bluff 
and New Orleans Railroad Company, for that portion of the road 
which lies between Pine Bluff and the State line, commencing at 
Pine Bluff and running the line of the road toward the State line, 
one hundred and twelve miles; to the Mississippi, Ouachita and Red 
River Railroad Company, so much of the road as lies between Cam- 
den and Mississippi river, not to exceed one hundred miles. 

The board teal into consideration the application of the Memphis 

and-St. Louis (Levee) Railroad Company, but Congress hav- 
250 ing been menmwrialized to aid in the construction of a levee 
and railroad bed along the west bank of the Mississippi river, 
and there being a strong probability that such aid will be given, the 
board declined to accept the application of the said St. Louis and 
Memphis Railroad Company for State aid. 
No award of aid was made to the Western Border Railroad Com- 
any by the board, as no application had been made and the law 
a not been complied with. 

The board also refused to accept the application of the Pacific and 
Great Eastern Railroad Company, not being satisfied that the re- 
sources were suflicient, with the State aid, to enable them to finish 
the read, it being a work of great magnitude. 

I am further directed to say by his Excellency, on behalf of the 
Board of Commissioners, that they have not awarded State aid to 
any road running from Little Rock to Fort Smith. They have, 
however, reserved aid to the amount of one hundred and fifty miles, 
to be hereafter awarded to one of three incorporations, two of which 
are claiming the same right of way and the same land grants, and 
one of which has been reported upon by the Senate of the United 
States, at the last session, as a part of the thirty-fifth parallel road to 
the Pacific. 

The commissioners are undecided in reference to the proper se- 
lection and award to be made for these routes, but are of the opinion 
that Congressional action will throw light upon and probably decide 
this question. 

For these reasons the Board of Railroad Commissioners has de- 
ferred taking any action for the present in respect to these routes. 

All of which is respectfully submitted for your consideration. 


(Signed) J. H. BARTON, 
Private Secretary.” 
* .« * . « * * 


(n motion of Mr. Portis, the Senate adjourned. 
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251 No. 5. 


OrricE OF SECRETARY OF STATE, 
LittLeE Rock, ARKANSAS. 


[, Jacob Frolich, secretary of State of Arkansas, do hereby certify 


that the annexed pages are true, complete, and full copies of so much 
of the Governor’s mess: we ot Ark: sas, made to the General Asse mbly, 
January 4, 1871, as pertains and relates to railroads. 
In testimony whereof, | have hereunto set my hand and affixed 
the seal of my office, at Little Rock, this March 21st, A. D. 1883. 
[SEAL. | JACOB FROLICH, 
Secretary of State. 


JOURNAL OF THE House or REPRESENTATIVES, 
WEDNESDAY, January 4th, 1871. 

Prayer by the chaplain. : | 

The Journal of Monday, January 2d, was read. 

Pending suggestions for amendment, Mr. Cohn moved that the 
Journal stand approved, after the necessary corrections shall have 
been made in regard to the election of the postmaster of the House. 

* * * . . . 7 * * 


The Journal of Tuesday was read and approved. 


* * * * xx * * * 


Joint Session of the Two Houses of the General Assembly. 


The Senate, preceded by their officers, appeared within the bar of 
the House, and were seated, the Licutenant Governor in the chair. 
By direction of the Lieutenant Governor the roll of the Senate 
was then called by the secretary of the Senate, and the roll of 
252 = the House of Representatives by the clerk of the House, when 
it appeared that there was a quorum of both Houses m the 
conv ention. ° . ’ 
* » » » * * . 
A message, in writing, was received from his Excellency, the Gov- 
ernor, by Mr. Barton, his private secretary, who by un: inimous con- 
sent, read the same as follows, yiz: 


“ Fellow citizens of the Senate and House of Representative : 


» * * * x *x * 
. * + * * * * 
Ra ilroads. 


In my first message to the General Assembly, delivered July 3d, 
1SG6S8, I took oceasion to reeommend the passage of a bill authoriz- 
ing the loan of the bonds of the State to aid in the construction of 
railroads. The Legislature acted promptly in the matter, and passed 
a bill, which, at the general election following, was submitted to the 
people and approv ed by a very large m: jority. 

To the passage of this and its auxiliary, tue funding bill, may be 
attributed the impetus that has been given to several of our most 
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important railroad enterprises. All of the roads to which aid was 
awarded but one are in rapid process of construction. The comple- 
tion of these railways will be of incalculable benefit to the State at. 
large, and will doubtless eventually result in making this, our capi- 
tal city, one of the great railroad centres of the United States. 


The following isa statement of the companies to which aid has been 
awarded, and the amount of aid granted to each : 


The Cairo-and Fulton Railroad Company, to the extent of three 

hundred miles of its line at the rate of (10,000) ten thousand dollars 
per mile, three million of dollars. 

253 The Memphis and Little Rock Railroad Company, to the 

extent of one hundred and twenty miles of its line, at the rate 


of ten thousand dollars per mile, one million two hundred thousand 


dollars. 

The Little Rock and Helena Railroad Company, to the extent of 
thirty miles of its line, at the rate of fifteen thousand dollars per 
mile, four hundred and fifty thousand dollars. ; 

The Little Rock, Pine Bluff and New Orleans Railroad Company, 
to the extent of one hundred and twenty miles of its line, at the rate 
of fifteen thousand dollars per mile, one million eight hundred 
thousand dollars. 

The Mississippi, Ouachita an® Red River Railroad Company, to 
the extent of one hundred and thirty miles of its line, at the rate of 
ten thousand dollars per mile, one million three hundred thousand 
dollars. a 


The following is a statement of the Companies to which bonds have 
been loaned, and the amount of each: 

To the Little Rock and Fort Smith Railroad Company, bonds to 
the amount of eight hundred thousand dollars ; tothe Memphis and 
Little Rock Railroad Company, bonds to the amount of one million 
fifty thousand dollars; to the Little Rock, Pine Bluff and New Or- 
leans Railroad Company, bonds to the amount of six hundred thou- 
sand dollars; to the Mississippi, Ouachita and Red River Railroad 
Company, bonds to the amount of three hundred thousand dollars 


It gives to me great pleasure to be able to present to you the fol- 
lowing encouraging reports of progress made in the construction of 
the various railroads, kindly furnished to me by their respective 
presidents : 

Cairo and Fulton railroad.—It is represented that twenty miles of 
this road are finished. I have applied to the president for a report, 

but up to this time have not received any. 
254 Little Rock and Fort Smith railroad is now open to Lewis- 

burg, fifty miles, and has been running regular trains to that 
point since November 21. Fifty miles more are already graded, and 
the ties are down ready for the iron. This second division will be 
open ready for travel in February, and the entire road from Little 
Rock to Fort Smith will be completed on or before the first day of 
January, 1871. The track, locomotives, passenger and freight cars 
are first class in every respect. Close connections are now made by 
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stages from Lewisburg to all points from there to Fort Smith and 
Van Buren and points beyond. 

Memphis and Little Rock railroad.—The following is a statement 
of the present condition of the work on this road, furnished to Hon. 
R. C. Brinkley by the chief engineer, J. L. Meigs, Esq., December 
13, 1870: 

“Miles of track laid, 115;%,;; miles of track to be laid, 15,535 ; of 
the road-bed upon which the track is yet to be laid, 37445 are ready 
for the rails, 1,4; miles are very nearly completed, and 3,45 miles 
are half done; the remainder, 6445 miles, have strong forces actively 
at work on them. White river bridge masonry will be ready for 
the draw-bridge by January 1, and the river piers are believed to be 
so far advanced as not to be in danger of an overflow this winter. 

The iron draw-bridge is complete, together with the iron works | 
of the fixed spans. The wooden work and brace pieces are sawed 
and ready for transportation. More than one hundred men are at 
work on the read, and the arrangement for the completion of the 
Cache river valley earthwork and pile work are such that there is 
no ground to apprehend delay from high water. We may now con- 
fidently expect the completion of the road early in 1871.” 


Little Rock and Pine Blut?! and New Orleans railroad.—The fol- 
lowing report of J. E. Sickles, chief engineer, is submitted : 


200 “Fifty-five miles of the road-bed of the Little Rock Pine 

Blutf and New Orleans railroad have been graded, bridged, 
and furnished with cross-ties, and sixteen miles of the track has 
been laid. The work was commenced in January last, and has been 
steadily prosecuted westward from the nearest available landing on 
the Mississippi river during the summer months, and notwithstand- 
ing the sickliness of the season, which was unprecedented, a large 
force of laborers has been kept employed. The number of laborers 
now at work will reach at least six hundred, and, at the present rate 
of progress, I think it entirely safe to promise that the road will be 
opened to Pine Bluff before the first of Mareh, A.D. 1871. The 
preliminary surveys between Pine Blut? and Little Rock have been 
completed, and the corps of engineers are now engaged surveving 
the reute from Monticello southward through Hamburg to the State 
line.” 


Mississippi, Quachita and Red River Railroad —The following 
report of this road is from Hon, Thomas M. Bowen, its president: 
“1 have to report that between forty and fifty miles of the Missis- 
sippi, Ouachita and Red River milroad, commencing at the Missis- 
sippi river, have been graded, bridged. and tied, and that between 
sixteen and twenty miles of the track (being about one-eighth of the 
line) has been Taid, and the road for that distance put into opera- 
tion. We have two locomotives and a number of tlat and box ears. 
The work is progressing In a manner highly satisfactory to the man- 
agement, and the surveys and engineering is progressing from Cam- 
den west. 
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The people along the line of the road have been extremely liberal 
in voting corporate subscriptions, and I feel entirely safe in saying 
that the road will be meneae to Camden by the last of June next, 

unless prevented by causes unseen at this time. The com- 


256 pany had contracte d for seventy-five miles of iron, the delivery 


of a large portion of which has been delayed ; otherwise we 
could have been running the road to Saline river, fifty miles from 
the eastern terminus, some time since.” 


* * * * * * * * 

* * * * . . . * 
(Signed) POWELL CLAYTON, Governor. 

. * x * * * * * 


By order of the Lieutenant Governor, the convention adjourned 


The speaker having resumed the chair, 
* 7 * . * * * 


On motion, the House adjourned until ten o’clock on the morrow. 


Approved. 
(Signed) CHAS. W. FANKERSLEY, 
Speaker of the House of Representatives. 


Attest: 
E. RICHARDS, 
Clerk of the House of Representatives. 


257 No. 6. 


OFFICE OF SECRETARY OF State, LitrLe Rock, ARKANSAS. 


I, Jacob Frolich, secretary of State of Arkansas, do hereby certify 
that the annexed list contains a true and complete abstract of 
number of votes cast “for railroads” and “against railroads ” 
November 3rd, 1868, in’ the following counties, viz: Pe wilt 
Benton, Calhoun, Carroll, Clark, Conway, Crawford, Crittenden, 
Crass, Dallas,. Desha, Drew, Franklin, Hempste: ad, Independence, 
Izard, Jackson, Jefferson, Johnson, Little River, Madison, Marion, 
Monroe, Montgomery, Newton, Ouachita, Perry, Phillips, Painsett, 
Polk, —_ Prairie, Pulaski, Saline, Scott, Sehastian, St. Francis, 
Union, Van Buren, Washington, White, and Yell, as appears by 
comparing the same with the original certificates of said election 
now on file in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of my office at Little Rock, this March 19th, A. D. 1883. 
[seac.] JACOB FROLICH, 
Secretary of State. 
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259 No. 7. 


STATE OF ARKANSAS, Jn the Supreme Court: 


Copy of the transcript of the record of the circuit court of Pulaski 
county, as filed in the supreme court, May 8, 1877, in the cause of— 


THE STATE OF ARKANSAS, Plaintiff, 
v. 
Tue Litre Rock, Misstssipp1 River anp Texas Raitway Co., 
Defendant. 


, 


In the Pulaski Circuit Court, April Term, 1877. 


APRIL 19, 1877. 


THE STATE OF ARKANSAS, Plaintiff, 
v. 
Tue Lirrte Rock, Mississtpr1 River anp Texas Rattway Co., 
Defendant. | 


Comes the State of Arkansas, by W. F. Henderson, her attorney 

general, and comes also said defendant, by Clark & Williams, 

260 attorneys, and by consent this case is placed on the docket of 

. this court,and thereupon said defendant enters her appearance 
erein. 


Complaint. 


The plaintiff, The State of Arkansas, states and avers that on the 
16th day of December, 1875, the persons owning the defendant cor- 
poration, The Little Rock, Mississippi River and Texas Railroad 
Company, purchased the foliowing consolidated railroad privileges, 
franchises, materials, ete., to wit: The Little Rock, Pine Bluff and 
New Orleans railroad and the Mississippi, Ouachita and Red River 
railroad. The first-named of said roads was incorporated under the 
general act of incorporation of the State of Arkansas, approved July 
23, 1868, and the second as early as 1852, under the law of Arkansas. 
Out of these railroads the said purchasers formed the defendant 
corporation, taking their place and all their rights and franchises 
and being subject to all the liabilities attaching to said corporation. 

That by virtue of the provisions of the act of 21st July, 1868, en- 
titled “An act to aid in the construction of railroads,” the plaintiff 
issued a large number of State aid bonds, and, in obedience to the 
requirements of said act, delivered about one million two hundred 
thousand dollars in said bonds to the Little Rock, Pine Bluff and 
New Orleans Railroad Company, and that afterwards, to wit, on 
the — day of , 18—, the plaintiff paid a large sum of money, 
to wit, the sum of one hundred and eight thousand five hundred 
and seventy dollars ($108,570), to the holders of the overdue coupons 
attached to said bonds so issued and delivered to said railroad com- 
pany. 

The plaintiff, therefore, states that the defendant corporation is 
indebted to her in the sum of one hundred and eight thousand 
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five hundred and seventy dollars for so much money paid, 
261 —_laid out, and expended for the use and benefit of said defend- 
ant at its instance and request. 

The plaintiff, for further cause of action, states that the defendant 
is indebted to her in the sum of one hundred and eight thousand 
five hundred and seventy dollars, for so much money had and re- 
ceived to the use and benefit of said defendant, and at its special 
instance and request, and files herewith a duly certified copy from the 
register of State bonds now in the office of the treasurer of the State, 
which is made a part of this complaint, by which it will be seen 
that the plaintiff has redeemed, in lawful money of the United 
States, coupons attached to the bonds delivered as aforesaid to the 
said Little Rock, Pine Bluff and New Orleans railroad to the amount 
as aforesaid. 

No part of said debt has been paid. Wherefore she prays judg- 
ment for the sum of one hundred and eight thousand five hundred 
and seventy dollars, and for all other proper relief. 

W. F. HENDERSON, 
Att'y General. 


May 2, 1877. 
Come the parties, by their respective attorneys, and filed the 
agreed statement of facts herein, together with Exhibit A, thereto 
attached. 


Agreed Statement of Facts. 


The parties to the above cause submit the decision of the same 
upon the following agreed statement of facts : 


The Little Rock, Pine Bluff and New Orleans Railroad Com- 

pany was duly incorporated under an act of the General Assembly 

of the State of Arkansas, approved July 23, 1868, entitled 

262 “An act to provide for a general system of railroad incorpora- 
tion.” 

On the 10th day of March, 1869, the Little Rock, Pine Bluff & 
New Orleans Railroad Company, by its president, 8S. W. Mallory, 
addressed a communication to the Board of Railroad Commissioners 
for the State of Arkansas, the portions of which, material to this 
suit, are in the words and figures following, viz: 


Application for Aid. 


“LaitriE Rock, Pine Burr & New Orteans Rat~roap Company, 
“Lirrite Rock, March 10th, 1869. 


“To the Honorable Board of Railroad Commissioners for the State of 

Arkansas: 7 

“The undersigned, president of the Little Rock, Pine Bluff & New 
Orleans Railroad Company, respectfully represents that said rail- 
road company desires to receive State bonds to the amount of $15,000 
per mile for every mile of its road, in accordance with the pro- 
visions of the act making the loan of the State credit to the indi- 
vidual companies. 
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“This company was incorporated under the act of July 23, 1868, 
authorizing the formation of railroad companies for the purpose of 
building, maintaining, and operating a railroad from the city of 
Little Rock to the southern boundary of the State, by way of Pine 
Biulf, together with a branch from Pine Bluff to Eunice, by way of 
Napoleon, making the aggregate length of main stem and branches 
about 260 miles. 

“The following is the organization of the company : 

“ Directors: G. R. Weeks, O. P. Snyder, 8. W. Mallory, J. M. Lewis, 
J. E. Sickels. 

“ Officers: S. W. Mallory, president; Geo. R. Weeks, treasurer ; 

Q. P. Snyder, secretary. 
263 “ The capital stock of the company is fixed at twenty-seven 

thousand iin for every mile of its road. Such prelimi- 
nary examinations of the routes have been made as were necessary 
to enable the company to ascertain their approximate cost, and for 
tneir general direction. The accompanying map shows the country 
traversed by the proposed routes, and their terminal points. The 
subscription to the capital stock of the company amounts to the 
sum of two hundred and sixty-five thousand dollars. Had it been 
deemed important by the immediate interests of the company, or at 
all likely to influence the action of your board, this subseription 
might have been largely increased, but, guided by the Judgment of 
the warmest friends of the enterprise, the company determined to 
await the perfect restoration of public tranquility before making 
further effort in this direction. Enough, however, has been ascer- 
tained of local popular feeling regarding the enterprise to place its 
success, if aided by the State, beyond all reasonable contingencies. 
The undersigned is now able to state large individual, county, and 
municipal subscriptions to the capital stock of the company are spe- 
cifically promised, as well as liberal donations of lands contiguous 
to the routes. These, together with the proceeds of the first mort- 
gage bonds of the company, to the amount of ten thousand dollars 
per mile, which it is proposed to issue (the board of directors by 
resolution having authorized the issue of said bonds), will make an 
aggregate of resources which will reach the sum of three millions 
of dollars. * ” . “ . 

“SEAL. | Ss. W. MALLORY, 
“ President L. R. and P. B. end N. O. R. R. Co.” 


Subsequently, to wit, on the 15th day of March, 1869, the said 
Board Sof Railroad Commissioners made an award of State aid in 
words and figures following, viz: 


264 “ Notification of Award of Aid. 
“ Orrice Boarp R. R. Commissioners, ARK., 


LittLe Rock, March 15, 1869. 


“S. W. Marory, | 
resident of the Little Rock, Pine Bluff and New Orleans R. R. Co. 


“Sir: Having considered the application of the Little Rock, Pine 
21—1019 
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Bluff and New Orleans Railroad Company made through you, its 
president, for a loan of the State credit, in pursuance of an act en- 
tithed ‘An act to aid in the construction of railroads,’ approved 
July 21, 1868, and ratified after being submitted by the people at a 
general election held November 3, 1868 (in accordance with see. 6, 
art. 10, of the constitution of the State), and being satisfied that the 
construction of said line of railroad will be of public benefit, the ap- 
plication of said company for a loan of the State credit to theamount 
of fifteen thousand dollars per mile, for a distance of one hundred 
and twelve miles, is hereby approved, and said loan of the State 
credit is pledged and granted to said railroad company, and said 4 
railroad company shall be entitled to and have a right to ask for, 
demand, and receive the bonds of the State hereinbefore declared to 
be pledged and granted, after complying with and fulfilling the 
terms and conditions of the above-named act. 


POWELL CLAYTON, 


ROBT J. T. WHITE 
BENJ. THOMAS. 
Board of R. I. Commissioners.” 


The following is an extract from the proceedings of said Board of 
Railroad Commissioners upon the application of said company, to . 
wit: 


265 “ EXECUTIVE OFFICE, 
“ Lirtte Rock, March 15, 1869. la 

“ Board of Railroad Commissioners met at the call of the president, 
all the members present. | 

“Commissioner Benj). Thomas moved to take up the applica- 
tion of the Little Rock, Pine -Bluff and New Orleans Railroad 
Company for State aid, which motion was adopted, and after 
due consideration the board consented to approve and grant said 
application for State ald, and for that portion of the road which lies * oo 
lies between Pine Bluff and the State line, commencing at Pine 
Bluff and running southeasterly with the line of the road toward 
the State line one hundred and twelve miles. 

“On motion of R. T. White, the board adjourned, to meet at the 
‘all of the president. 


POWELL CLAYTON, President. 
BENJ. THOMAS, Sceretary.” 


Subsequently, to wit, on the 25th day of June, 1870, upon the appli- 
cation of said company, said Board of Railroad Commissioners granted 
additional State aid to said Company to the extent of eight miles of 
road, at the rate of fifteen thousand dollaas per mile; and, again, on 
the 16th day of March, IS71, upon a similar application, said Board ’ 
of Railroad Commissioners granted additional State aid to said com- 
pany to the extent of fifty additional miles of said road, and at the 
rate of tifteen thousand dollars per mile. 

The amount of bonds issued by the State of Arkansas to the Little 
Rock, Pine Blutfand New Orleans Railroad Company under the afore- 
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said act of July 21, 1868, with the dates and amounts of each re- 
spective issue, is as follows, to wit: 


ee a ooinumeiane $150,000 00 
CO), 8, Fee a‘ eouineteu 150,000 00 
Cade O Fi, Fie ew icsne: werin'snceskeeninaniantinineciniaiedan a aie 300,000 00 
SOG TT, FEED ccnnnccenigdamonmnmmnimaneel 150,000 00 
POPRGNSS De, BOGS conccnennencecnsetemeeeae 450,000 00 
FRE Wi iinntictkc ctntienitinadenes $1,200,000 00 


The State of Arkansas has paid from time to time between the 
Ist day of April, 1871, and the Ist day of October, 1872, to the 
holders of the bonds issued in aid of the Little Rock, Pine Bluff and 
New Orleans Railroad Company the sum of $108,570 as interest 
upon said bonds, to recover which said sum of money so paid, with 
interest thereon, this action is brought against the present defendant 
corporation. 

On the 25th day of April, 1870, the Little Rock, Pine Bluff and 
New Orleans Railroad Company duly executed and delivered to one 
Benj. A. Farnham and David B. Sickles, as trustees, and caused to 
be recorded June 25, 1870, acertain mortgage or deed of trust upon 
the railroad, franchises, and property of said company, to secure the 
payment of certain bonds which said company proposed to issue 
and negotiate, amounting in the aggregate to the sum of $1,200,000. 
A copy of said mortgage or deed of trust is herewith filed, marked 
“ Exhibit A,” and is made a part of this agreed statement of facts. 

The Little Rock, Pine Bluff and New Orleans Railroad Company 
subsequently issued all the bonds authorized to be issued under the 
aforesaid mortgage or deed of trust, but, failing to pay the interest 
upon said bonds as the same became due and payable, and other- 
wise to comply with the terms and conditions of said mortgage, a 
suit Was instituted in the circuit court of the United States for the 
eastern district of Arkansas on the — day of March, 1875, for the 

foreclosure of said mortgage or deed of trust, and a sale of 
267 =the property and franchises therein deseribed, and such pro- 

ceedings were had in said suit that on the — day of Decem- 
ber, 1575, all the railroad properties and franchises In said mortgage 
deed described were duly and legally sold under and by virtue of a 
decree of said circuit court of the United States, which said sale was 
duly confirmed by the order and decree of said court on the — day 
of December, 1875. .The purchasers at said sale became and organ- 
ized a corporation by the name of the Little Rock, Mississippi River 
and Texas Railway, under and by virtue of an act of the General 
Assembly of the State of Arkansas, approved December 9, 1874, and 
entitled “An act supplementary to an act entitled ‘An act to provide 
fora general system of railroad incorporation,’ approved July 23, 
1868." Said last-named corporation is the defendant in the present 
action. 

At the general election of the State of Arkansas, held on the 3d 
dav of November, 1868, for the election of State and county officers, 
« majority of the electors voting at that election voted “ for rail- 
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roads,” as appears by the returns of said election on file in the oftice 
of the secretary of State of the State of Arkansas. 

The constitution of the State of Arkansas, adopted in the year 
1868, as well as the statute laws of said States and the journals of 
the General Assembly for the year 1868, may be referred to by either 
party to this suit. 

If, upon the foregoing statement of facts, the court shall be of the 
opinion that the defendant corporation is liable to any form of ac- 
tion or proceeding, or by any process, for the sums of money so as 
aforesaid paid by the State for interest, judgment is to be rendered 
In favor of the State for the sums so paid, with interest thereon from 
the respective dates of payment at the rate of six per centum per 

annum, which judgment may be paid or satisfied in’ the 
265 manner provided in section 7 of the aforesaid act of July 21, 
1568, for the payment of the annual tax therein specitied. 
W. F. HENDERSON, 
Atty General. 
C. W. HUNTINGTON, 
Atty for Defendants. 


Filed May 2, 1877. 
THOS. H. WALKER, Clerk. 


e By W. W. FIELD, D. ©. 
Attest : ; : | 
L. KE. BARBER, Cleri. 
By PLD. ENGLISH, D.C 


Judgment. 


Now, on this day this cause came on to be heard. The State of 
Arkansas appeared by W. I. Tenderson, her attorney general, and 
the defendant corporation by C. W. Tluntington, its attorney, and 
the said cause was submitted to the court, sitting as a jury on the 
pleadings and exhibits and agreed statements of facts heretofore 
filed in this eause, and, after argument of counsel, and being fully 
advised in the premises, the court is of opinion that the law arising 
on said agreed statement of facts Is in favor of defendant; that the 
act of July 21st, 1868, to authorize State aid to be granted in the 
construction of railroads, was never in fact constitutionally passed ; 
that the money paid by the State in the redemption of the coupons 
attached to said State aid bonds, so issued and delivered to the Lit- 
tle Rock, Pine Blutf and New Orleans railroad, did not become a 
specific lien on the franchises of the then existing company as 
against the rights of those claiming under the mortgage deed of 
trust of April 25th, 1S70, nor a valid claim against the defendant 
company, Which purchased under said mortgage. It is, therefore, 
considered and adjudged by the court that the defendant do have 
and reeover of the plaintiff all its costs in and about this eause ex- 
pended. 


» 
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269 Motien for a New Trial. 


Comes the plaintiff and moves the court to set aside the judgment 
in this cause and grant a new trial herein, and for cause assigns the 
following : 

Ist. The court erred in finding for the defendant on the agreed 
statement of facts. | 

2d. The court erred in declaring act of 21st of July, 1868, to aid 
in the construction of railroads void. 

3d. The court erred in refusing to find for the State on the agreed 
statement of facts, as defendant corporation succeeded to all the 
rights, but took the legal liabilities chargeable upon the Little Rock, 
Pine Bluff and New Orleans railroad, which 1s the present com- 
pany’s line of road. 

Endorsed: State of Arkansas & L. R., M. R. and T.R.R. Motion 
for new trial. Filed May 3d, 1877. Thos. H. Walker. clerk, by 
W. W. Field, D. C. 


Record Entry. 


Comes the plaintiff, by her attorney, Gen. W. F. Henderson, and 
files her motion fora new trial, and the same came to be heard, and 
after argument of counsel the court overrules said motion; to the 
ruling of the court plaintiff excepts, asked and obtained leave to 
present her bill of exceptions therein, and on motion of the plaintiff 
an appeal is granted in this cause tothe supreme court. 


Bill of Exceptions. 


Now, on this 35d day of May, 1577, it being a day of the regular 
April term of the Pulaski circuit court, this cause came on to 

270 be heard, and by the consideration of said court judgment 
was rendered in this cause for the defendant corporation ; and 

on the same day the plaintiff, the State of Arkansas, files her mo- 
tion for a new trial,and the court, after due consideration thereof, 
overrules the same; to the judgment of the court overruling said 
motion for a new trial the plaintiff excepted and asked and ob- 
tained leave to file her bill of exceptions, which motion is in words 
and figures following: (See page — of this transcript.) And _ this 
cause having been submitted to the court on the pleadings and ex- 
hibits tiled and agreed statement of facts signed by the respective 
attorneys of said parties to the suit, which is in words and figures 
following, to wit: (See page — of transcript.) And this being all 
the evidence in the cause, this bill of exceptions is accordingly pre- 
sented to the court and signed and made a part of the record hereof. 
Given under my hand as such judge, this May 4th, A. D. 1877. 

JOSEPH W. MARTIN, 
Judge 6th Judicial District. 


Certificate. 


STATE OF ARKANSAS, County of Pulaski : 
I, W. W. Field, clerk of the circuit court for the county and State 
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aforesaid, do hereby certify that the above and foregoing contains a 
true and correct copy of the papers filed and record proceedings had 
in the cause therein mentioned, as they appear above copied, as the 
same appear from records of my office. 
Witness my hand and official seal, this Sth May, 1877. 
iis I W.W. FIELD, Clerk. 


Kndorsed: Transeript.. Filed May 8, 1877. L. E. Barber, clerk. 


271) Strate OF ARKANSAS, in the Supreme Court: 


In testimony that the above is a true copy of transeript of 


the record of proceedings inthe cireuit court of Pulaski county in 
the cause thercin stated, as the same appears on tile and of record in 
my oflice— , 

I, Luke KE. Barber, clerk of said supreme court, hereto set my hand 


and aflix the seal of said supreme court, at my office, in the city of 


Litthe Rock, this the 3d day of April, A. D. 1885. 
(SEAL. | LUKE E. BARBER, Clerk, 
By P.D. ENGLISH, D.C. 


27? No. 8. 


CW. Tenrincron and 8. I. Gookin, Trustees, 
Us, 


LirtL.e Rock AND Forr Smiru RAILROAD Co. et a. 


And now, on this day, came the Little Rock and Fort Smith Rail- 
way, and in response to the reports of the commissioners appointed 
to audit and allow certain equitable claims against the said defend- 
ant, The Litthe Rock and Fort Smith Railroad Company, referred to 
in the deeree of this court in the above-entitled cause, says that she 
is Willing that such reports, except the one upon the claim of Col. 
Hlenry Pave, should be allowed and contirmed by the court, but as 
to the said claim of Henry Page she says that the award of the com- 
missioners thereon is unreasonably large and more than ought to 
have been allowed, and she hereby enters her protest against the 
same, and asks that the same may be referred back to the commis- 
sioners for reconsideration, with leave to this respondent to go be- 
fore said commissioners and show cause why the same should be 
reduced. And as in duty bound she will ever pray. 

LIPPLE ROCK & FORT SMPETIL RATLWAY, 
By SOL. FL CLARK. 

Endorsed: Filed December 21, 1875. Ralph L. Goodrich, clerk. 
aS No. 9. 

On April 3, 1876, as follows: 

C. W. Hunrincron et al. 
US. 
L. Ro & FLT. Sara R. RR. Co, et al. 
And now comes the Little Rock & Ft. S. Railway Co., by Sol. F. 


MISSISSIPPI RIVER AND TEXAS RAILWAY ET AL. 167 


Clark, Esq., its attorney, and Frank Shaw, David S Greenough, Jr., 
and Charles H. Richardson, by B. C. Brown, Esq., their attorney, 
and comes on fer hearing the motion to confirm the reports of C. 
W. Huntington, Henry A. Whitney, and George Ripley, committee 
appointed by the terms of the decree of this court of December 19, 
1574, awarding to James G. Blaine twenty-five thousand dollars in 
first mortgage bonds of the Little Rock & Fort Smith Railway Co., 
upon which interest shall not begin to acerue until July 1, 1876, all 
revious coupons and coupons of said date to be cut off before de- 
ivery, and awarding to W. B. Stevens, five thousand dollars; to Al- 
vin Adams, three thousand dollars; to George C. Richardson, one 
thousand dollars; to 8S. H. Gookin, two thousand five hundred dol- 
lars; to D. D. Stackpole, two thousand five hundred dollars; to H. 
Saltonstall, one thousand two hundred dollars; to B. E. Bates, seven- 
teen thousand six hundred dollars; to A. B. Almon, one thousand 
dollars; to Elisha Atkins, five thousand dollars; to E. T. Far- 
rington, two thousand dollars; to C. B. Snyder, three thou- 

274 «sand dollars: to F. M. Weld, five thousand dollars; and to 
Wheeler, Denckla and McDonald nineteen thousand eight 
hundred and ninety-six dollars and fifty cents, with interest on said 
several sums for the time and at the rate specified in the report of 
said committee, and to be paid in the manner and on the terms and 
conditions stated and set forth in the said report; and also award- 
ing to 8. H. Gookin four thousand six hundred and sixty-six dollars 
and sixty-six cents; to F. M. Weld, four thousand six hundred and 
sixty-six dollars and sixty-seven cents; to E. F. Farrington, four 
thousand six hundred and sixty-six dollars and sixty-seven cents; 
and to B. E. Bates, nine thousand three hundred and thirty-three 
dollars and thirty-three cents, with interest on said several sums for 
the term and at the rate specified in the report of said committee, 
and to be paid in the manner and on the terms and conditions stated 
and set fort in said report; and awarding to J. H. Perry five thou- 
sand five hundred dollars at par of the capital stock of the said 
railway company. And said motion is submitted upon the report 
of said committee, and the objections to the confirmation of said re- 
ports filed by Frank Shaw, David 8S. Greenough, Jr., and Charles H. 
Richardson, and the court benig now well and sufficiently advised 
in the premises, it is ordered, adjudged, and decreed that the said 
several reports of said committee, filed respectively on the 15th day 
of Nov., 1875, and the 18th day of December, 1875, awarding to the 
several persons hereinbefore named the several sums hereinbefore 
stated, be, and the same are hereby, in all things confirmed and 
ordered to be carried into execution in the manner recommended 
and set forth in said several reports, which are now here ordered to 
be spread at large upon the record, and certified copies thereof, to- 
gether with a certified copy of this order, shall be transmitted 

275 by the clerk to the president of said railway company, or de- 
livered to Sol. F. Clark, Esq., the attorney for said railway 
company ; and thereupon comes Frank Shaw, David S. Greenough, 


a) 


and Charles H. Richardson, by B. C. Brown, Esq., their solicitor, 
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and pray an appeal herein to the Supreme Court of the United 
States, which appeal is hereby granted. 

276 Which exhibits are in the words and figures as follows, to 
wit: 


277 ~=—s- Cireuit Court of the United States, Eastern District of Arkan- 
sas. In Equity. 


Winttiam H. Tompkins 
v. 
Lirtte Rock anp Fort Sairn Ratiway et als. 


WitiramM S. WInLntams 
v. 
Litrte Rock, Mississiprr River anp Texas Raiiway et als. 


Copies of Various Statutes. 
278 An Act to Aid in the Construction of Railroads. 


Be it enacted by the General Assembly of the State of Arkansas : 

Section 1. For the purpose of securing such lines of railroad in 
this State as the interests of the people may from time to time re- 
quire, the faith and credit of the State of Arkansas is hereby irre- : 
vocably pledged, and the proper authorities of the State will and 
shall issue to each railroad company or corporation, which shall be- 
come entitled thereto, the bonds of this State, in the sum of one. 
thousand dollars (81,000) each, pavable in thirty (350) vears from 
the date thereof, with coupons thereto attached for the payment of 
interest on the same in the city of New York, semi-annually, at 
seven per cent. per annum, in the sum of tifteen thousand dollars 
($15,000) in bonds for each mile of railroad which has not received 
a railroad land grant from the United States,and ten thousand dol- 
lars (810,000) in bonds for each mile of railroad which has received 
a land grant from the United States, on account of which such bonds 7 
shall be due and issuable, as provided, 

Srev. 2. Be it further enacted, That the Board of Railroad Com- 
missioners are hereby authorized and required to receive the appli- 
cation for the loan of State credit herein provided for, and to des) g- 
nate the roads entitled to the same: Provided, The whole ugeregate 
number of miles of railroad proposed to be built by such companies 
to which such aid is granted does not exceed eight hundred and 
fifty (850) miles. 

Seer. 3. Be it further enacted, That it shall be the duty of said 
Board of Railroad Commissioners to inspect from time to time the 
railroad desiring to receive said aid, and shall indieate to the Goy- 
ernor the manner such State aid is being used and applied. And 
should it appear that such State aid is being improperly used or 

applied, then the Governor is hereby authorized to withhold 
279 ~~ all ora part of such bonds, and to take such other steps as he 
may deem proper, to the end that the bonds shall not be 

squandered to the manifest injury of the citizens of the State. Such 
action on the part of the Governor shall be reported to the next ses- 
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sion of the General Assembly, who are hereby empowered to take 
such steps as may be necessary to protect the interests of the State. 

Sect. 4. Be it further enacted, That any railroad company having 
existence under the laws of this State, aud desirous of receiving the 
State aid hereinafter provided for, may signify the same by applica; 
tion to the Board of Railroad Commissioners, signed by the presi- 
dent, and attested by the seal of said corporation, setting forth the 
charter and organization of said company, its capital stock, a map of 
the line or lines of road proposed Lo be* built, the progress made 
thereon, the financial condition and resources of such company, 
with such other information as the case may require, and if said 
Board of Railroad Commissioners shall tind such corporation to be 
organized according to law, with resources adequate to the purpose, 
and that the construction of the proposed line or lines of road will 
be of public benefit, and said Board of Railraad Commissioners shall 
consent to approve and prant such application, then and thereafter 
the said railroad COMpany or corporation shall be entitled to, and 
have a right to ask for, demand, and receive the bonds of the State 
hereinbefore declared to be pledged and granted upon complying 
with and fulfilling the terms and conditions hereinafter set forth. 

Secor. 5. Be it further enacted, That any railroad company or cor- 
poration which shall have aequired the right to demand and re- 
ceive State aid, by virtue of the “official certificate in the preced- 
ing section specified, and claiming an issue of bonds in its be- 
half, shall, first tile in the office of secretary of State the following 
papers, VIZ: 

First. A map of the line or lines of railroad proposed to be built, 
showing the counties traversed, the general direction and terminal 
ports, and the streams to be crossed. 

Second. The attidavit of the president and chief engineer, show- 
Ing the estimated cost of preparing the first consecutive one hun- 

dred miles of road for the iron rails. 
2SU) Third. The atlidavit of the president or treasurer that the 
available resources of the company, subscriptions, money, 
lands, and other means are suflicient to prepare ohne hundred con- 
secutive miles, orone-third of the whole line of road for the iron 
rails. 

Fourth. The attidavit of the president and chief engineer, that 
ten consecutive miles of road have been graded, bridged, furnished 
with tres, and made ready for the iron rails. 

Fitth. And shall furnish the Governor with such papers, docu- 
ments, and other information as he may require in reference to the 
railroad or its management, to which attidavit shall be made. 

Seer. 6. Be it further enacted, That thereupon the Governor, or 
the person tilling for the time being the executive office, shall issue 
to the president of said Company the bonds of the State of Arkansas, 
bearing the seal of the State, attested by the secretary of State, as 
provided in section one hereef, upon the completion and prepara- 
tion for the iron rails of each succeeding ten miles or more, until 
the entire line or lines of road of said railroad corporation shall be 
completed. The president of such railroad company shall file his 
22—1019 
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official receipt for each issue of bonds, accompanied by the affidavit 
of himself and at least four directors, that the bonds, or the avails 
of them, shall be disposed of solely for the PUTpPose of providing for 
the ironing, equipping, building, and completing said road. 

Sect. 7. Be it further enacted, That the Legislature shall from time 
to time impose upon each railroad company, to which bonds shall 
have been issued, a tax equal to the amount of the annual interest 
upon such bonds then outstanding and unpaid, which tax may be 
paid in money or in the past due coupons of the State at par, and 
after the expiration of five years from the completion of said road 
the Legislature shall impose an additional special tax of two and 
one-half per cent. per annum upon the whole amount of State aid 
granted to such COMMpAany, pavable In money or in the bonds and 
coupons of the State at par; and, if in money, the same shall be in- 
vested by the treasurer of the State in the bonds of the State at 
their current market value. The taxation in this section provided 
to continue until the amount of bonds issued to such company, with 
the interest thereon, shall have been paid by said company as herein 

specified, in which case the said road shall be entitled toa 
281 discharge from all claims or liens on the part of the State: 

“ Provided, That nothing herein contained shall be so con- 
strued as to deprive any Company, securing the loan of the bonds 
of the St: ite herein provided for, from paving the whole amount 
due from such company to the State at any time in the bonds of the 
State loaned in aid of railroads or the coupon thereon, or in money.” 

Seer. 5. Be it further enacted, That in the case said company shall 
fail to pay the taxes imposed by the preceding section, at the time 
the same become due and for sixty days thereafter, it shall be the 
duty of the treasurer of the State, by writ of sequestration, to seize 
and take possession of the income and revenues of said COUP RUTLY 
until the amount of said defaults shall be fully paid up and. satis- 
fied, with costs of sequestration, after which said) treasurer shall re- 
lease the further revenues of said company to its proper officers. 

Seer. 9. Be it further enacted, That nothing herein shall be eon- 
strued to prevent said Board of Railroad Conimissioners granting the 
State aid herein contemplated to the whole or any part ‘of any rail- 
road in the State, which may now be unfinished or in process of 
construction : Provided, That as soon as this act shall be ratified by 
the people and the commissioners shall approve the application of 
any company which may be entitled to the benefits of this act, and 
they shall have complied with its provisions, the Governor shall be 
authorized to issue the bonds to said company, upon demand there- 
for,as provided for in this act. 

Seer. 10. Be it further enacted, That railroad companies OF CoOrpor- 
ations desiring to make application for State aid under the provis- 
ions hereof must file the application required by the fourth seetion 
hereof within one vear after this act shall hav become ai law, or 


within one Voar al fter th 7. COT] ration of anv rath 1) vd. which mav 
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act shall have become a law, or after the incorporation of the com- 
pany: Provided, That any railroad now chartered and availing 
themselves of the provisions of this act shall construct and put in 
running order one-fourth of their entire line of road within two 

years after this act becomes a law and one-half of their en- 
252 tire line of railroad within two years thereafter, and have the 

whole line finished and in running order before the expira- 
tion of seven years after this act becomes a law; failing in these 
conditions said company or companies shall forfeit their charter and 
franchises to the State. ' 

Sect. 11. Be it further enacted, That any railroad company that 
may have received, at any time before the ratification of this act by 
the people, under any law of this State, a loan of the bonds of this 
State, such company shall only be entitled to the benefits of this act 
to the amount and extent of the loan herein granted, after deduet- 
ing the amount of bonds of the State or other State aid received by 
such company from the State under any other law of this State from 
the whole amount such company may be entitled to under this act. 

Sect. 12. Be it further enacted, That at the next general eleetion 
to be holden under the provisions of section three of article fifteen of 
the constitution of this State, the proper, officers having charge of 
such election shall, upon a poll, as in other cases, take and receive 
the ballots of the electors qualified to vote for officers at such elec- 
tion for and against this act, in compliance with section six of article 
ten of the constitution, such ballot to contain the words “ For rail- 
roads” or “Against railroads,” and if it appears that a majority so 
voting have voted “For railroads” this act shall immediately be- 
come operative and have full foree, and all laws heretofore passed 
for loaning the eredit of this State in aid of railroads shall cease and 
be void, but iffa majority shall be found to have voted “Against rail- 
roads” this act shall be void and of no effect. 

Approved July 21, 186s. 


Concurrent resolution for the adjournment of the General Assembly 
of the State of Arkansas. 


Resolved by the General Assembly of the State of Arkansas, That 
the president of the senate and the speaker of the house of representa- 
tives be authorized to adjourn their respective houses on Thursday, 
the twenty-third instant, at twelve o'clock m., to meet on the third 
Tuesday in November, 1868, at 12 o'clock m. 

Approved July 18, 15658. 


285 “An act to provide for paving the interest of the bonds issued 
to aid in the construction of railroads.” 


Be it enacted by the General Assembly of the State of Arkansas: 
Seetion 1. That for the purpose of providing for the payment of 
the interest on bonds which are or may be issued to nett wae com- 
panies under the provisions of an act to aid in the construction of 
railroads, approved July 21, Ts6s8, the auditor of public accounts 
shall, on or before the first day of June in each vear, certify to the 
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treasurer the amount of bonds issued to each railroad company, the 
amount of the semi-annual interest that will acerue thereon—that is 
to say, the amount of interest the State will have to pave on the first 
day of October of that vear on the bonds issued to each of said rail- 
road companics—and the amount of tax required from each of said 
railroad compan sto pRey the Sale, which tuiX shall be deemed due 
and payable on the thirtieth day of June of that vear. The auditor 
of public accounts shall also certify, oh or before the first day of De- 
cember in) each vear, to the treasurer the amount of bonds Issued to 
each railroad COTRPUANY, the amount of the semi-annual Interest that 
will accrue thereon—tlhint is to Say, the amount of interest the State 
will have to pay on the tirstday of April in the ensuing vear on the 


bonds issued to.each of id railroad compan <—rnnad the nmmount oft 


tax required from each of said railroad conipanies to pay the same, 
and which tax shall be deemed due and payable on the thirty-first 
day of December of that year. 

Be it further enacted, Seerion 2. ‘The treasurer, upon the receipt 
of the auditor's certificate as aforesaid, shall cause notice to be served 
upon each railroad company, On OF before the twentieth day of June 
and December in each vear, specifving the amount of tax to be paid, 
which amount shall be the interest on said bonds for said) pe riod, 
and demanding the payment of the same mte the treasury on the 
thirtieth day of June and the thirty-first day of December, respect: 
ively, in Ccomphanee with the provisions of said act and of this act. 

Be it further enacted, Secrron 3. That if, at the expiration of sixty 

days after said tax shall become due and payable, and said 
2s] railroad COMPANY shall have by Cl) notified hy the treasurer, 

ils aforesaid, and frail lo make full pret \ ment, as in said notice 
required, it shall be the duty of the State treasurer. through the at- 
torney general, to make and file a petition, under the seal of the 
treasurer's office, in the Pulaski chancery court, setting forth the 
amount due and the fact of said default, praving the issue of the 
writ of sequestration contemplated in) suid ¢ act, ane the ap polntme nt 


of a receiver, to be named in said petition, to receive In his behalf 


the revenue and income of said COTLPANY, for the PUPP Ose specified 
in said act, which writ: shall issue upon the filing the petition for 
the same. 

Be it further enacted, Section 4. That upon the issue of said writ, 
the receiver therein named shall take possession of all the income 
and revenues of said defaulting company, with authority to demand 
and receive all moneys coming to the same from the operation of 
such road, and it shall be the duty of all officers of said company to 
return all moneys to him, for receiving whieh he may require the 
submission of all necessary books, papers, and aecounts to him, and 
may examine any and all persons under oath,and any person miak- 
ing false returns, or failing to. pay over monevs, shall be deemed 
guilty of a misdemeanor, and any person swearing falsely shall be 
deemed guilty of perjury, 

Be it further enacted, Section 5. That such receiver shall give 
such bond as the treasurer may require, shall be removable at the 
pleasure of the treasurer, and a successor appointed, to be approved 
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by the chancellor. He shall, at the end of each month, make full 
report and return to the treasurer of all moneys received by him, 
with his estimate of the necessary cost of operating said road, which, 
on the approval and order of said treasurer, shall be paid out of the 
money so returned, the surplus or net proceeds to be applied in the 
discharge of the tax due and unpaid; and shall so continue until 
such amount in default shall be paid, with the reasonable cost of 
sequestration, to be taxed and certified by the chancellor, when the 
treasurer shall account with said company and withdraw said re- 
ceiver from the management of its affairs. 

Be it further enacted, Secrron 6. That all bonds issued to aid in 
the construction of railroads shall be so issued as to make the in- 

terest thereon become due on the first day of April and the 
2S first day of October in each vear, that is to say, all bonds 
issued between these dates, the fractional coupons shall be 

cut off or cancelled at the time they are issued, so that the interest 
shall not commence accruing until the date of the next semi-annual 
pavimnent after such issue. 

Be it further enacted, Secrion 7. That this act shall take effect 
from and after its passage. ) 

Approved April 10, 1869. 


“An act to repeal an act entitled an act to provide for paying the 
interest of the bonds issued to aid tin the construction of railroads, 
approved April 10, 1869” 

Be it enacted by the General Assembly of the State of Arkansas: 

Section 1. That an act entitled “An act to provide for paying the 
interest of bonds issued to aid in the construction of railroads,” ap- 
proved April 10, 1869, be, and the same is hereby, repealed. 

Sect. 2. Be it further enacted, That all acts and parts of acts, In- 
consistent with this act, be, and the same are hereby, repealed, and 
that this act take effect and be in force from and after its passage. 

Approved May 29, 1874. 


“An act loaning the faith and credit of the State in aid of the con- 
struction of railroads.” 


Be it enacted by the General Assembly of the State of Arkansas. 

SeeTion 1. That whenever any railroad company in this State 
shall apply for the aid herein and hereby intended to be loaned, 
there shall first be filed in the office of the secretary of State the fol- 
lowing papers : 

First. The president and chief engineer shall file a map of said 
railroad, showing its terminal points, its general direction, and its 
length, the counties through which it will run, and the principal 
streams it well cross. 

Second. The same officers shall file in the same office their joint 
attidavit, setting forth the cost of preparing the entire road, or the 

first one hundred consecutive miles thereof, for the iron. 
286) Third. The president and treasurer shall file in the same 
office their joint affidavit that the subscriptions to the road 
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in money, lands, labor, provisions, and other valuables are ample to 
prepare the entire road, or one hundred consecutive miles thereof, 
for the iron rail- 

fourth. The president and chief engineer shall file in the same 
office their joint affidavit that the entire road, or forty consecutive 
miles of said road, have actually been graded, bridged, and made 
ready for the tren rails. 

Seep. 2. Be it further enacted, That when their affidavits shall 
have been duly filet an the office of the secretary of State, and the 
president of the company shall apply for the loan of the State bonds 
rok 11) poder tel | ce by issyned, the MWoOVerhor, or, in) Cise¢ of ne absence 
or death, the lreutenant (overnor or the SeCTOCLAPY of State, shall 
issue to the president of said company for each mile of the road so 
prepared ten of the COU pon honds of the State, ecnch for the sum of 
one thousand dollars, liaving not more than thirty Vears to run, and 
bearing Interest, pavable semi-annually, of not more than eight per 
cent. per annum, principal and interest being made payable in the 
city of New York. 

Serer. 3. Be it further enacted, That the first of said State bonds 
hereby intended to be loaned to any railroad company shall be for 
an aggregate of four hundred thousand dollars, or at the rate of ten 
theusand dollars per mile for the tirst forty: consecutive miles; and 
whenever the entire road, or the next seetion of ten consecutive 
nitles, shall have been prepared tor the tron rails and the athidavits 
prepared and tiled, as provided for in paragraph three of section 
tirst of this net, the roVverhor, leutenant roverhor, or the Seer tary 
of State shall issue to the president of said comprimy ten more bonds, 
of One thousana dollars each, for each vdditional miile so) prepared, 
as in section two: and the same thing shall be done for every other 
section of ten miles or less, if the entire road be prepared, Upon 
similar athidavat, until the State loan shall be obtained tor the hun- 
dred mites, it being the intent of this act to require atlidavit number 
three, in section first, to be made and tiled whenever the State loan 

for each ten-mile section shall he applied for: but after State 
2S7 ~~ ald shall have been loaned to the extent of one hundred miles 

of any road, the only affidavit required shall be that of the 
president and chief engineer that another section of ten miles has 
been prepared for the iron, upon which bends shall be issued, as in 
the first case. 

Seer. 4. Be it further enacted, That whenever bonds shall be 
loaned toa railroad company the president shall give his receipt 
therefor, particularly specifving the several numbers and wm 
nmount, with date, ete.. and shall tile with the rovernor, leutenant 
governor.or the secretary of State an affidavit, signed by himself and 
a majority of the board of directors, that the bonds or the proceeds 
thereof shall be used for no other purpose than that of ironing and 
equipping the road: and this athda if shall be ade and filed when- 
ever an appheation is made for bonds during the progress of the 
construction of the road. 

Srer. oO. Be it: further enacted, That the recelpt of anv railread 
company for the bonds loaned to it by the State shall immediately 
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operate as a lien upon the road, its rights, franchises, and all its 
property of every description, real and personal; and this lien shall 
be a mortgage on all the property, rights, and credits of the road, 
and shall have priority over any and all other debts, contracts, or 
liabilities of said road; and said mortgage shall continue until the 
entire amount loaned to the said road by the State shall have been 
paid off. 

Sect. 6. Be it further enacted, That as soon as the entire road, or 
forty miles of any railroad, shall be in operation the president shall 
set aside enough of its receipts to pay the annual interest due to the 
State on the bonds loaned by her; and whenever said road, or forty 
miles thereof of any railroad, shall have been running five vears he 
shall also set aside from its annual receipts a sinking fund equal to 
four per cent, of the whole amount of State bonds loaned to said 
road; said sinking fund to be used in the annual extinguishment of 
a certain part of the principal of said bonds, so that they may all be 
partic off at the period of their maturity, 

Serer. 7. Be it further enacted, That if any railroad company to 
Whom the State may loan her efedit shall fail’ to provide for the 
pavment of the semi-annual interest accruing on said bonds, or shall 

fail to provide a sinking fund for the gradual payment of the 
288 principal,as mentioned in section sixth in this aet, it shall be 

the duty of the governor, after giving thirty days’ notice to 
the president or treasurer or any director, to appoint a receiver, in 
Whose hands he shall place said railroad; and said receiver, after 
giving bond and security in such sum as to the governor may seem 
just, shall take charge of and operate the said railroad for and im 
behalf of the State until all the accruing interest on the bonds 
loaned shall have been paid off, and also until such a sinking fund 
shall have been provided for the gradual payment of the principal 
as will be equal to four per cent. per annum for the years during 
which there was a failure to provide for the same. 

Seer. S. Be it further enacted, That whenever said interest, with 
the sinking fund due from said railroad to the State, shall have 
been provided for by said receiver, he shall deliver the road back 
again to the company or its officers, with all the property, ete., be- 
longing to it; but the lien on the same shall continue in force until 
the final extinction of the bonds loaned to it by the State. 

Secr. % Be it further enacted, That if, after a full and fair expert- 
ment, the receiver appointed by the governor shall be satisfied thatthe 
railroad cannot provide for the interest and the sinking fund aceru- 
ing on the bonds loaned to it by the State, and shall so inform the 
governor, then the governor shall advertise said railroad, with all 
its property, of every description, its rights and franchises for sale ; 
said advertisement to be in such newspapers and for such time, not 
less than ninety days, as he may deem best; and said sale to be on 
such terms and time as he may think will most nearly provide for 
the payment of the bonds that may have been loaned said railroad 
company, 

Srer, 10. Be it further enacted, That railroad companies that 
mav «desire to avail themselves of the aid hereby intended to be 
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visions of this act, within five vears from Jan. 1, 1867. 


Seer. 11. Beit further enacted, That whenever any railroad com- 


pany in this State shall have ironed and equipped forty miles 
their own road, by and through their own credit, the said company 
shall be entitled to the State loan, to the extent of S10,000 per mile, 

for every mile that may nave been thus troned and equipped 
289 by said company; and such loan shall be extended to said 

company without the conditions and stipulations named in 
section first of this act; but an aflidavit shall be required that the 
said State loan, due and to be issued to said company, shall be used 
only in the extension, benefits, and final completion of said) road, 
and that the said road has sufficient assets, with the loan asked, to 
grade and prepare for the rails the whole of sixty additional miles 
of said road: and said loan shall operate as a lien, as in other 
“USS, 


Mareh 18, 1S67. 
“An act for the relief of railroads.” 


Be it enacted by the General Assembly of the State of Arkansas - 
Secrion 1. That all railroad companies in the State of Arkansas 
receiving State aid which have commenced the construction of their 


respective lines of road, and have laid any portion of their iron: 


rails, are hereby gri anted, from andatter the date of the taking effect 
of this act, two vears’ time within which to complete one-fourth, 
three vears’ time within which to complete one-half, and five years’ 
time within which to complete the whole of their respective lines of 
road: Provided, That such companies as may have received awards 
of State aid within six months last past shall be entitled to the bene- 
fits hereof, whether they have commenced the work of construction 
or not. 

Seer. 2. Any of such railroad companies deseribed in the first 
section of thie act Which shall fail te comply with any of the pro- 
Visions thereof, shall, from the date of such failure, forfeit their right 
to receive any further amount of State bonds under the provisions 
of the act entitled “An act to aid in the construction of railroads,” 
approved July 21, IS6S, but shall nevertheless not forfeit their char- 
ters and franchises, but shall nevertheless retain the right to com- 
plete their respective lines of road and to use and enjoy their rights, 
powers, privileges, and franchises conferred by their respective char- 
ters and the laws of this State. 

Serer. 3. All acts and parts of acts inconsistent herewith are 
hereby repealed. 

Approved March 2S, 1871. 

290 Extract from an “Act to provide for a general system of 
railroad incorporation” in the State of Arkansas. 

Sect. 22. Every such corporation shall possess the general powers, 


and be subject to the general liabilities and restrictions ¢ xpressed in 
the special powers following, that is to say - 


loaned must make the first application for the same, under the pro- 
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First. To cause such examinations and surveys for the proposed 
railroad to be made as may be necessary to the selection of the most 
advantageous route for the railroad, and for such purpose, by their 
officers, agents, and servants, to enter upon lands or waters of any 
person, but subject to responsibilities for all damages which they 
shall do thereto. : 

Second. To receive, hold, and take such voluntary grants and 
donations. of real estate and other property as shall be made to such 
company to aid in the construction, maintenance, and accommoda- 
tion of such railroad; but the real estate thus received by volun- 
tary grant shall be held, used, and disposed of by such company 
only according to the terms of such grants. 

Third. To purchase and by voluntary grants and donations re- 
ceive and take, and by its officers, engineers, and surveyors, and 
agents, enter upon and take possession of and hold and use all such 
lands and real estate and other property as may be necessary for 
the construction and maintenance of its railroad and _ stations, 
depots and other accommodations necessary to accomplish the object 
for which the corporation is created ; but not until the compensation 
to be made therefor as agreed upon by the parties, or ascertained, as 
hereinafter provided, be paid to the owner or owners thereof, or de- 
posited as hereinafter directed, unless the consent of such owner be 
given to enter Into possession. 

Fourth. To lay out its road, not exceeding six rods wide, and 
to construct the same, and for the purpose of cuttings, embankments, 
and procuring stone and gravel may take as much more land 
within the limits of the charter, in the manner provided herein- 
after, as may be hecessary for the proper construction and security 
of the road. 

Fifth. To construct their road upon or across any stream of water, 
water course, road, highway, railroad, or canal which the route of 

the road shall intersect ; but the corporation shall restore the 
291 stream or water course, road or highway thus intersected to 

its former state, or in a sutlicient manner not to have im- 
paired its usefulness, 

Sixth. To eross, intersect, join, or unite its railroad with any 
other railroad before construction, at any point on its route, and 
upon the evrounds of such other railroad COMMpany, with the neces- 
sary turnouts, sidings, and switches, and other conveniences, in 
furtherance of the object of its construction ; and every company 
whose railroad is or shall be intersected by any new railroad shall 
unite with the owners of such new railroad in forming such inter- 
sections and connections, and grant the facilities as aforesaid ; and 
if the two corporations cannot agree upon the amount of compensa- 
tion to be made therefor, or the points or manner of such crossings 
and connections, the same shall be ascertained and determined by 
commissioners to be appointed by the court as is provided hereinaf- 
ter in respect to the taking of lands. 

Seventh. To purchase lands or take them may change the line of 
its road whenever a majority of the directors shall so determine, as 
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is hereinafter provided ; but no such change shall vary the original 
route of such road to exceed five miles laterally. 

Kighth. To take, transport, carry, and convey persons and prop- 
erty on their railroad, by the force and power of steam, of animals, 
or any other mechanical powers, or by any combinations of them, 
and to receive tolls or compensation therefor. 

Ninth. To erect and maintain all necessary and convenient build- 
Ings, stations, depots, fixtures, and machinery for the accommoda- 
tion and use of their passengers, freight, and business, and obtain 
and hold the lands necessary therefor. 

Tenth. To regulate the time and manner in which passengers 
and property shall be transported, and the tolls and compensation 
to be paid therefor; but such compensation for any passenger and 
his ordinary baggage shall not exceed five cents a mile, unless by 
the act of the Legislature, and shall be subject toalteration as here- 
Inafter provided. 

Eleventh. To borrow money to be applied to the construction 
of their railroad and fixtures and purchase of engines and cars, 
and to no other purpose at such rate of Interest as Is hereinafter 

PP rede, 

Sker, 23. Every company that mav hereafter enganize un- 

der this act may present a petitien te the Board ef Railroad 
Comnitssioners for the State, hereinafter provided, stating the place 
from and te which they propese to comstruct their road, and its lo- 
cation and route (with reasonable certainty), or that they intend to 
run the said road on the most direct and eligible route between the 
points of terminus, and praving the said Board of Railroad Commis- 
sioners to determine whether the construction of the said proposed 
road will be of sufficient public use to justify the taking of private 
property, and the granting the aid of the State that is now or may 
(hereatter) be provided by law for the construction of the same, and 
if the said Board of Railroad Commissioners shall determine and de- 
cide, by a majority of said board, that such proposed road will be of 
sufficient publie utility to justify the taking of private property and 
granting ald by the State, as hereinafter provided, for constructing 
and maintaining said read, under the provisions of this act, then 
such ys yd when organized, may enter upon, take possession of, 
and use all such lands or real estate as may be required for the con- 
struction and maintenance of their read, and the convenient accom- 
modations appertaining to the same, making compensation in the 
manner hereinafter provided for all lands (real estate) thus taken 
possession of and used, except such as may be voluntarily given to 
or purchased at an agreed price by the said corporation. os ek 

Serer. 20. That the Board of Railroad Commissioners provided for 
in this act shall consist of the Governor, commissioner of internal 
Improvement, and the seeretary of State. 

Seer. 26. That whenever the president of any railroad corporation 
hereafter organized under this act shall apply to the Board of Rail- 
road Commissioners of the State for the aid of the State, as herein- 
after provided, for construction of such railroad, and shall show, to 
the satisfaction of said commissioners, that all the requirements of 
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this act have been complied with up to the time of making such 
application by said railroad company, the said railroad commis- 
sioners shall inquire into and determine whether the construction 
of such railroad will be of sufficient publie utility and benefit to 
justify the State in granting the aid of the State in the construction 

of the same, as hereinafter provitled ; and if the said Board of 
293 Railroad Commissioners shall, after inquiry into the benefits 

to result to the State from the construction of said road, shall 
determine and decide that the construction of said road would be of 
public benefit sufficient to justify the State in granting the aid here- 
inafter provided for, then the said commissioners shall make a re- 
port of that fact and tile said report in the office of the secretary of 
State. 

Seer. 27. And upon the report of said Board of Railroad Commis- 
sioners, showing the construction of such road would be of such pub- 
lie utility as provided for in the last preceding section, being filed 
in the othice of the secrehiry of State as aforesaid, the Governor or 
(in ease of his death, absence, or inability) the Hleutenant-governor, 
or the person filling the exeeutive oftice, shall issue to the president 
of said company, for each mile of the road prepared, as heremafter 
provided, ten of the coupen bends of the State, such coupon bends 
as are new or hereafter may be provided for by law. 

Seer. 44. All acts or parts of acts which are in contlict with this 
act [are] hereby repealed. 

Seer. 45. This act shall take etfect and be in force from and after 
its passage. 

Approved July 25, 186s, 


Commisssioner of public works and internal improvements. 


Article 6, Sect. 23, Constitution of 1868: “Until the General 
Assembly shall otherwise provide, the Governor shall appoint a suit- 
able person, who shall be styled commissioner of pubhe works and 
internal improvements, who shali hold his office for the term of four 
years, and until his suecessor is duly commissioned and qualified. 
It shall be the duty of the commissioner of public works and inter- 
nal improvements to superintend all public works which may be 
carried on by the State, and have a supervising control over all in- 
ternal improvements in which the State is interested; and, until 
otherwise provided by the General Assembly, he shall be ez officio 

commissioner of immigration and of State lands, and shall 
294 perform such other duties as may be prescribed by law. He 

shall receive for his services the same salary as provided by 
law for the auditor of State.” 


“An act prescribing the duties and powers of the commissioner of 
public works and internal improvements.” 
Be it enacted by the General Assembly of the State of Arkansas : 


Section 1. That the Governor shall appoint, by and with the ad- 
vice and consent of the senate, some suitable person as commis- 
sioner of public works and internal improvements, who shall hold 
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his office for the term of four years, and until his suecessor shall be 
duly appointed, commissioned, and qualified. 

Seer. 2. That he shall take charge of and have a supervising con- 
trol of all public works, buildings, and improvements in which the 
State naay be interested or have an interest. 

Sect. 3. That he shall be ex offievo inspector of all banks doing 
business under or by virtue of the laws of this State, and that he 
shall discharge such duty in such manner, at such times as Is now 
or may hereafter | be] preseribed by law. 

Seer. t. That he shall be Cv officio Inspector of all fire, marine, 
life and health, and accident Insurance companies that may be trans- 
acting business within the limits of the State, and make report of 
the condition, Habilities, assets, and securities of said companies, 
where held, and the amount subject to taxation in this State. 

Seer. 5. That the inspection of banks and insurance companies 
shall be made quarterly, commencing on the first [day] of January 
of each year, provided that the first report and inspection shalt for 
the vear 1S6S commence on the first day of October, 1868, which 
report shall be transmitted through the Governor to the General 
Assembly. 

Seer. 6. The commissioner of public works is hereby authorized 
to employ clerks to aid in the proper discharge of the duties herein 
enjoined, not exceeding three, at an annual salary of not more than 
$1,200 per annum, 

Seer. 7. He shall be required to open an oftice at the capitol of the 

State, which, together with all books, stationery, and necessary 
205 — office material, shall be tarnished by the auditor of State, on 

application being filed, stating the articles desired, and a sutti- 
clent sum of laPeyv Is hereby appropriated out of the treasury lo 
carry into elect the provisions ot this act, 

SECT. o. That if shall be the duty of said conimiissioner to Inspect 
and report upon the condition of all railroads within this State in 
which the State his any interest as a stockholder. or by virtue oft 
any loans made thereto, and to annually report at the close of each 
vear the nature of the security held by tie State, what liens, if any, 
have priority over those of the State, the number of miles com- 
pleted, the number of miles eraded, the number of miles vet tocom- 
plete, the amount of stock held therein by the State, how, where, 
when, and by whom expended, and for what purpose, and such other 
facts as will have a tendency to aid the General Assembly in intel- 
ligent legislation thereon. 

Sret. 1). This act to take effect from and after its passage. 

Seer. 10. AT laws and parts of laws inconsistent with the pro- 
visions of this act are hereby repealed. 


’ 


Approved July 25, 186s. 
“An act supplementary to an act entitled “An act to provide fora 
relic ral sVstenl of railroad Incorporation, Approve d July ~>. LSS,” 
Re it enacted by the General Assembly of the State of Arkansas: 


Section 1. That the purchaser or purchasers, and his or their asso- 
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ciates, of any railroad [or] of any corporation created by or existing 
under the laws of this State, whether such sale be under the decree or 
order of any court of competent jurisdiction, or under the provisions 
of any mortgage or deed of trust duly executed, shall, upon the con- 
firmation of such sale or the execution of the deed or deeds purport- 
ing to convey the property so sold, become a new body politic or 
corporate in fact and in law, by the name of the aforesaid corpora- 
tion, or such other name as they may thereafter adopt, and shall be 
deemed and considered the stockholders of the capital stock of such 

body politic and corporate, and shall become entitled to and 
296 = vested with all the corporate rights, liberties, privileges, im- 

munities, powers, and franchises of and concerning the said 
railroad so sold, not in conflict with the provisions of the constitu- 
tion of this State, as fully as the same were held, exercised, and en- 
joyed by said corporation before such sale; and it shall and may be 
lawful for the said new body politie aud corporate at any time 
within one year after such sale and conveyance, to organize them- 
selves as a corporation under such name as they may vote to adopt, 
by electing a board of directors of not less than five nor more than 
thirteen persons, and by the election or appointment of a president, 
and such other officers as may be authorized or required by law ; 
and such board of directors are authorized to fix the capital stock of 
such new corporation at aun amount not exceeding the estimated 
cost of said railroad and equipments when completed, together with 
such lands as said corporation may acquire, and to issue certificates 
of the capital stock of such new corporation and to distribute the 
SAamie ; also, whenever deemed expedient, to issue bonds, and to 
secure the payment thereof by mortgage or deed of trust of the 
property, lands, income, and franchises of said company. It shall 
be the duty of such new corporation, within six months after its 
said organization, to make a certificate thereof under the common 
seal, attested by the signature of its president, specifying the date 
of such organization, and the name of its president and directors, 
and cause said certificate to be filed in the office of the secretary of 
State, at Littthe Rock, and there to remain of record. 

Sec. 2. Be it further enacted, That any corporation now or here- 
after existing under the laws of this State, is hereby authorized to 
fix by its by-laws the time for holding its annual and special meet- 
ings of stockholders: Provided, however, That at least thirty days’ 
notice of the time and place for holding said meetings shall first be 
given by publication in any newspaper printed in the city of Little 
Rock. 

Sec. 2. Be it further enacted, That this act shall take effect and be 
In force trom and after its pRISSUALe, and all acts or parts of acts incon- 
sistent herewith are hereby repealed. 

Approved December { IS74. 
207s Extracts from “An act to incorporate the Little Rock and 

Fort Smith Railroad Company.” 
7 x = 7 * = a a 


Seer. 2. That said corporation is established for the purpose of 


IN2 
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constructing, working, and maintaining a railroad from Little Roek, 
by way of Van Buren, to Fort Smith in this State. 
. * * * * « * 


Srer. 17. The president and directors of said corporation shall 
have power todo anything necessary for the construction, repair, 
and maintenance of the railroad hereinbefore mentioned, with as 
many tracks as they may deem necessary; * * *— to make all 
contracts for the furnishing of iron or other necessary equipment 
or supplies of the road on such terms of credit as they think proper, 
including atl locomotives, engines, cars, veliicles, teams, and other 
equipments deemed by them necessary or useful to the purposes of 
said COMPANY, to borrow Money for and on account of said road, in 
any sums not to exceed fifty thousand dollars, unless authorized by 
a vote of two-thirds of the stockholders, exclusive of the State, to eXx- 
ceed, that sum, and to mortyage sald road or hypothecate its receipts 
to pAtV PePrsors who take contract for building the sante ; ” “ 4 
to accept donations in land, maney,or other such materials or labor 
as thay be useful to the COMPANY | . they shall cause to be 
kept a regular set of books, in which shall be entered, in regular 
order of their several dates, all business or other transactions in the 
company, 

* 7 * - * * * * 

Secor. 19. The limitations as to the amount which the board of di- 
rectors may borrow does not apply to contracts upon credit for fur- 
nishing of iron, equipments or other necessary supplies or labor, or 
to a contract for the construction of the whole road or a section 
thereof. 

* “ . , * + * * 

Seer. 24. The said company hereby reserves to itself the right 
either to accept or reject any act of the General Assembly of this 
State altering or amending this charter. 7 

Approved Jan. 22, 1855. 


POS Copy of sect. 7 of the act of Jan. v2. 1S55, entitled “An 
act prescribing the mode of procedure in obtaining the 


right of way for railroads in the State.” 

Seer. 7. Be it further enacted, That whenever any railroad com- 
parry heretofore or hereafter Incorporated by the State shall, in the 
opinion of the directors thereof, require an increased amount of cap- 
ital stock, they shall, if authorized by the holders of a majority of 
the stock, be, and they are hereby, authorized to increase their e: p- 
ital stock to any amount not exceeding the estimate cost of their 
road; and shall have power to borrow money on the credit of the 
corporation, not exceeding its authorized capital stock, at the rate of 
Interest not exceeding seven per cent. per annum, and may execute 
its bonds therefor, in sums of tive hundred dollars or one thousand 
dollars, and to secure the payment thereof may pledge the property, 
both real and personal, and income of such company, and to secure 
the payment thereof may execute a deed of mortgage or other 
instrument of writing, and such company are hereby authorized to 
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sell, negotiate, pledge, or mortgage such boyds for the benefit of 
such company, and at such terms and in such places, either within 
or without this State, and at such rates and for such prices as in the 
opinion of said directors will best advance the interest of such com- 
pany; and if such bonds are sold bona fide at a discount, such sale 
shall be as valid in every respect and such securities as binding for 
the respective amounts thereof as if they were sold at their par 
value. 
Approved Jan. 22, 1855. 


“An act authorizing the modification of the location of railroad 
lines.” 


Be it enacted by the General Assembly of the State of Arkansas: 
SecTION 1. Any railroad company heretofore incorporated, or to 
be incorporated hereafter, having tiled, according to law, a map show- 
ing the Iocated line of its road, shall thereafter have power to 
209 make such modifications in such located line as, in the opin- 
ion of its board of directors, will tend to economy of construc- 
tion or enhance the interest of the company: Provided, Such mod- 
ification shall not vary more than five miles from the line first 
located: And provided, Such change or changes in the line shall be 
indicated by ik That} tiled in the office of the secretary of State. 
Seer. 2. This act to take effect and be in full force from and after 
its paissage. 


Approved March 21, 1869. 


“An act authorizing the change or abandonment of location by 
railroad corporations.” 


Be it enacted by the General Assembly of the State of Arkansas: 

Section 1. That whenever, in the opinion of the board of directors 
of any railroad corporation incorporated under the laws of this 
State, it shall be found impracticable to construct or maintain their 
road or branches, or any part thereof. upon the loeation or route 
heretofore adopted, they shall have power to make such changes 
therein, not exceeding twenty miles laterally, as in their judgment 
will best tend to CCONOTLY of construction or to promote the busi- 
ness of the road, and to that end they are hereby authorized to 
abandon any location heretofore made, and to remove the track or 
rails therefrom to such line as they may hereafter adopt in lieu 
thereof: Provided, Such change or changes shall be indicated by a 
map filed in the office of the secretary of State within three months 
after the passage of any vote or votes authorizing such changes: 
Provided, further, That nothing in this act contained shall be con- 
strued to impair the liability, if any, of any corporation to any 
individual by reason of such change or changes, or to take away the 
rights, if any, which any person may have in the premises at the time 
of such change or changes of location. 

Sect. 2. That all laws and parts of laws in conflict with this act 
be, and the same are hereby, repealed, and this act shall take effeet 
and be in force from and after its passage. 

Approved March 3, 1877. 
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300 Gantt’s Digest. Title “ Mortgages.” 


Seer. 4287. All mortyagves, Whether for real or personal estate, 
shall be acknowledged before some person authorized by law to take 
the acknowledgments of deeds, and shall be recorded, 1f for lands, in 
the county or counties in which the lands lie; and if for personal 
property, in the county in which the mortgagor resides. 

Srev. 4258. Every mortgage, whether for real or personal prop- 
erty, shall be a lien on the mortgaged property from the time the 
sume is filed in the recorder’s oftice for record, and not before : 
Which filing shall be notice to all persons of the existence of such 
mortvage, 

Seer. 4289. It shall be the duty of the recorder to indorse on every 
mortgage filed im ais office for record, and note in the record the 
precise time such hiortyage Was filed for record. 


An act lending $100,000 to the Memphis and Little Rock Railroad 
Company, 

Whereas the Memphis and Little Rock railroad has nearly graded, 
bridged, anid prepared for the rails that division of said) road from 
White river to the Arkansas river, and have purchased the iren 
‘ necessary to lay down upon said road; and whereas this most im- 
portant enterprise for the State of Arkansas is now in most immi- 
hent danger of suspension and being struck down just at the most 
critical juncture, with success almost within its grasp, for the want. 
of means to pay the duty on the tron and placing the same on the 
track: and whereas the present tlarming state of the country hie 
peratively demands that the capital of our State be placed in con- 
nection with the States east of us by the most rapid communication 
Theretore, 


Be it enacted by thre Croneral (sx mbly ot tha State of Arka ms 
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Stor. 2. Be it further enacted, That this act shall take effect and 


be in forve from anc after its pracssiere 


Approved Jan. 3, USO. 
An act to protect the Interests of this State. 


Be it enacted by the General Assembly of the State of Arkansas : 


Seetion 1. That the law now in force relating to suits by and 
against the State shall be held, taken, and construed so as to allow 
suits at law only to be brought against said State. 


lap EP i Ce 
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Sect. 2. Hereafter it shall not be lawful, and it is hereby expressly 
forbidden, for any person or corporation to sue or implead, or move 
against the State in chancery, or against any officer or person acting 
for or representing said State, and no suit or action shall be brought 
against said State or officer or person acting for or representing the 
sume,except at law ; and all laws which either expressly or by implica- 
tion authorize suits or proceedings in chancery in such cases are 
hereby expressly repealed. 

Sect. 3. It shall not be lawful for any court to declare or decree 
the State to be a trustee, or attempt to or enforce any real or pre- 
tended trust against the State, whether express or implied, the State 
being competent to do justice to all claimants ete the medium 
of its General Assembly. 

Serer. 4. It shall not be lawful for any court, chancellor, or judge 
to appornt any recelyer or receivers, trustee or trustees, against the 
State or the State Bank, in any suit or action brought against the 
State or State Bank, and all such appointments are hereby declared 

utterly void. 
yD Seer. 5. No debtor of the State or State Bank shall be sub- 
ject to garnishment, either at law or in equity, in respect of 
any debt, claim, demand, note, bond, or bill due said State or said 
State Bank. 

Serer. 6. No otticer or person or corporation having on hand or 
possession goods and chattels, moneys, credits, and effects, belong- 
Ing to said State or the State Bank, shall be subject to garnishment 
in respect thereof, either at law or in chancery, in any action or pro- 
cr lings, or for any cuuse W haate ver, 

Sror. 7. Neither the State nor the State Bank shall be required 
or ruled to give security for cost in any case whatever In any court. 

PACT. , No prop riv, W hether rm al, yé rsonal, or mixed, or etlects, 
credits, choses in action, assets of any de scTIption, securities, Or mon- 
evs boionging to the State, « it! cT li gally oT equitabla .or the title 


“A bee rol MAV OC 1 thn Stat ~! all ié subject te judgment, decree, 
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shall have the like effect as of the same were duly wertiied by alf- 
. ~ 


lavit, as tn the case of private persons. 

Seer. LO All appeals or writs of error taken or prosecuted by the 
State or the State Bank shall, (pso facto, operate as a supersedeas and 
suspension of all further proceedings in the cause in which such 
appeal may be taken on writ of error sued out, until the tinal dis- 
position thereof, without bond, recognizance, or security, nor in any 
case Where the State or the State Bank shall apply for an injunction, 
shall security be required; but if entitled thereto in other respects, 
the same may be granted according to the justice and equity of the 
case. 

Sect. 11. Lapse of time and statutes of limitation shall apply in 
24—1019 
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suits against the State, now pending, or thereafter to be brought in 
like manner, as in suits between individuals, and may be pleaded or 
relied on with like effect: 

Sect. 12. That in any suit now pending, or which may hereafter 

be brought by the Real Estate Bank, of the trustees thereof, 
305 or any trustee or recelver thereof, or by any person for the 
use of said bank, or trustees or receiver, against the State or 

the Bank of the State of Arkansas, to recover the amount of any 
bond or bonds issued to either the Bank of the State of Arkansas or 
the Real Estate Bank of the State of Arkansas, or interest thereon, 
it shall be lawful for the State or the State Bank, as the case may be, 
to set up, insist, and rely on, by way_of set-off, under the general 
issue, without previous notice or formal pleading, on any bonds is- 
sued by this State to said Real Estate Bank, or on any coupons or 
interest on said bonds or said coupons received by the said State 
Bank in payment of debts, or any amount that may have been paid 
by the State, or out of moneys belonging to the State, for interest 
on bonds issued by the State to said Real Estate Bank or any amount 
due to the State from the Real Estate Bank, on account of the annual 
bonus due from said bank to the State, according to the provisions 
of the charter thereof; which shall be received and allowed as a set- 
off, with like effect and like proceedings and results, as in other cases 
of set-off, under existing laws. 

Secr. 13. This act shall take effect and be in force from its passage. 

Approved Jan. 19, 1855. 


An act to regulate the mode and extent of prosecuting suits against 
the State. : 


Be it enacted by the General Assembly of the State of Arkansas: 


Section 1. All laws that declare or imply that the State of Ar- 
kansas may be sued are hereby repealed. 

Secor. %. All suits pending against the State in any of its courts 
are declared to be within the operation of this law. 

Seer. 3. That all persons having claims or demands against this 
State, on any account whatever, shall institute suit thereof in the 
‘circuit court in and for the county of Pulaski, and said court shall 
proceed to take and hear all testimony for and against the same, 

and shall certify the proof so taken, under the seal of said 
Od court, to the next session of the General Assembly of this 

State, after taking the same, together with its opinion in re- 
gard to the Justness thereof; but said court shall not enter a judg- 
ment or decree, in any case Whatever, against this State, upon the 
testimony so taken, or upon any other testimony whatever; but the 
testimony so taken and the opinion of said court so taken and cer- 
tified by said court, shall be submitted to the General Assembly of 
this State for such action as may be deemed necessary thereon. 

Seer. 4. This act shall be in force from its passage. 

Approved Jan. 16, 1557. 
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An act to furnish the aid and credit of the State of Alabama for the 
purpose of expediting the construction of railroads within the 


State. 


Be it enacted by the General Assembly of Alabama; 

That the credit of the State of Alabama shall be afforded to cor- 
porations now chartered to construct railroads in this State for the 
purpose of expediting the construction of the same within the State, 
to the extent and upon the conditions and in the manner provided 
in the following sections of this act. 

Sect. 2. Be it further enacted, That whenever any railroad com- 
pany now incorporated, or which may be incorporated by the first 
day of April, 1870, under the laws of Alabama, for the purpose of 
constructing anv line of railway within the limits of the State of 
Alabama, shall have finished, equipped, and completed twenty con- 
tinuous miles of the railroad of any such railroad company, at or 
near either terminus, or at the intersection or crossing of any other 
railroad in operation on the line of said railroad, it shall be the duty 
of the Governor of the State of Alabama, and he is hereby required, 
on the application of such railroad company, to indorse, on the part 
of the State of Alabama, the first mortgage bonds of said railroad 
company to the extent of $16,000 per mile for that portion thus fin- 
ished, equipped, and completed ; and when another continuous sec- 
tion of five (5) miles is so finished, equipped, and completed it shall 
be the duty of the Governor of the State of Alabama, and he is 

hereby required, on like application, to indorse the first mort- 
305 gage bonds of said railroad company to the extent of $16,000 

per mile for the section of five (5) miles so finished, equipped, 
and completed; and this rate of indorsement shall be continued 
upon the same conditions for each subsequent continuous section of 
tive (5) miles, until said railroad is completed: Provided, That the 
provisions of this act do not apply to roads of less than thirty miles 
in length, nor to the New Orleans, Mobile and Chattanooga Railroad 
Company: Provided further, That the indorsement provided for in 
this act shall not apply to any railroad company that has heretofore 
received an indorsement under existing laws: Provided further, 
That before any railroad company embraced in this act shall receive 
any indorsement of the State upon its bonds, the Governor shall 
require proof, by affidavit of the president and treasurer of said 
railroad company, that the first twenty miles thereof were built 
from other resources of said company, independent of the State aid 
authorized by the provisions of this act,and that the amount required 
to build said twenty (20) miles is not to be refunded, either in whole 
or in part, from the proceeds of bonds to be indorsed by the State, 
but that the means used in building said twenty (20) miles have been 
derived bona fide from other resources of said company; and if the 
president and treasurer of said railroad company making ss em 
tion for the indorsement of its bonds shal! procure such indorse- 
ment by any false statement, in violation of the true intent and 
meaning of. this provision, which is hereby declared to be that said 
company must build the first twenty (20) miles of its road from 
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other resources, independent of the bonds indorsed by the State, 
the said president and treasurer, or either of them, may be indicted 


before the vrand yurv of anv county in the State. and. on convie- : 
tion thereof, before anv court of competent jurisdiction, shall be | 


liable to lmprisoment in the penitentiary of this State for not 
less than five (5) nor mere than ten (it) wears: and the directors, 
corporatery and stockholders ef such company, having Knowledge 
of and consenting te such false statement, shall) be mdividually 
liable to the erediters of said company for any indebtedness of 
said company, Which may be recovered by any creditor of said 
company as in other actions of debt: but the foregoing pro- 

Visos of this section subsequent to the words * New Orleans, 
300 = Mobile and Chattanooga Railroad Company ” shall not apply 

to any company now engaged in the construction of the first 
section of twenty miles of its railroad within this State, and who 
shall comple te and equip the said first twenty (20) miles of its rail- 
road in the manner required by the provisions of the act entitled 
“An act to establish a system of internal improvements In the State 
of Alabama,” approved Feb. 19, 1867, and amendments thereto of 
Sept. 22, L865, within sixty (60) days from the passage of this act: 
And provided further, That the bonds mentioned in this act shall 
not be bartered or sold for a less sum than ninety (0) per cent. of 
their par value, or exchanged, sold, bartered, or used, in the whole 
or in part or amount thereof, for iron, machinery, rolling stock or 
other thing at a greater rate than the cash market value of such 
iron, macliinery, rolling stock, or other thing to be used in and 
about the construction of such read: And provided further, That 
the said railroad company shall make return to the Governor show- 
Ing the uses to which the honey Mr alized on each instalment of in- 
dorsed bonds has been applied, and unless the Governor shall be 
fully satistied that the money has been faithfully, honestly, and 
economically expended, at the usual rates for the labor pertormed 
and material purchased, he shall not indorse further for said com- 
pany failing to make such satisfactory: statement: And provided , 
further, That roads excepted by the provisions of this act shall here- 
after build twenty (20) additional miles of their road. in compliance 
with this aet. 


. » ae . , ee “yy 
— be « 7 “* . ** . a . 
‘ ECT. «> Ik WwW Mrcnegr ena Tes], | “37 ~~) Siw?) fs thr CsOVeOTnAT. on 
5 


. . .» . . ‘ . 
} , « + = ,. ‘ . e 
. > > a . . . ~ | .» . . > >> . —s" ** - 
Tike per o2' a7it . asd Gd ~ a ded id se % . —™ aaat im : i= . : M PPA’ 4a? TPAN EPA ‘ i- 
. . . . : 
hr: «i ses 27> ) NTO ISDS * * e > —e . . sical Pa — 
ectQUd Ga Cae +" . ios. .*6 .4 = ~o . EPL Lhe. oe . + | a 71680" UNG ES SE Gt 
. 
>» ~ 
ess oJ » = *s ~* & .  . 
| saat . tie. | x ‘ 5% ss “ : . = ™“ \ ~ ~] r ‘ . - mE - 
~ ‘ ~ ‘ . » } 
~ a 7 . _*’ . » + 
> » > oe ® . , . ~ > 7 res ~ * ~*eeea® . . 
| ied a% eaNG. SEN SARS a . * .s x . i x SUPE a. Xe & . CAPAC x *« xt { 
\ . 
. . > »* . " . 
*, Fes» &> 4 * ‘ >? ° * *se& & > so . 7 6 . . > * 
: ~ " *?> ; ' " . ~ > ' » Serre ~~ » > s> 
eck SS SASS ums . . * 7p NS \ ™  * . “« \ . 4 > a Scat, ed Ur atc rts “ho 
> . > . . . . 
PPocarrre >? » ET? “=” P »f \ hi an >?>* >> > Pear he. f 
} > : ‘ : » >>) >a) ? 
RAERME .\ ~ SERENE QECR "RARER UM * ~PA ES 4 Kin SPARE CAEL i Ors thier! of Sa lal 


bonds and by virtue of the sume, shall be invested with said lien or 
mortgage, without a deed from the company, for the payment by 
said company of sard bonds, with the interest thereon, as the same 

becomes due; and when the whole of said road shall be com- 
UG pletert the State of Alabama shall be invested with a first 

lien, without a deed from the company, upon the entire read 
within this State, and the franchise granted by this State or under 
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its authority, including the right of way, grading, bridges, masonry, 
rails, spikes, and joint fastenings, and the whole superstructure and 
equipmentssand all the property owned by the company as inct- 
dent te or necessary for its business, including depots and depot sta- 
tions, and all other property, real or personal, belonging to said 
company, or hereafter to be acquired by them, for the payment of 
all of said bonds indorsed for the company, as provided in this act, 
and for the interest accruing on said bonds: an after the Governor, 
on the part of the State, shall have indorsed any bonds as aforesaid 
for any road making application therefor, under this act, it shall 
net be lawful for said company to give, create, or convey to any 
person Or persons, Or body corporate whatever, any hen, Incum- 
brance, or mortgage of anv kind which shall have priority over or 
come in contlict with the hen of the State secured by this act; and 
any such lien, incumbrance, or mortgage created after the passage 
of this act shall be null and void as against such lien or mortgage 
of the State, as to any and all bonds so indorsed on behalf of the 
State under the provisions of this act ; and the said lien or mortgage 
of the State shall have priority over all other claims existing or to 
exist against said company. 

Sect. 4. Be it further enacted, That it shall be the duty of said com- 
pany to deposit with the auditor of the State of Alabama, at least 
fifteen (15) davs before the interest becomes due, from time to time, 
upon said bonds, indorsed as aforesaid, an amount sufficient to pay 
such interest, including exchange and necessary commissions, or sat- 
isfactory evidence that said interest has been paid or provided for ; 
and if said company fail to deposit said interest as aforesaid, or to fur- 
nish the evidence aforesaid, it shall be the duty of the auditor to report 
that fact to the Governor, and the Governor shall direct provision to 
be made. as hereinafter mentioned, to meet said interest when due, 
and the Governor may immediately appoint some suitable person or 
persons, at the expense of the company, to take possession and con- 
trol of said railroad and all the assets thereof, and manage the same, 

and secure the rents, issues, profits, and dividends thereof, 

S08 whose duty it shall be to give bond and security to the State 
of Alabama in such penalty as the Governor mav require, 

for the faithtul discharge of his or their duty, as receiver or receiv- 
OTs, To Pecerve Satd Pents, IssueEs, pronts, and dividends, and pay over 
he same under the direction of the Governor, towands the hquida- 

tien of such unpaid Interest: and if sud company ful or refuse to 
deliver up said) read te the person er persens so appointed by the 
Governor the said persoms so appointed shall repert that fact te the 
Governor, whe shall forthwith issue his warrant directed to the 
sheritfs of the counties through which the said roads shall run, 
commanding them to take possession of said road, fixtures, and 
equipments, and everything pertaining thereto, and place the said 
receiver in full and complete possession of the same; and said re- 
ceiver, so appointed, shall continue in possession of said road, fix- 
tures, and equipments, and run the same and manage the entire 
road until a suftticient sum shall be realized, inclusive of the costs 
and expenses incident to such proceedings, to pay off and discharge 
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the interest as aforesaid, due on said bonds, which being done the 
receiver shall surrender such road, fixtures, and equipments to said 
company. It is further provided, that in the event the said receiver 
should find that the said railroad will not net a sufficient amount 
over and above its operating expenses to meet the interest from 
time to time, as provided in this bill, the Governor may proceed to 
foreclose the mortgage and sell the road, outfit and equipments. 
The auditor shall, from time to time, settle the account with the 
receiver, and the balance shall be deposited in the treasury of this 
State. The auditor is authorized and it is made his duty, upon his 
warrant, to draw from the treasury any sum of money necessary to 
meet the interest on any bonds indorsed by tle State whenever said 
interest is not provided for by the company, and to pay such in- 
terest when due as provided for in this act; and the auditor shall 
report thereon to the General Assembly from time to time, and in 
case the exigency requires the Governor is hereby authorized 
and directed to negotiate temporary loans for said purpose and to 
pledge the faith of the State for the payment of the same, so that 
the interest upon all the indorsed bonds of the State shall be 
promptly paid when due. 

Seer. 5. Be it further enacted, That if said company shall fail or 

refuse to pay any of said bonds, when they fall due, it shall 
309 be the duty of the Governor to notify the attorney general 

of the fact, and through said attorney general shall file 
forthwith a bill against said company in the name of the State of 
Alabama, in the chancery court of the district in which is situated 
the principal office of said company in Alabama, setting forth the 
facts, and thereupon. said court shall make all such orders and de- 
erees in such cause as may be deemed necessary by the court to 
secure the payment of said bonds, with the interest thereon, and to 
indemnify the State of Alabama against any loss on account of the 
indorsement of said bonds by ordering the said railroad to be placed 
in the hands of a receiver, ordering the sale of said road, and all 
the property and assets attached thereto, or belonging to said com- 
pany,or in such other manner as the court may deem best for the 
interest of the State. 

Sect. 6. Be it further enacted, That in the event of any of the 
railroads, fixtures, or property, real or personal, belonging to any of 
said roads, shall be sold under the provisions of this act, it shall be 
the duty of the Governor to appoint an agent for the State, who 
shall attend said sale and protect the interest of the State, and shall, 
if necessary to protect said interest, buy in said road or property in 
the name of the State; and in case said agent shall purchase said 
road for the State the Governor shall appoint a receiver, who shall 
take possession of said road and property, and use the same as pro- 
vided in sect. four (4) of this act; and said receiver shall settle 
with the auditor semi-annually, until the next meeting of the Gen- 
eral Assembly. 

Sect. 7. Be it further enacted, That at the end of five (5) years 
after the indorsement of the bonds for the first section of said road, 
as provided for in this act, said railroad company shall set apart 
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two per cent. per annum upon the amount of bonds of said com- 
pany indorsed by the State as aforesaid, and shall used the same in 
the purchase of the bonds of the State of Alabama, or the railroad 
bonds indorsed by the Governor of the State under the provisions of 
this act, which bonds the company shall pay into the treasury of 
the State, after assigning them to the Governor, and for which the 
Governor shall give the company a receipt that, as between the 
State and said company, the bonds so. paid in shall be a credit 

on: the bonds indorsed as aforesaid for the company ; and the 
310 bonds so paid in, and the interest accruing thereon, from time 

to time, shall be held and used by the State as a sinking fund 
for the payment of the bonds indorsed by the Governor for the 
company as aforesaid, and should said company return any of the 
bonds indorsed for it under the provisions of this act to the Gov- 
ernor, they shall be a credit to said company, and ‘shall be can- 
celled; and should said company fail to comply with any of the 
provisions of this section, it shall be proceeded against as provided 
in the fourth section of this act. 

Sect. 5. Be it further enacted, That the president of any company 
receiving the indorsement of the State shall make semi-annual re- 
ports, under oath, to the Governor, until the completion of said road, 
setting forth fully the condition of the road and the company ; and 
after its completion he shall report to the Governor annually, show- 
ing the financial condition of the company, giving a statement of 
the traffic of the road from freight and passengers, net earnings and 
dividends upon its stock; and said reports shall be laid before the 
Governor thirty days before the annual assembling of the Legisla- 
ture of the State for its action. 

Sect. 9. Be it further enacted, That the State of Alabama ex- 
pressly reserves the right to enact, by the Legislature thereof, here- 
after, all such laws as may be necessary to protect the interests of 
the State, and to secure the State against any loss in consequence of 
the indorsement of the bonds under any of the provisions of this 
act, but in such a manner as not to impair the vested rights of the 
stockholders of the company. 

Sect. 10. Be it further enacted, That this act shall be deemed and 
taken to be a publie act as to all purposes. 

Sect. 11. Be it further enacted, That no road embraced in this 
act shall be entitled to the benefits of this act unless it shall com- 
plete the first section of twenty (20) miles, as provided in the second 
section of this act on or before the first day of November, 1871, and 
shall build and complete for use an average of at least twenty (20) 
miles annually,from and after the first indorsement by the Governor 
as required therein, or at that rate until said road shall be fully 

completed. 
oll Sect. 12. Be it further enacted, That in all cases where 
bonds are indorsed by the Governor in behalf of the State for 
any of said railroad companies under the provisions of this act, the 
State of Alabama shall be entitled to two directors in each of said 
companies, to be appointed by the Governor of the State. 
Sect. 13. Be it further enacted, That a notification to the Gov- 
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ernor of the State by any corporatlon engaged in the construction 
of a road within the provisions of this act, that such company will 
construct a first-class railroad with a view to the obtainment of the 
indorsement of bonds under this act, and the actual bona fide com- 
pletion of twenty (20) continuous miles of the same from resources 
Independent of any aid to be derived from the State, shall amount 
to a contract upon the part of the corporation that it will, withiu 
the time preseribed by this act, finish, equip, and complete the same 
of the first class; and upon the part of the State that it will indorse 
the bonds of such corporation, upon the conditions and in the man- 
ner prescribed by this act, subject to the conditions of the second 
and third sections of this act. 

Seer. 14. Be it further enacted, That before any company mak- 
ing application forthe indorsement of the State upon its bonds shall 
receive the same such company shall furnish evidence satisfactory 
to the Governor that the following conditions have been complied 
with, to wit: That the superstructure has been well and = properly 
laid upon a good, substantial road-bed, with eross-ties of an aver- 
age of at least seven (7) inches heart face, if hewed, and six (6) 
Inches by eight (8) inches if sawed, and laid not more than thirty 
(30) inches from centre to centre if lowed, nor more than twenty- 
seven (27) inches if sawed, with rails of good quality, weighing 
no less than Hitt, (. yt) lee isto the vard, connected by jolnt fusten- 


Ings Of approved pattern > that the excavations and embankments 
have boon brought to proper slope, according te material and to the 


grade adopted by the chief engineer for the permanent werking of 
the road: culverts shall be of substantial masonry, and bridges and 
trestles shall be substantial and of most approved plan; and that 
an outtit and equipment has been provided sutlicient to perform 
promptly and etticrently the business of that portion of the read com- 

pleted at the time when application is made for the State tn- 
ol2 dorsement as aforesaid: anda compliance with the conditions 

aforesaid shall be construed as constituting a tirst-class road 
Within the meaning and for the purposes of this act, subject to the 
conditions of the second section of this act: Provided, That to ascer- 
tain whether the conditions specified in this section have been com- 
plied with, the Governor may, and he is hereby authorized and em- 
powered to, appomnt il bye mira ot three competent persons, one ot whom 
must be a civil engineer, and neither of whom shall be under the 
employ of any railroad company applying for State aid, to examine 
the work, and must take their statement as to the condition of the 
road and equipment; such board must be paid by the railroad com- 
panies Which make the application for such indorsement, upon the 
certificate of the Governor, to the efleet that such examination has 
been made, and their sworn statement filed in his office as aforesaid ; 
the pay of the members of such boards shall be eight dollars a day 
and actual expenses during the time actually employed. 

Seer. Lo. Be it further enacted, That as a condition on which the 
aid is granted by this aet, the several railroad companies shall not 
charge more than four (4) cents per mile for each passenger travel- 
ling over their lines, and shall not charge more than twenty-five (25) 
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per cent. higher rates for carrying ‘ocal freight than they will for 
carrying through freight, nor shall they discriminate unfavorably 
against any citizen of Alabama in respect of any of the benefits or 
privileges of their roads. 

Sect. 16. Be it further enacted, That as a further condition on 
which the aid above mentioned is granted by this act, the several 
companies, availing themselves of the provision of this act, shall be, 
and they are hereby, required, severally, to give a preference, on 
equally favorable terms, in all contracts for cross-ties, rails, chairs, 
spikes, joint fastenings, locomotives, curs of all kinds, and other 
materials and equipments, to the proprietors of such foundries, mills, 
manufactories, and other works as are engaged in the manufacture 
of minerals, ores, and other raw material found or produced within 
the limits of the State of Alabama, and on the presentation to the 
Governor of evidence satisfactory’ to him that the conditions recited 

in this section have not been complied with by any company 
313 building*a railroad within the State of Alabama, the Governor 

ix hereby authorized and required to refuse to indorse on the 
prart of the State the bonds of such railroad company. 

Approved Feb. 21, 1870. 


An act to aid in the construction of the Charleston and Savannah 
railroad, 


Be it enacted by the Senate and House ef Representatives, now met 
and sitting in General Assemby,. and by the authority of the same— 


Sperion lL. That whenever the Charleston and Savannah Railroad 
Comipauns shall have procure dl hone Mele subseripuions for the capital 
stock in said company to an amount suflicient to grade, bridge, 
and prepare for the iron rails fifty-one miles of the said road, and it 
shall be shown by said company to the Governor of the State that 
said subseriptions are good and solvent, and whenever said company 
shall have graded, bridged, and shall have ready te put down the 
necessary titabers for the reception of rails and fully prepared a see- 
tion of twenty miles of said road in a good and substantial manner 
with good materials for putting on the rails and equipments, and the 
Governor shall be notified of these facts, and that said section or any 
paar thereol is not subject to anv lien whatsoever other than that 
created in favor of the State by this act, by the written aftidavits of 
the president and chief engineer of said company, then the Governor 
shall cause to be indorsed by the comptroller general upon the bonds 
of the said company, to an amount not exceeding five thousand dol- 
lars per wile of said section, the guarantee of the State of South 
Carolina, pledging therefor the faith and funds of the State, which 
bonds shall be payable at such place in the United States as the 
president of the company may designate, bearing an interest of six 
per centum per annum, payable semi-annually, and not having 
more than twenty years to mature. 

Serer. 2. That the bonds indorsed as aforesaid shall not be used 
by said company for any other purpose than for procuring the iron 
rails, chairs, spikes, and equipments for said section of said road, 
25—1019 
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and for putting down said iron rails, and the Governor shall 
314 not cause the same to be indorsed, unless upon the affidavit 

of said president, and a resolution of the majority of the board 
of directors for the time being, that said bonds shall not be used for 
any other purpose than for procuring the said iron rails, chairs, 
spikes, and equipments for said section, and for putting down said 
iron rails. 

Sect. 3. That sosoon as any such bonds shall have been indorsed 
as aforesaid, for the first section ot the road ius aforesaid, they shall 
constitute a lien upon said section so prepared as aforesaid, inelud- 
ing the road-bed, right of way, grading, bridges, and masonry, upon 
all the stock subscribed for in said company, and upon said iron 
rails, chairs, spikes, and equipments, When purchased and delivered ; 
and the State of South Carolina, upon the indorsing of said bonds, 
and by virtue of the same, shall be invested with said lien or mort- 
gage, without a deed from the company, for the payment by said 
company of said bonds, with the interest thereon, as the same be- 
comes due. 

Seer. 4. That when the said company shall have prepared, as 
aforesaid, a second section, or any additional number of sections of 
twenty miles each of said road, connecting with the section already 
completed for the iren rails, chairs, spikes, and equipments, as pro- 
vided in the first section of this act, and the Governor shall be notf- 
fied of the facts, as before provided, he shall, in like manner, cause 
to be indorsed for said Company like bonds of the said COTMpPAnY to 
an amount not exceeding tive thousand dollars per mile for each and 
every section of twenty miles of said road, so prepared iis aforesaid, 
but upon the terms and conditions hereinbefore provided ; and upen 
the Indorsing of the said bonds the State of South Carolina shall be 
invested with a like mortgage or lien, without a deed from said com 
pany, upon said stock, and upon said first and additional section or 
sections of said road so prepared, Upon the rails and equipments put 
or to be put upon the same, for the payment of said bonds and the 
accruing interest thereon: Provided, That if the last section of said 
road shall be less than twenty miles, bonds of the said company shall 
be indorsed, iis aforesaid, for such section tor an amount in pPropor- 
tion to the distance, as provided in this act, but upon the same 

terms and conditions, in all respects, as required in-regard to 
$15 — the bonds to be issued for the other sections of said road. And 

when the whole of said road shall be completed the State of 
South Carolina shall be invested with a lien, without a deed from 
the company, upon the entire road, including the stock, right of wavy, 
grading, bridges, masonry, iron rails, spikes, chairs, and the whole 
superstructure and equipments, and all the property owned by the 
company as Incident to or necessary for its business, for the payment 
of all of said bonds, indorsed as aforesaid, as provided in this aet, 
anal for the interest acerulng On} said bonds. And after the Gsovernor 
shall have caused bonds to be indorsed, iis provided in the first sec- 
tion of this act, for the first section of the road, it shall not be lawful 
for said COnLpany to vIVe, ereate, or convey to any person or persons, 
or body 9 whatever, any lien, incumbrance, or mortgage of 
any kind which shall have priority over or come in conflict with 
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the lien of this State herein secured; and any such lien, incum- 
brance, or mortgage shall be null and void as against said len or 
mortgage of the State, and the said lien or mortgage of the State 
shall have priority over all other claims existing or to exist against 
said company. 

Sect. 5. That the State expressly reserves the right to enact here- 
after all such laws as may be deemed necessary to protect the in- 
terest of the State and secure it against any loss in consequence of 
the indorsing of bonds under the provisions of this act, but in such 
manner as not to impair the vested rights of the stockholders of the 
company. 

In the Senate House, the twentieth day of December, in the year 
of our Lord one thousand eight hundred and fifty-six, and in the 
eighty-first year of the Sovereignty and Independence of the United 


States of America. 
(Signed) JAMES CHESTNUT, Jr., 
President of the Senate. 
(Signed) JAMES SIMONS, 
Speaker House of Representatives. 
316 An aet for the relief of the Charleston andSavannah Railroad 
Company. 


Be it enacted by the Senate and Ilouse of Representatives, now met 
and sitting in General Assembly, and by the authority of the 
Same: 

Section 1. That the Charleston and Savannah Railroad Company 
is authorized and empowered to borrow or raise the sum of not more 
than S500,000, to be used in the extension, building, and procuring 
the proper outfit of said road between Charleston, South Carolina, 
and Savannah, Georgia. 

Seer. 2. That for this purpose the said company is hereby author- 
ized and empowered to issue bonds to the amount of not more [than] 
S500,000, pavable twenty vears after the date thereof, with coupons 
attached, payable semi-annually. These bonds shall have a priority 
of lien over all other liens, bonds, mortgages, judgments, and debts 
on the whole road, when finished, inéluding its outfit and real estate: 
Provided, That the holders of the unindorsed bonds of said com- 
pany, and the judgment debtors of said company, consent and agree 
in writing that their bonds and judgments be postponed and become 
lien on said road next after the State lien. 

Sect. 3. That the present lien of the State of South Carolina on 
said road be postponed, and become a second lien, which said second 
liens shall ve and cover the whole road, its outfit and real estate, 
when completed. 

In the Senate House, the twenty-first day of December, in the year 
of our Lord one thousand eight hundred and sixty-five. 

W. D. PORTER, 
President of the Senate. 
_C. H. SIMONTON, 
Speaker House of Representatives. 
Approved: JAMES L. ORR. 
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317 ~~ Extracts from an act to incorporate theSa rannah and Charles- 
ton Railroad Company. 


Whereas in and by an act of the General Assembly of the State 
of South Carolina, ratified on the twentieth day of December, in the 
year of our Lord one thousand eight hundred and. fifty-six, a lien 
upon the Charleston and Savannah railroad was created and de- 
clared to secure the payment of certain bonds of the Charleston and 
Savannah Railroad Company,on which was about to be indorsed the 
guaranty of the State of South Carolina, which said bonds, to the 
amount of $505,000, bearing interest at the rate of six per centum 
per annum, were afterwards duly indorsed with the guaranty as 
aforesaid, which said lien is still existing and in full foree and effect, 
notwithstanding anything hereinafter declared; and whereas after- 
wards the said Charleston and Savannah Railroad Company did on 
the first day of January, in the year of our Lord one thousand eight 
hundred and fifty-eight, issue their bonds of that date and bearing 
interest at the rate of seven per centum per annum, that is to say, 
two thousand bonds of five hundred dollars each, amounting in all 
to the sum of one million of dollars, and secured, or intended to be 
secured, by a mortgage of the said Charleston and Savannah Rail- 
road, and its appurtenances, unto Isaac W. Hayne, Edward Sebring, 
and Erastus M. Beach, trustees for that purpose, and the interest on 
said bonds being greatly in arrears, and the Charleston and Savan- 
nah Railroad Company being insolvent, and unable to pay the same, 
and the said road subjeet to the lien by statute aforesaid of the State, 
having been sold in satistaction of said mortgage, and bid in for the 
use of the holders of the said bonds, a large number of whom, hold- 
lg more than one-half of all of said bonds, have already associated 
together and agreed to ferm a CODDPANY for tha PUPP Ose of re build- 
ing said railroad and using the same according to the intent of the 
original builders thereof and of the State, with the same rights, 
privileges, powers, and franchises which were granted to the said 
Charleston and Savannah Railroad Company: Therefore— 


Be it enacted by the Senate and House of Representatives, now met 
and sitting in General Assembly, and by the authority of the 
same : 


O18 Section 1. That George W. Williams, J. Reid Boylston, 
John 8S. Ryan, William 8. Hastie, and F. J. Willis, for them- 
selyes and as trustees for their associates, who are lawful holders of 
the said bonds, and have already associated, and such others of the 
lawful holders of the said bonds as may hereafter come in and join 
them, and the successors of them, are hereby constituted a body cor- 
porate and politic, under the name and stvle of the Savannah and 
Charleston Railroad Company, with a capital of one million dollars, 
to be subseribed, made up, and paid in, the said bonds aforesaid 
bearing date the first day of January, in the vear of our Lord one 
thousand eight hundred and fiftv-eight, and to be divided into ten 
thousand shares of one hundred dollars each. 
Sect. 5. That the said company, to be organized as aforesaid, shall 
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be called “ The Savannah and Charleston Railroad Company,” and 
have perpetual succession of members ; may make and have a com- 
mon seal, and break and alter it at pleasure; may sue and be sued, 
answer and be answered unto, by their corporate name aforesaid, in 
all courts of law and equity or judicial tribunals in this State, and 
shall be capable at all times of making and establishing, altering 
and revoking all such regulations and by-laws for the government 
of the company and its direction as they may find necessary and 
proper for effecting the ends and purposes intended by the associa- 
tion and contemplated by this act: Provided, Such regulations, rules, 
and by-laws be not repugnant to the Constitution and laws of the 
State or of the United States. 

Sect. 6. And the said company, being so organized, and after a 
lawful purchase of all and singular the estate, property, rights, 
franchises, and whatever else of the Charleston and Savannah Rail- 
road Ce Mmpany was mortgaged to secure payment of the aforesaid 
bonds, bearing date the first of January, 1858, and which may be or 
hath been lawfully sold, or hath been or may be purchased by the 
said company, or for them or their use, shall have power to take 
and accept of and from the trustees to and under said mortgage 
such good and sutticient title as they mav lawfully make of the mort- 
gaged premises and of every part thereof, and to hold and have and 
use the same to such and like purposes, and with such and 
like franehises and rights as the Charleston and Savannah 
Railroad Company had therein and could mortgage or sell; 
and especially the said company, hereby organized, shall have power 
and authority, through its direction, to borrow money for the pur- 
pase of rebuilding, repairing, improving, or constructing the said 


oly 


road or the bridges thereof, and all other its appendages or appur- 
tenances: and to secure the repayment of money borrowed for such 
purposes the said company may, under its corporate seal, witnessed by 
the signature of the president and the seeretary or the treasurer 
thereof, as the case may be, mortgage or convey in trust by way of 
mortgage all its property, estate, rights, privileges, and franchises 
which may be lawfully the subject of mortgages; or the said com- 
pany may, through and by its direction, hypothecate or assign and 
transfer by way of mortgage the stock and the certificates thereof in 
said company to secure the repayment of moneys which may be 
hereafter borrowed for the purposes aforesaid, and such mortgage or 
hypotheeation shall be good and sufficient in law or equity without 
the holder or holders thereof, or the lender or lenders of the money, 
being required or held liable to see to the proper application of the 
money so loaned to and for the purposes intended as aforesaid. 
Seer. 20. The company hereby formed shall assume and be held 
liable for the payment of the six per cent. interest-bearing bonds 
whereon the guaranty of the State has been indorsed, and the lien 
of the State is in every respect preserved and hereby reaffirmed. 
Approved Dee. 21, 1866. 
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“An act to enable the Savannah and Charleston Railroad Company 
to complete their road.” 


Be it enacted by the Senate and House of Representatives of the 
State of South Carolina, now met and sitting in General Assem- 
bly, and by authority of the same. 


Seerron 1. That the Savannah and Charleston Railroad Company 
is authorized and empowered to borrow and raise the sum of not 
more than $500,000, to be used in extending and rebuilding their 

roud under the provisions of their charter. 
320 Seer. 2. That for this purpose the said company is hereby 
authorized and empowered to issue bends to the amount of 
not more than $500,000, payable twenty years after the date thereof, 
with coupons attached for interest at the rate of seven per cent. per 
annum, pavable semi-annually, 

Seer. 3. That the said company is hereby further authorized and 
required to fund and redeem the coupons for interest of the bonds 
of the Charleston and Savannah Railroad Company, guaranteed by 
the State, now just due, and that may fall due on or before the first 
day of September, 1869, by issuing therefor an equal amount of 
their bonds, with coupons attached, with interest payable semi- 
annually at the rate of seven per cent. per annum, and the principal 
to become due in twenty years after the date thereof: and the puy- 
ment of the said bonds so to be issued in substitution for interest 
coupons shall be guaranteed by the State in the same manner and 
as fully as the said original bonds of the Charleston and Savannah 
Railroad Company are now guaranteed, subject, however, to the 
provisions of Section 6 of this act. 

Seer. 4. The bonds hereinbefore authorized for rebuilding said 
road shall be used exclusively for the building thereof and the out- 
fit of the same. No salary shall be paid to any officer of the said 
road out of the funds so raised by this act. 

Seer. 6. The said railroad company shall deposit the interest on 
all their aforesaid bonds, as it becomes due, with the financial agent 
of the State of South Carolina in the city of New York, and shall 
notify the ereditors of the same by public advertisement in one news- 
paper in New York, one in Charleston, and one in Savannah ; and 
if said company shall fail to pay the interest on its debt within six 
months after it shall have become due, or fail to pay or provide for 

‘the payment of the prineipal of its debt within six months after it 
shall have become due, it shall be the duty of the comptroller gen- 
eral of the State, and he shall have the power to take immediate 
possession of said road, with all its appurtenances, and lease the 
same to responsible parties, who shall have control thereof until the 
General Assembly shall, by law, provide for the settlement of the 
affairs of said company in the interest of all its creditors. The Govy- 
ernor of the State is hereby authorized and empowered to 
321 appoint two directors to represent the State in the direction 
of said company. 
Sect. 6. That the present lien of the State of North Carolina on 
said road shall, upon the issue of the bonds provided for in and by 
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the first section of this act, be postponed and become a second lien, 
which said second lien shall extend over and cover the whole road, 
its outfit and real estate, as fully as is already provided for by law. 
The said road shall be completed by the first day of January, 1870. 

Sect. 7. This act shall not be of force until the said Savannah 
and Charleston Railroad Company consent to the amendment of 
their charter, so that the property of said corporation shall be sub- 
ject to taxation in conformity with Sect. 2 of Article XII of the 
constitution, and said consent be certified, under the seal of said 
company, to the comptroller general and secretary of State. Upon 
the filing of said consent the said charter shall be deemed and held 
to be modified in conformity with said section of the constitution : 
Provided, That no tax shall be assessed or levied upon said road 
until the same shall have been completed. 

Approved March 2, 1569. 


“An act to establish a system of internal improvements in this 
State.” 


Be it enacted by the General Assembly of the State of Tennessee : 


Section 1. That whenever the East Tennessee and Virginia Rail- 
road Company shall have procured bona fide subscriptions for the 
capital stock in said company to an amount sufficient to grade, 
bridge, and prepare for the iron rails the whole extent of the main 
trunk line proposed to be constructed by said company, and it shall 
be shown by said company to the Governor of the State that said 
subscriptions are good and solvent, and whenever said company 
shall have graded, bridged, and shall have ready to put down the 
necessary timbers for the reception of rails,and fully prepared a section 

of thirty miles of said road at either terminus 1n a good and 
322 substantial manner, with good materials, for putting on the 

iron rails and equipments, and the Governor shall be notified 
of these facts, and that said section, or any part thereof, is not sub- 
ject to any lien whatever other than those created in favor of the 
State by the acts of 1851-’2, by the written affidavits of the chief 
engineers and president of said company, together with the written 
affidavit of a competent engineer by him appointed, at the cost of 
the company, to examine said section, then said Governor shall issue 
to said company coupon bonds of the State of Tennessee, to an 
amount not exceeding eight thousand dollars per mile on said see- 
tion, and on no other condition, which bonds shall be payable at 
such place in the United States as the president of the company 
may designate, bearing an interest of six per centum per annum, 
payable semi-annually, and not having more than forty nor less 
than thirty years to mature. 

Sect. 2. Be it enacted, That the bonds before specified shall not 
be used by said company for any other purpose than for procuring 
the iron rails, chairs, spikes, and equipments for said section of said 
road, and for putting down said iron rails, and the Governor shall 
not issue the same unless upon the affidavit of said president and a 
resolution of a majority of the board of directors for the time being 
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that said bonds shall not be used for any other purpose than for pre- 
paring the said iron rails, chairs, spikes, and equipments for said 
section, and for putting down said iron rails; and the Governor shall 
have power to appoint a commissioner to act under oath, in conjune- 
tion with said president, in negotiating said bonds for the purposes 
aforesaid, and to act in any other matters pertaining to said -com- 
pany where the interest of the State, in the opinion of the Governor, 
may require It. 

Seer. 3. Be it enacted, That so soon as the bonds of the State shall 
have been issued for the first section of the road as aforesaid, they 
shall constitute a lien upon said section so prepared as aforesaid, in- 
cluding the road-bed, right of way, grading, bridges, and masonry, 
Upon all the stock subseribed for We sac COMPANY, and Upon sald iron 
rails, chairs, spikes, and equipments, When purchased and delivered, 

and the state of Tennessee, upon the issuance of said bonds 
323 and by virtue of the same, shall be invested with said lien or 

mortgage without a deed from the company for the payment 
by said company of said bonds, with the interest thereon as the same 
becomes due. 

Srev. bh. Be it enacted, That when said company shall have pre- 
pared, as aforesaid, a second section or any additional number of 
sections of twenty miles each of said road, connected with a section 
already completed for the iron rails, chairs, spikes, and equipments, 
as provided in the first section of this act, and the Governor shall be 
notitied of the facts, as before provided, he shall in like manner issue 
to said COMPANY like bonds of the State of Tennessee to an equal 
amount with that before issued under the first section of this act for 
each and every section of twenty miles of said road so prepared as 
aforesaid, but upon the terms and conditions hereinbefore provided, 
and upon the issuance of the said bonds the State of ‘Tennessee shall 
be invested with a like mortgage or lien without a deed from. said 
company, upon said stock, and upon said first and additional section 
or sections of said road so prepared, upon the rails, and equipments 
put or to be put upon the same, for the payment of said bonds and 
the accruing Interest thereon : 

Provided, That if the last section of said road shall be less than 
twenty miles, or if the railroad proposed to be constructed by any 
company hereimatter specified shall be less than thirty miles in ex- 
tent, bonds of the State shall be issued for such section or such rail- 
road as may be less than thirty miles in extent, for an amount in 
proportion to the distance, as provided in this act, but upon the 
same terms and conditions in all respects as required in regard to 
the bonds to be issued for the other seetions of said road. And when 
the whole of said road shall be completed the State of Tennessee 
shall be invested with a lien without a deed from the company upon 
the entire read, including the stock, right of way, grading, bridges, 
masonry, Iron rails, spikes, chairs, and the whole superstructure 
and equipments, and all the property owned by the company as in- 
cident to or necessary for its business, and all depots and depot 
stations, for the payment of all of said bonds issued to the company, 
as provided in this act, and for the interest accruing on said bonds. 
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And after the Governor shall have issued bonds for the’ first section 
of the road it shall not be lawful for said company to give, 
324 create, or convey to any person or persons, or body corporate 
whatever, any lien, incumbrance, or mortgage of any kind 
which shall have priority over or come in conflict with the lien of 
the State herein secured; and any such lien, incumbrance, or mort- 
gage shall be null and void as against said hen or mortgage of the 
State, and the said lien or mortgage of the State shall have priority 
over all other claims existing or to exist against said company. 

Sect. 5. Be it enacted, That it shall be the duty of said company 
to deposit in the Bank of Tennessee, at Nashville, at least fifteen 
days before the interest Lecomes due, from time to time, upon said 
bonds issued as aforesaid, an amount to pay such interest, including 
exchange and necessary commissions, or satisfactory evidence that 
suid interest has been paid or provided for; and if said company 
fail to deposit said interest, as aforesaid, or furnish the mes 
aforesaid, it shall be the duty of the comptroller to report that fact 
to the Governor, and the Governor shall immediately appoint some 
suitable person or persons, at the expense of the company, to take 
possession and control of said railroad, and all the assests thereof, 
and manage the same and receive the rents, issues, profits, and divi- 
dends thereof, whose duty it shall be to give bond and security to the 
State of Tennessee, in such penality as the Governor may require, 
for the faithful discharge of his or their duty as receiver or re- 
ceivers, to receive said rents, issues, profits, and dividends, and pay 
over the same, under the direction of the Governor, towards the 
liquidation of such unpaid interest. And if said company fail 
or refuse to deliver up said road to the person or persons so ap- 
pointed by the Governor, the said person so appointed shall report 
that fact to the Governor, who shall forthwith issue his warrant, 
directed to the sheriffs of the counties through which said road 
shall run, commanding them to take possession of said road, fix- 
tures, and equipments, and everything pertaining thereto, and 
place the said receiver in full and complete possession of the same, 
and said receiver so appointed shall continue in the possession of 
said road, fixtures, and equipments, and run the same and manage 
the entiré road until a sufficient sum shall be realized, exclusive of 
the costs and expenses incident to said proceedings, to pay off and 

discharge the interest as aforesaid due on said bonds, which 
325 being done, the receiver shall surrender said roads and fix- 

tures and equipments to said company. The comptroller 
shall from time to time settle the accounts with the receiver, and 
the balance shall be deposited in the treasury of the State. The 
comptroller is authorized, and it is made his duty, upon his warrant 
to draw from the treasury any sum of money necessary to meet the 
interest on such bonds as may not be provided for by the company, 
as provided for in this act, and the comptroller shall report thereof 
to the General Assembly from time to time. 

Sect. 6. Be it enacted, That if said company shall fail or refuse 
to pay any of said bonds when they fall due, it shall be the duty of 
the Governor to notify the attorney general of the district in which 
26—1019 
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is situated the place of business of said company of the fact, and 
thereupon said attorney general shall forthwith file a bill against 
said company in the name of the State of Tennessee, in the chancery 
or circuit court of the county in which is situated said place of busi- 
ness, setting forth the facts, and thereupon said court shall make all 
such orders and deerees in said cause as may be deemed necessary 
by the court, to receive the pavinent of the said bonds, with the in- 
terest thereon, and to indemnify the State of Tennessee against any 
loss on account of the issuance of said bonds by ordering the said 
railroad to be placed in the hands of a receiver, ordering the sale of 
said road, and all the property and assests attached thereto or be- 
longing to said company, or in such other manner as the court may 
deem best for the interest of the State. 

Sect. 7. Be it enacted, That at the end of five vears after the 
completion of said road said company shall set apart one per centum 
per annum upon the amount of bonds issued to the company, and 
shall use the same in the purchase of bonds of the State of Tennes- 
see, Which bonds the company shall pay into the treasury of the 
State, after assigning them to the Governor, and for which the Gov- 
ernor shall give said company a receipt, and as between the State 
and said company the bonds so paid in shall be a credit on the 
bonds issued to the company. And bonds so paid in, and the inter- 
est accruing thereon from time to time, shall be held and used by 
the State as a sinking fund for the payment of the bonds issued to 

the company; and should said company repurchase any of 
326 ~~ the bonds issued to it under the provisions of this act they 

shall be a credit, as aforesaid, and cancelled. And should 
said company fail to comply with the provisions of this section it 
shall be proceeded against as provided in the fifth section of this 
act. 

Secr. 8. Be it enacted, That the president of the company shall 
make semi-annual reports, under oath, to the Governor until the eom- 
pletion of said road, setting forth fully the condition of the road, and 
the company, and after its completion he shall report to the Govy- 
ernor annually, showing the financial condition of the company, 
giving a statement of the trade and travel upon the road, the re- 
ceipts and expenditures, net earnings and dividends, and what per 
cent. 1s paid on the stock to the stockholders. And said report 
shall be consolidated every two vears by the president of said com- 
pany, and said consolidated reports shall be laid before the Governor 
by the first of September every two years after the completion of 
the road, and the Governor shall lay said report before the Legis- 
lature for its action at the next meeting thereof after said report is 
made. 

Sect. 9 Be it enacted, That it shall not be lawful for any officer 
of said company to engage in any speculation or dealing, either 
directly or indirectly, in any real estate on or along the line, at any 
of the depots or depot stations, or at either terminus of said road, 
until after the road is completed, and every officer of the company, 
before entering upon the duties of his office, shall take an oath in 
writing before any judge or justice of the peace in this State that he 
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will not knowingly violate the provisions of this act, and that he 
will faithfully perform the duties of his office; and if any such 
otticer of the company, or other person taking an oath as herein pro- 
vided, knowingly swear falsely, he shall be deemed guilty of perjury 
and subject to all the pains and penalties thereof, and every affida- 
vit required under this act may be sworn to before any judge or 
justice of the peace in this State. 

Sect. 10. Be it enacted, That the provisions of this act shall ex- 
tend to and embrace the Chattanooga, Harrison, Georgetown and 
Charleston Railroad Company, the Nashville and Northwestern 
Railroad Company, the Louisville and Nashville Railroad Com- 
pany, the Southwestern Railroad Company, the McMinnville and 

Manchester Railroad Company, the Memphis and Charleston 
327 ~=Railroad Company, the Nashville and Southern Railroad 
Company, the Mobile and Ohio Railroad Company, the Nash- 
Ville and Memphis Railroad Company, the Nasaville and Cincin- 
nati Railroad Company, the East Tennessee and Georgia Railroad 
Company, the Memphis, Clarksville and Louisville Railroad Com- 
pany, and the Winchester and Alabama Railroad Company, so far 
as the main trunk roads to be constructed by said companies lie ° 
within the limits of this State, and not otherwise; and said com- 
panies shall have all the powers and privileges and be subject toall 
the restrictions and liabilities contained in this act: Provided, That 
this act shall not extend to or embrace more of the road proposed 
to be built by the Memphis, Clarksville and Louisville Railroad 
Company than that part which lies between the Kentucky line and 
the Nashville and Northwestern railroad or the Nashville and Mem- 
phis railroad: And provided further, That this act shall not extend 
to or embrace the East fennessee and Georgia Railroad Company 
unless said company shall extend their road so as to form a junction 
with the East Tennessee and Virginia railroad at Knoxville; and 
in the event said COTMpPAnyY fail or refuse to so extend their said rail- 
road to make said junction, then all the rights, powers, and privi- 
leges, with the restrictions and liabilities of this act, shall extend to 
any company that may be hereafter chartered for the purpose of 
building a railroad to make said connection; and in no event shall 
the provisions of this act extend to or embrace more of the East 
Tennessee and Georgia railroad than that part which lies between 
slair’s Ferry and the city of Knoxville: And provided, That any 
lien now existing on the East Tennessee and Georgia railroad shall 
not prevent the issuance of bonds for its benefit as herein provided, 
but the aflidavits required in the first section of this act shall be 
deemed sullicient as applicable to said company if it is stated in said 
aftidavits that no lien has been created on said road since the pas- 
sage of this act. 

Sect. 11. Be it enacted, That the gauge of all of said railroads 
(unless connecting with roads in other States of a different guage) 
shall be the same as that of the Nashville and Chattanooga rail- 

road, and not otherwise, and the iron rails to put upon said 
328 road shall not be less than eighty tons to the mile if the U 
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rail is used, and not less than one hundred tons to the mile if the T 
rail is used. 

Sect. 12. Be it enacted, That the State of Tennessee expressly re- 
serves the right to chact by the Legislature thereof hereafter all 
such laws as may be deemed necessary to protect the interest of the 
State and to secure the State against any loss In consequence of the 
issuance of bonds under the’ provisions of this act. Bat in such 
manner as not to impair the vested rights of the stockholders of the 
com panies. 

Seer. 13. Be it enacted, That it shall be the duty of the Governor, 
from time to time, when there shall be reliable information given 
to him that any railroad company shall have fraudulently obtained 
the issuance of the bonds of the State, or shall have obtained any 
of said bonds contrary to the provisions of this act, he shall notify 
the attorney general of this State, whose duty it shall be forthwith 
to Institute in the name of the State a suit in the cireuit or chan- 

. cery court of the county of the place of business of the company, 
setting forth the facts. And when the fact shall satisfactorily ap- 
pear to the court that any of said bonds shall- have been fraudulently 
obtained or obtaimed contrary to the true intent, meaning, and pro- 
Visions of this act, then and in such case the court shall order, 
adjudge, and decree that said road Iving in the State, with all the 
property and assets of said company, or a sufficiency thereof, shall 
be sold, and the proceeds shall be paid into the treasury, and it shall 
be the duty of the comptroller Immediately to vest the same in 
stocks, creating a sinking fund, as provided for in the seventh see- 
tion of this act. And said company shall forfeit all rights and 
privileges under the provisions of this act. And the stockholders 
thereof shall be individually lable tor the payment of the bonds so 
fraudulently obtained by such company and for all other losses that 
may fall Upan the State mn consequence of the commission of any 
other fraud by such compaly, excepting such stockholders as niway 
show to said court that they were ignorant of or opposed the per- 
petration of such frauds by the company. 

Srcer. 14. Be it enacted, That in the event anv of the roads, fix- 
tures, or property belonging to any of said roads shall be sold under 

the provisions of this act, it shall be the duty of the Goy- 
o29 ernor to appoint an agent for the State, who shall attend said 

sale and protect the interest of the State, and shall, if neces- 
sary to protect said interest, buy in said road or property in the 
name of the State, and in case said agent shall purchase said road 
for the State the Governor shall appoint a receiver, who shall take 
possession of said road and property and use the same, as provided 
for in the fifth section of this act, and said receiver shail settle with 
the comptroller semi-annually until the next meeting of the Gen- 
eral Assembly. 

Sect. 15. Be it enacted, That this act shall be deemed and taken 
to be a public act as to all purposes of notice: Provided, That should 
any of the companies hereinbefore chumerated have bona fide, and 
before the passage of this act, purchased or otherwise contracted 
for, upon their own credit, the necessary iron, rails, spikes, equip- 


; 
; 
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ments, ete., for their road or roads, or any section or sections thereof, 
the bonds of the State shall be issued to such company or com- 
panies as hereinbefore prescribed: Provided further, That no com- 
pany shall receive more than the amount per mile hereinbefore pre- 
scribed: And provided, That the provisions of thisact shall only ex- 
tend to one of the lines of railroad proposed to be constructed 
by the Nashville and Northwestern Railroad Company and the 
Nashville and Memphis Railroad Company between Nashville 
and the Tennessee river, and the company first obtaming bona fide 
subscriptions, as provided in the first section of this act, made 
known to the Governor as therein preseribed, shall be entitled to the 
provisions of this act for the whole distance from Nashville to its 
terminus on the Mississippi river, and may cross the Tennessee river 
at any point between Ross’s Ferry and a point one mile below White 
Oak Island. And the other company shall have power to connect 
their road with the one thus entitling itself to the provisions of this 
act for its whole distance at any point they may select, and shall only 
be entitled to the provisions of this act from the point of connee- 
tion to its terminus on the Mississippi river: Provided also, That if 
the Louisville and Nashville Railroad Company locate their road 
through Sumner county, by way of Gallatin, then the provisions of 
this act shall not extend to or embrace the Nashville and Cinein- 
nati Railroad Company, and the charter granted to said last-named 

company shall in that event be void. But should said road 
ool) not be so loeated, and beth companies desire to run their roads 

to Nashville, then the provisions of this aet shall extend to 
the company first obtaining bona fide subscriptions, as provided in 
the first section of this act, made known to the Governor as therein 
prescribed, and the other company shall unite their road to the one 
so provided for at some suitable point, at least ten miles north of 
Nashville, and the provisions of this act shall extend to said road 
only from the point of connection to the Kentucky State line: Pro- 
vided further, That the bonds of the State shall not issue to the 
Louisville and Nashville Railroad Company, or to the Nashville and 
Cincinnati Railroad Company, as provided in this act, unless one of 
said companies shall agree to locate and extend its road across Cum- 
berland river at or conyenient to Nashville or South Nashville, 
within ten years from. the date of the passage of this act. 

Secr. 16. Be it enacted, That the railroad companies specified in 
this act, and all other railroad companies hereafter incorporated in 
this State, shall have power to construct their roads so as to cross 
each other, if necessary, by the main trunks or branches, or to unite 
with each other, or with the branches thereof; and it shall be the 
duty of said companies, when required, to receive on their roads and 
branches the full loaded freight cars from each other and the 
branches thereof, apd transport the same to their destination, and 
return them without charging for the transportation of the goods, 
wares, merchandise, and produce therein, any greater rate of freight 
than they charge for similar goods, wares, merchandise, and produce 
in their own cars: Provided, That said companies shall not be com- 
pelled to receive such cars on their roads unless they are constructed 
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with the same gauge, and are of equal strength with their own cars, 
of white hh the prine ipal engineer on the ro: ad of which it Is proposed 
to require said cars to be transported shi . be the Judge: Provided, 
That the bonds of the State proposed to be issued to the Memphis 
and Charleston railroad under the provisions of this act’ shall, in 
the event of their issuance to said company, be divided between the 
main trunk line proposed to be constructed by said company and 
the braneh thereof from the town of Moscow to the town of Som- 
merville, in the county of Fayette, according to the respective lengths 
of said main trunk line and said br: anch : and the lien of the 
ool State as herein secured shall continue upon said main line 
and also upon said branch, until said bonds and interest are 

paid, iis heretofore provided, : 
Seer. 17. Be it enacted, That in all cases where bonds may be 


issued to any of said companies, as provided in this act, the State of 


Tennessee shall be entitled to two directors in each company, to be 
appointed by the Governor of the State to which bonds may be 
issued, 

Srer. TS. Be it enacted, That when the Nashville and Chattanooga 
Railroad Company shall have conmpleted twenty-tive miles of their 
road, in addition to the eighty miles specified in the second section 
of the aet passed the dth of February, [S48, chap. 169, then the Gov- 
ernor of the State shall indorse and wuiaranitee, mn the name and on 
behalfiot the State of Tennessee, the bonds of said COMPRETLY bo the 
amountof one hundred and seventy-tive thousand dollars, and in 
hike manner, when another section of Twents -tive miles of said road 
shall have been completed, the Governor of the State, in the name 


vndoon behalt of the State, shall indorse and guarantee the bonds of 


said company te the additional amount of one hundred and seventy- 
tive thousand dollars, and said bonds are to be indorsed and guar- 


antecd in the same manner, and the same i-demnitv is to be fur-- 


nished by said company for the protection of the State, and the like 
lien is to be given, and the same character of bonds are to be in- 


dorsed and guaranteed as provided in the said aet of the 4th of 


February, TS 4s. 

Serer. 19 Beat enacted, That the aid contemplated by the tirst 
section of this act shall only be extended to one of the roads char- 
tered under the names of the Nashville and Southern Railroad Com- 
pany and the Tennessee and Alabama Railroad Company: Provided, 


That the first one said roads which shail secure the subscription of 


the capt al stock for the construction of the same shall be entitled 
to such aid: Provided further, That if the Nashville and Southern 
Railroad Company tirst obtain the stock in their railroad, as provided 
In the first section of this act, and shall construct their road to 
the ‘Tennessee river, to the Mississippi State line, or to a point 
between the Tennessee river and the Mississippi State line, then 

the Tennessee and Alabama Railroad Company may construct 
3902 their read from the Alabama State line to intersect with the 

Nashville and Southern railroad at such point as said com- 
pany may select, and the provisions of this act shall extend to the 
Tennessee and Alabama railroad from the Alabama State line to 
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said point of intersection ; but if the Tennessee and Alabama Rail- 
road Company first obtain the stock in their railroad as provided in 
the first section of this act, and construct their road to the Alabama 
line in the direction of Florence, then the Nashville and Southern 
Railroad Company may construct their railroad from the Tennessee 
river, the Mississippi State line, or any point between the Tennessee 
river and the Mississippi State line, so as to intersect the Tennessee 
and Alabama railroad at such point as the company may select, and 
the provisions of this act shall extend to said railroad from said 
wint of intersection to the Tennessee river, the Mississippi State 
ion or to any point between the Tennessee river and the Missis- 
sippi State line; and the Nashville and Southern Railroad Company 
and the Tennessee and Alabama Railroad Company shall have power 
to unite or consolidate their stock, if they deem it advisable, and 
upon such terms as the companies may agree upon: Provided, also, 
That if the Memphis and Nashville Railroad Company shall not 
comply with the requirements of this act and complete thirty miles 
of their road within four vears, or if the Nashville and Northwest- 
ern Railroad Company shall, in like manner fail to complete thirty 
miles of their read within four vears, then the Tennessee Central 
Railroad Company shall have all the rights, powers, privileges, and 
benefits intended to be given by this act to those companies, respect- 
ively, under the same restrictions and limitations; but the said Ten- 
nessee Central Railroad Company shall be allowed two vears longer 
time in which to prepare thirty miles of their road-bed for the recep- 
tion of the iron rails, and may then receive the aid of the State mn 
the issuance of bonds for their benetit, as presertbed in this act: 
Provided, That this provision shall not preclude any subsequent 
Legislature from extending the time of four vears in which to com- 
‘lete any section of thirty miles of said Nashville and Memphis or 
Nashville and Northwestern railroad; that each of said companies 
is hereby authorized and required to appoint an agent or 
ede agents, to whom the bonds shall be delivered, and whose duty 
it shall be to control said bonds and see that they are exclu- 
sively applied to the payment of the railroad iron and equipments, 
as provided for in this act,and for no other purposes whatever ; and 
the said agent, before he receives the bonds of the State, shall give 
bond and security, to be ap rroved by the Governor, and pavable to 
the State of Tennessee, for the application of the bonds, or the pro- 
ceeds thereof, to the purposes aforesaid: Provided, That before any 
bonds, under the provisions of this act, shall be issued to any agent 
of any railroad contemplated by this act, the president of any such 
company shall tirst deposit in the oftice of the secretary of the State 
a full, true, and aceurate list of all the stockholders, with the sums 
subscribed by each and every stockholder. 

Serer. 20. Be it enacted, That no road embraced in this act shall 
be entitled to State aid unless it shall, within four years, complete at 
least one section of thirty miles, or the whole length of the road, if 
less than thirty miles long. JORDAN STOKES, 

Speaker of the House of Representatives. 
M. R. HILL, 
Passed Feb. 11, 1852. Speaker of the Senate. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


W. He. TOMPAINS 
rs. 


THE LITTLE ROCK & FORT ; 
BRIEF 
A ND 


ARGUMENT 
FOR 
APPELLANTS. 


| SUIT RAILWAY CO. 
| et al. 


WS. WILLIAMS 


vs. 


THE LITTLE ROCK, 
MISSISSIPP!] RIVER AND 
TEXAS RAILWAY 
cf al. 
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R.R., foreclosure proceedings thereunder, 
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of said bonds by new company, &O... 0.6... 

VL Reidence showing recognition by L. R.& F. 
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pany, and in laking possession of road.... 

VI/. Repudiating legislation, and proceedings 
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TENTH PROPOSITION. 


THE COMPLAINANTS ARE ENTITLED TO 
JUDGMENT IN SUBSTANCE AND 
FORM AS DEMANDED IN PRAYERS OF 
BILLS AND APPOINTING RECEIVERS 
AS CONTEMPLATED UNDER ACTS OF 
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THe LITTLE Rock AND Fort SMITH 
Raitway, e€ al., 
Appellees. 


Witiramw S. WILLIAMS, 
Appellant, 


rs. 


Tue LattLeE Rock, MISssIssipPr 
River AND Texas RaAlILway, | . 
et al., 
Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS, AND RELIEF SOUGHT, IN TOMPKINS 
es. LITTLE ROCK AND FORT SMITH RAILWAY. 


I. These suits are brought by the complainants to enforce 
against the defendant railroad corporations, existing and 
operating railroads under the Laws of the State of Arkansas, 
the payment of certain coupons of bonds, known as “‘ State 

Aid Bonds of Arkansas.”’ 


The 


2 


Sixth Section of Article X. of the Constitution of 


Arkansuas, of 1868, declares as follows : 


ee 


‘‘The credit of the State or Counties shall never be 
loaned for any purpose without the consent of the 


‘* people thereof expressed through the ballot box.” 


Sec. 6th, Art. X., Const. Ark., 1868. 


For the purpose of ascertaining whether the people 
would consent to loan the credit of the State, to aid in the 
construction of railroads, the General Assembly of the 
State of Arkansas, on the 21st of July, 1868, enacted as 
follows : 


‘‘An Act to aid in the construction of railroads. 
‘* Be it enacted by the General Assembly of the State 
of Arkansas: 


‘*Sect. 1. For the purpose of securing such lines of | 


railroad in this State as the interests of the people 
may from time to time require, the faith and credit 
of the State of Arkansas is hereby irrevocably 
pledged, and the proper authorities of the State will 
and shall issue to each railroad company or corpor- 
ation, which shall become entitled thereto, the bonds 
of this State, in the sum of one thousand dollars 
(31,000) each, payable in thirty (30) vears from the 
date thereof, with coupons thereto attached for the 
ayment of interest on the same in the City of New 
toch, semi-annually, at seven per cent., per annum, 
in the sum of fifteen thousand dollars (815,000) in 
bonds for each mile of railroad which has not received 
a railroad land grant from the United States, and ten 
thousand (310,000) in bonds for each mile of railroad 
which has received a land grant from the United 
States, on account of which such bonds shall be due 
and issuable, as provided. 


‘Sect. 2. Be it further enacted, that the Board of 
Railroad Commissioners are hereby authorized and 


required to receive (he application for the loan of 


Slate credit herein provided for, and to designate 
the roads entitled to the same: Provided, the whole 
aggregate number of miles of railroad proposed to be 


- - 
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‘* built by such companies to which such aid is granted 
‘** does not exceed eight hundred and fifty (850) miles. 


“Sect. 3. Be it further enacted, that it shall be the 
‘‘duty of said Board of Railroad Commissioners fo 
* inspect from time to time the RAILROAD desiring to 
** receive euch aid, and shall indicate to the Governor 
** the manner such State aid is being used and applied. 
“And should it appear that such State aid is bein 
‘* improperly used or applied, then the Governor is 
** hereby authorized to withhold all or a part of such 
‘* bonds, and to take such other steps as he may deem 
‘* proper, to the end that the bonds shall not be squan- 
‘*dered to the manifest injury of the citizens of the 
‘* State. Such action on the partof the Governor shall 
‘*be reported to the next session of the General As- 
‘* sembly, who are hereby empowered to take such steps 
‘as may be necessary to protect the interests of the 


; ™ State. 


‘*Sect. 4. Be it further enacted, that any railroad 
‘‘company having existence under the Laws of this 
‘* State, and desirous of receiving the State aid herein- 
‘*‘ after provided for, may signify the same by applica- 
‘* to the Board of Railroad Commissioners, signed by 
‘*the President, and attested by the seal of said cor- 
‘* poration, setting forth the charter and organization 
‘* of said company, its capital stock, a map of the line 
‘‘or lines of road proposed to be built, the progress 
‘* made thereon, the financial condition and resources 
‘* of such company, with such other information as the 
‘case may require, and if said Board of Railroad 
‘*Commissioners shall find such corporation to be 
‘‘ organized according to law, with resources adequate 
‘* lo the purpose, and that the construction of the pro- 
‘* nosed line or lines of road will be of public benefit, 
‘‘ and said Board of Railroad Commissioners shall con- 
‘*‘ sent to approve and grant such application, then and 
** thereafter the said railroad company or corporation 
‘* shall be entitled to, and have a right to ask for, 
‘*demand and receive the bonds of the State herein- 
‘* before declared to be pledged and granted upon com- 
** plying with and fusftling the terms and conditions 
<hoelnadiee set forth. 3 


‘*Seet. 5. Be it further enacted, That any railroad 
company or corporation which shall have acquired 
the right to demand and receive State aid, by virtue 
of the official certificate in the preceding” section 
specified, and claiming an issue of bonds in its 
behalf, shall first file in the office of Secretary of 
State the following papers, viz.: 


‘* First.—A map of the line or lines of railroad-pro- 


posed to be built, showing the counties traversed, the 
general direction and ter minal points, and the streams 
to be crossed. 

‘* Second. —The affidavit of the President and chief 
engineer, showing the estimated cost of preparing the 
first consecutive one hundred miles of road for the 
iron rails, 

‘** Third. —The affidavit of the President or Treasurer 
that the available resources of the company, sub- 
scriptions, money, lands and other means are suffi 
cient to prepare one hundred consecutive miles, or 
one-third of the whole line of road for the iron 
rails, 

‘**Fourth.- The affidavit of the President and chief 
engineer, that ten consecutive miles of road have 
been graded, bridged, furnished with ties, and made 
ready for the iron rails, 

‘** Fifth.—And shall furnish the Governor with such 
papers, documents, and other information as he may 
require in reference to the railroad or its manage. 
ment, to which affidavit shall be made. 


‘* Sect. 6. And be it further enacted, That thereupon 
the Governor, or the person filling for the time being 
the executive office, shall issue to the President of 
said company the bonds of the State of Arkansas, 
bearing the seal of the State, attested by the Secre- 
tary of State, as provided in section one hereof, upon 
the completion and preparation for the iron rails of 
each succeeding ten miles or more, until the entire 
line or lines of road of said railroad corporation 
shall be completed. The President of such railroad 
company shall file his official receipt for each issue 
of bonds, accompanied by the affidavit of himself 
and at least four directors, that the bonds, or the 
avails of them, shall be disposed of solely for the 
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o a of providing for the ironing, equipping, 
‘** building, and completing said road. — 


‘*Sect. 7. Be it further enacted, That the Legislature 
‘* shall from time to time impose upon each railroad 
‘*company, to which bonds shall have been issied, a 
‘* tax equal to the amount of the annual interest upon 
‘* such bonds then outstanding and unpaid, which tax 
‘* may be paid in money or in the past-due coupons of 
‘* the State at par, and after the expiration of five years 
‘‘from the completion of said road the Legislature 
‘‘shall impose an additional special tax of two and 
‘** one-half per cent. per annum upon the whole amount 
‘‘of State aid granted to such company, payable in 
‘*money or in the bonds and coupons of the State at 
‘* par; and if in money, the same shall be invested by 
‘* the Treasurer of the State in the bonds of the State 
‘* at their current market value. The taration in this 
‘** section provided to continue until the amount of 
‘“‘bonds issued to such company, with the interest 
‘* thereon, SHALL HAVE BEEN PAID BY SAID COMPANY 
‘Sas herein specified, in which case the said RoAD 
‘** shall be entitled to @ DISCHARGE Jrom ALL CLAIMS 
‘* OR LIENS on the part of the State: . 

‘* Provided, That nothing herein contained shall be 
‘** so construed as to deprive any company securing the 
‘*loan of the bonds of the State herein provided for 
‘‘ from paying the whole amount due from such com- 
‘* pany to the State at any time in the bonds of the 
‘*State loaned in aid of railroads or the coupons 
‘** thereon, or in money. 


‘Sect. 8. Be it further enacted, That in the case said 
‘company shall fail to pay the taxes imposed by the 
‘+ preceding section at the time the same become due 
‘and for sixty days thereafter, it shall be the duty of 
‘‘ the Treasurer of the State, by writ of sequestration, 
** fo seize and take possession of the income and reve- 
** nues of said company until the amount of said de- 
“faults shall be fully paid up and satisfied, with 
‘*‘costs of sequestration, after which said Treasurer 
‘shall release the further revenues of said company 
‘*¢o its proper officers. 

‘** Sect. 9. Be it further enacted, That nothing herein 
‘* shall be construed to prevent said Board of Railroad 
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‘* Commissioners granting the State aid herein contem- 
‘* plated, to the whole or any part of any railroad in 
** the State which may now be unfinished or in process 
‘of construction: provided, That as soon as this act 
* shall be ratified by the people and the commissioners 
‘* shall approve the applieation of any company which 
‘may be entitled to the benefits of this act, and they 
‘* shall have complied with its provisions, the Governor 
‘shall be authorized to issue the bonds to said com- 
‘* pany, upon demand therefor, as provided for in this 
** act. 

Sect. 10. Be it further enacted, That railroad com- 
‘* panies or corporations desiring to make application 
‘for State aid under the provisions hereof must file 
‘** the application required by the fourth section hereof 
‘‘ within one year after this act shall have become a 
** law, or within one vear after the incorporation of any 
** railroad, whieh may be incorporated, and within one 
** vear thereafter comply with the requirements of see- 
* tion five hereof, with respect to the first ten miles of 
“road, and complete the whole road within seven 
‘years after this act shall have become alaw, or after 
‘the incorporation of the company: provided, That 
‘any railroad now chartered and availing themselves 
‘of the provisions .of this act shall construct and 
‘put invunning order one-fourth of their entire line 
‘of road within two years after this act becomes a 
“Jaw and one-half of their entire line of railroad 
** within two years thereafter, and have the whole line 
** finished and in running order before the expiration 
* of seren years after this act becomes a law; fail- 
‘in these conditions said company or companies 
‘* shall forfeit their charter and franchises to the 
**Stale. 


‘*Sect. 11. Be it further enacted, That any railroad 
‘‘company that may have received, at any time before 
‘* the ratification of this act by the people, under any 
‘* law of this State, a loan of the bonds of this State, 
‘such company shall only be entitled to the benefits 
‘‘of this act to the amount and extent of the loan 
‘‘ herein granted, after deducting the amount of bonds 
‘* of the State or other State aid received by such com- 
‘‘pany from the State under any other law of this 
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‘* State from the whole amount such company may be 
‘* entitled to under this act. 


‘*Sect. 12. Be it further enacted, That at the next 
‘** general election to be holden under the provisions of 
‘* Section Three of Article Fifteen of the Constitution 
‘‘ of this State, the proper officers having charge of 
‘* such election shall, upon a poll, as in other cases, 
‘* take and receive the ballots of the electors qualified 
>» e e 

‘** to vote for officers at such election for and against 
‘* this act, in compliance with Section Six of Article 
‘Ten of the Constitution, such ballot to contain the 
‘** words ‘for railroads’ or ‘against railroads,’ and if it 
‘* appears that a majority so voting have voted ‘for 
‘* railroads* this act shall immediately become opera- 
‘* tive and have full force, and all laws heretofore 
‘* passed for loaning the credit of this State in aid of 
‘* railroads shall cease and be void, but if a majority 
‘** shall be found to have voted ‘against railroads’ this 
‘* act shall be void and of no effect.” ° 
‘* Approved July 21st, 1868.”’ 


It will be seen from the 12th Section of this act that it 
could not become operative until November, 1868, and not 
then, unless the people at a general election to be holden 
on the 3d of that month, should assent.thereto. A majority 
of the electofs voted ** for railroads,’’ and thus the act was 
ratified. 

After the ratification of the above act the Legislature on 
the 10th of April, 1860, passed another act which declared 
as follows: 

‘*An Act to provide for paying the interest of the 
‘*bonds issued to aid in the construction of rail- 
‘* roads.”’ 

‘* Be it enacted by the General Assembly of the State 
** of Arkansas : 

‘Section 1. That for the purpose of providing for ~ 
‘the payment of the interest on bonds which are or 
‘* may be issued to railroad companies under the pro- 
‘** visions of an act to aid in the construction of rail- 
‘* roads, approved July 21st, 1868, the auditor of pub- 
‘** lic accounts shall, on or before the first day of June 
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‘* in each year, certify to the Treasurer the amount of 
‘* bonds issued to each railroad company, the amount 
‘* of semi-annual interest that will accrue thereon—that 
‘is to say, the amount of interest the State will have 
‘** to pay on the tirst day of October of that year on the 
‘* bonds issued to each of said railroad companies— 
‘and the amount of tax required from each of said 
** railroad companies to pay the same, which tax shall 
‘* be deemed due and payable on the thirtieth day of 
* June of that year. The auditor of public accounts 

‘ shall also certify, on or before the first day of December 
‘‘in each year, to the Treasurer the amount of bonds 
‘* issued to each railroad company, the amount of the 
‘** semi-annual interest that will accrue thereon—that is 
‘‘to say, the amount of interest the State will have to 
‘* pay on the first day of April in the ensuing year on the 
‘bonds issued to each of said railroad companies— 
‘and the amount of tax required from each of said 
‘* railroad companies to pay the same, and which tax 
“* shall be deemed due and payable on the. thirty-first 
‘*day of December of that year. 

‘*Be it further enacted, Section 2. The Treasurer, 
‘* upon the receipt of the auditor’s certificate as afore- 
‘* said, shall cause notice to be served upon each rail- 
‘*road company, on or before the twentieth day of 
‘June and December in each year, specifying the 
‘* amount of tax to be paid, which amount>shall be the 
‘* interest on said bonds for said period, and demand- 
‘* ing the payment of the same into the treasury on the 
‘* thirtieth day of June and the thirty-first day of De- 
‘**cember, respectively, in compliance with the provis- 
‘* ions of said act, and of this act. 

‘* Be it further enacted, Section 3. That if, at the ex- 
‘** piration of sixty days after said tax shall become 
‘*due and payable, and said railroad company shall 
** have been notified by the Treasurer, as aforesaid, and 
‘* fail to make full payment, as in said notice required, 
‘it shall be the duty of the State Treasurer, through 
‘** the Attorney General, to make and file a petition, 
‘* under the seal of the Treasurer's office, in the Pulaski 
‘* Chancery Court, setting forth the amount due and 
‘* the fact of said default, praying the issue of the writ 
‘‘ of sequestration contemplated in said act, and the 
** appointment of a Receiver, to be named in said peti- 
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** tion, fo receive in his behalf the revenue and income 
‘‘of said company, for the purpose specified in said 
‘act, which writ shall issue upon the filing the peti- 
‘** tion for the same. 

‘Be it further enacted, Section 4, that upon the 
‘* issue of said writ, the Receiver therein named shall 
‘take possession of all the income and revenues of 
** said defaulting company, with authority to demand 
‘and receive all moneys coming to the same from the 
‘** operation of such road, and it shall be the duty of 
‘* all officers of said company to return all moneys to 
‘* him, for receiving which he may require the submis- 
‘** sion of all necessary books, papers, and accounts to 
‘*him, and may examine any and all persons under 
‘** oath, and any person making false returns, or failing 
‘* to pay over moneys, shall be deemed guilty of a mis- 
‘* demeanor, and any person swearing falsely shall be 
‘** deemed guilty of perjury. 


‘* Be it further enacted Section 5. That such Receiver 
‘** shall give such bond as the Treasurer may require, 
‘* shall be removable at the pleasure of the surer, 
‘‘and a successor appointed, to be approved by the 
** Chancellor. He shall, at the end of each month, make 
‘* full report and return to the Treasurer of all moneys 
‘* received by him, with his estimate of the necessary 
‘* cost of operating said road, which, on the approval 
‘*and order of said 'l'reasurer, shall be paid out of the 
‘‘money so returned, the surplus or net proceeds to be 
- — in the discharge of the tax due and unpaid: 
‘* and shall so continue until such amount in default 
‘* shall be paid, with the reasonable cost of sequestra- 
‘* tion, to be taxed and certified by the Chancellor, 
‘* when the Treasurer shall account with said company 
‘and withdraw soid Receiver from the management 
‘* of its affairs. 


‘*Be it further enacted Section 6. That all bonds 
‘** issued to aid in the construction of railroads shall be 
‘* so issued as to make the interest thereon become due 
‘* on the first day of April and the first day of October 
‘* in each year, that is to say, all bonds issued between 
‘* these dates, the fractional coupons shall be cut off 
‘‘or cancelled at the time they are issued, so that the 
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‘* interest shall not commence accruing until the date 
‘** of the next semi-annual payment after such issue. 


‘Be it further enacted, Section 7. That this act 
‘* shall take effect from and, after its passage. 
‘* Approved April 10th, 1869.”’ 


II. After the passage of the last-named act,and before the 
execution of what is called the ‘* First Mortgage,”’ the Little 
Rock and Fort Smith Railroad Company, complied with, 
and obtained, April 28th, 1869, an award of the loan of the 
credit of the State to the extent of one hundred and fifty 
(150) miles at the rate of Ten thousand dollars ($10,000) 
per mile, and bonds to the amount of one million dollars 
($1,000,000) were issued to said company. 

The bond reads as follows: 


** $1,000. UNITED STATES OF AMERICA. — $1,000. 


‘* Tt is hereby certified that the State of Arkansas is in- 
‘‘debted unto the LitrLE Rock Aanp Fort Situ Ratt. 
‘** ROAD COMPANY, or bearer, in the sum of one thousand 
‘** dollars, lawful money of the United States of America, 
‘* redeemable at the City of New York thirty years from 
‘* the date hereof, with interest at the rate of seven per cent. 
‘* per annum, payable semi-annually, in the City of New 
** York, on the first day of April and October in each year, 
‘* on the presentation of the proper coupons hereto annexed. 
‘The faith and credit of the State are hereby solemnly 
‘* and irrevocably pledged for the payment of the interest 
‘‘and redemption of the principal of this bond. Issued in 
‘* pursuance of an Act of the General Assembly of the State 
‘Sof Arkansas, approved July 21, 1868, entitled * An Act to 
‘aid in the Construction of Railroads, the said act hav- 
‘ing been submitted to and duly ratified by the people of 
* the State, atthe general election held Souder. sal, 186s, 
‘In witness whereof, the Governor of the State has 
signed this bond, the State Treasurer has countersigned 
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‘* the same, and the seal of the State has been affixed at the 
: a of Little Rock, Arkansas, this first day of April, 
‘* POWELL CLAYTON, Governor. 
[SEAL, | *R. J. T. Wurrer, Secretary of State. 
‘** HENRY PaGE, Treasurer. 
‘J. R. Berry, Auditor.” 


Kach of said bonds, at the time of its issue, had sixty 
interest coupons thereto attached, numbered from one to 
sixty, inclusive, and with the exception of the time of pay- 
ment and number thereon, are as follows, to wit: 


** $35.00. $35.00. 


‘The Treasurer of the State of Arkansas will pay to 
‘*bearer thirty-five dollars, in the City of New York, on 
‘* the first day of October, 1870, being semi-annual interest 


‘‘<due on bond No. .... 


“LR. & F.S. R. R. 
J. R. Berry, Auditor.” 


Under these acts bonds were issued to the following 
named roads : ! 

The Memphis & Little Rock........... $1, 200.000 

The Little Rock, Pine Bluff & New , 
I Sie dvengesceccccxtausintae 1,200,000 

The Mississippi, Quachita & Red River 600,000 

The Arkansas Central................. 1,350,000 

The Little Rock & Fort Smith Railroad 1,000,000 


I ig ss Co uscech bene $5,350,000 


Interest was paid on these bonds down to and including | 
October, 1872, after which time no interest was paid. The 
money to pay the interest was in each instance advanced by 
the Railroad Company, or by some one acting in its 


interest. \) 
Nore. () The bonds isened to The Memphis & Little Rock R. R. Co, and to The 


Arkansas Central RL R. Co. were Goan by the reapeotive Companies, 
(NAS dk 
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IIX. Vhe Little Rock and Fort Smith Railroad Company 
was incorporated under an Act of the General Assembly of 
the State of Arkansas, approved January 22d, 1855, and acts 
supplementary thereto, for the purpose of constructing, 
ete., a railroad from Little Rock, by way of Van Buren to 
Fort Smith in that State. 

(P. 163 Record Tompkins’ case.) 


The Company received by:grants from Congress, and the 
General Assembly of the State of Arkansas, prior to 1867, 
in aid of the construction of its said road, ten sections of 
land for each mile of its road, the whole of said road to be 
completed within ten years from July 28th, 1866, 

(lbid.) 


On the 4th of November, 1868, the Little Roek and Fort 
Smith Railroad Company made application to the Railroad 
Commissioners, under the Act of 1868, aforesaid, for State 
aid. The application in full is given at page 191 of the 
Record of the Tompkins case. 

The award of the aid is in the following language : 


** OFFICE OF THE BoARD oF RAILROAD Com- 
‘* MISSIONERS OF THE STATE OF ARKANSAS, 
* LITTLE Rock, Ark., April 28, 1869, 
** CHARLES G. Scort, 
‘* President Little Rock and Fort Smith 
“* Railroad Company. 
‘Sir: Having considered the application of the 
‘+ Litthke Roek and Fort Smith Railroad Company, 
‘‘*made through you, its President, for a loan of the 
** State credit, in pursuance of an Act, entitled * An 
‘* Act to aid in the Construction of Railroads,’ approved 
‘* July 21, 1868, and said act having been submitted 
‘to and ratified by the people ata general election, 
‘held Nov. 3. 1868, in accordance with Section 6, Ar- 
‘* ticle X, of the Constitution of the State, and being 
‘* satisfied that the construction of said line of railroad 
‘* will be of public benefit, the application of said com- 
‘‘nany for a loan of the State credit to the amount of 
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‘** ten thousand dollars per mile, for a distance of one 
‘‘*hundred and fifty miles, is hereby approved, and 
‘** said loan of the State credit is pledged and granted to 
‘said railroad company, and said company shall be 
‘** entitled and have a right to ask for and receive the 
** the bonds of the State hereinbefore declared ~~ 
‘and granted upon complying with and fulfilling the 
‘‘ terms and conditions of the above-named act. 
** (Signed) Me. 
‘* PoWELL CLAYTON, Governor. 
** Ropert J. T. Waite, Secretary of State 
‘* of Arkansas. 
‘* BENJAMIN THomMAS, Commissioner of 
‘* Public Works Board of R. R. Com’rs. 


‘* T certify that the ss is a true record of the 


‘* action of the Board of Railroad Commissioners of 
‘* Arkansas. 
** (Seal) : 
‘** (Signed) 
‘* BENJAMIN THOMAS, 
‘** Secretary of Board.”’ 


(Tompkins’ Record, p. 3.) 


IV. On the 22d of December,1869 (and after the award of 
State aid bonds had been made) the railroad company 
executed a mortgage of its railroad property, etec., to 
Henry W. Paine and Samuel T. Dana, to secure the 
payment of three million five hundred thousand dollars 
(3,500,000) evidenced by bonds of the said company. 

(Tompkins’ Record, p. 122.) 


This mortgage was recorded February 12th, 1870. 


On the 20th day of June, 1870, the said railroad com- 
pany executed a mortgage to Henry W. Paine, Samuel T. 
Dana and William B. Stevens, upon the lands of the com- 
pany, to secure the payment of five millions of dollars (85, 
000,000) evidenced by bonds of the said company. This 
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mortgage was recorded on the 29th day of June, 1870. 

On the 12th day of May, 1874, a bill was filed to fore- 
close this alleged first mortgage on the railroad in the Cir- 
cuit Court of the United States for the Eastern District of 
Arkansas. This suit was entitled Henry W. Paine, Trus- 
tee, against the Little Rock and Fort Smith R. R. Co. and 
others, and was numbered 138. It is admitted in the 
answer of defendants in this suit, that 


** Neither the said State of Arkansas, nor any of 


the holders of the bonds and coupons thereto attached 
‘and which had been issued under said alleged Act 
of July 21, 1868, were made or became parties to said 
** foreclosure proceedings.” 

(Tompkins’ Record, p. 106.) 


Nor was S. B. Beaumont, the Receiver appointed 
at the instigation of the Treasurer of the State of Ar- 
kansas, and referred to in this said foreclosure bill, 
made a party to the proceedings. 

( Fol. 334, p. 186, Tompkins’ Record.) 


By the sixth paragraph of this said bill to foreclose the 
illeged first mortgage, it was alleged as follows : 
( Tompkins’ Record, pp. 183, 184.) 


* Sixth. And your Orator, further complaining, says 
* That prior to the execution and delivery of the afore- 
* said deed of mortgage to the said Henry W. Paine 
‘Sand Samuel 'T. Dana, the said The Little Rock and 
* Fort Smith Railroad Company, being desirous of 
‘‘avalling itself of the provisions of an Act of the Gen- 
‘eral Assembly of the State of Arkansas, approved 
* July 21, 1868, and entitled * An Act to ‘hid in the 
** + Construction of Railroads,’ and of receiving the State 
‘Said therein provided for, having first complied with 
*Sall the terms and conditions prescribed by said act, 
‘*\in due form of law made application to the Board of 
Railroad Commissioners of said State of Arkansas 
‘**fora loan of the credit of said State in conformity 
with the provisions of said Act, and thereupon such 
‘** proceedings were had as required by said Act; that 
** thereafter, to wit, on the twenty-eighth day of April, 
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** 1869, said Board of Railroad Commissioners ap- 
‘* proved and granted said application, and thereafter 
‘* the said The Little Rock and Fort Smith Railroad 
‘* Company became entitled to and had the right, upon 
‘complying with the terms and conditions of said 
‘* act, to ask for, demand, and receive the bonds of the 
** State of: Arkansas, in the sum of one thousand dol- 
‘* Jars each, payable in thirty years from the date there- 
‘* of, with coupons thereto attached for the payment of 
‘* interest on the same, in the City of New York, semi- 
‘‘annually, at seven per centum per annum, to the 
‘‘amount in the aggregate of ten thousand dollars in 
‘** bonds for each mile of said railroad, and thereafter 
‘* the said Little Rock and Fort Smith Railroad Com- 
‘* pany, as your Orator is informed and believes, from 
‘* time to time received from the Governor of said State 
‘‘of Arkansas for the time being the bonds of the 
‘* State issued under said acts, to the amount in the 
‘aggregate of one million dollars of said bonds, the 
‘*same being the amount of bonds to which said com- 
‘* pany wags entitled under the provisions of said act 
‘* for or upon one hundred miles of its said railroad, 
‘* for which said bonds the President of said Company 
‘‘ from time to time duly filed his official receipts, to- 
‘* gether with the affidavits of himself and four direc- 
‘* tors, as required by the provisions of said act. But 
‘* vour Orator avers that none of said State aid bonds 
‘* were issued to said company until long after the ex- 
‘‘ecution and delivery of the aforesaid mortgage to 
‘* said Paine and Dana. * . - ° ° 
‘* And your Orator is informed and believes (Tomp- 
‘* kins’ Record, p. 186) that the said Little Rock and 
‘Fort Smith Railroad Company, after having been 
‘* duly notified by the Treasurer of the said State of 
‘* Arkansas, as required by law, hereinbefore specifi- 
‘‘ cally set forth, has failed to pay the tax or interest 
‘* upon the bonds issued to said Company by said State 
‘* as aforesaid, due and payable as follows, viz. : 

‘*The coupons due and payable October Ist, 1870; the 
‘‘coupons due and payable April 1st, 1871; the cou- 
‘* pons due and payable October 1st, 1871; the coupons 
‘* due and payable April 1st, 1872; the coupons due and 
‘* nayable October 1st, ‘1872; the coupons due and pay- 
‘able April 1st, 1873; the coupons due and payable 
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‘* October 1st, 1873; the coupons due and payabla 
‘“* April Ist, 1874; and that said Treasurer has filed 
‘his petition, as required by law, in the Pulaski 
* Chancery Court, setting forth the amount due from 
‘* said company and the fact of said default, and 
‘* praying for the issue of the Writ of Sequestration 
‘and the appointment of a Receiver to receive the rece- 
‘* nue and income of said company in his behalf, and 
‘in compliance with the provisions of said Act ap- 
‘proved April 1th, 1869, hereinbefore more particn- 
“larly set forth, which said Writ of Sequestration 


‘issued upon the filing the petition for the same and — 


‘one S. B. BEAUMONT, NoW OF LITTLE RocK, AFORE- 
‘SAID, IS NOW ACTING AS RECEIVER AS AFORESAID,” 
(Tompkins Record, p. 186.) 


On the 26th of May, 1874, fo make the record straight, and 


excuse the making of Beaumont a party to the suit, an- 


amendment was filed to this bill, setting forth the following 
allegation : 


‘UNITED STATES OF AMERICA, | 


: — SS.: 
Eastern District of Arkansas, § 


‘Tlenry W. PAINE, 
Trustee, 


oe. In Equity. 
“Tie Lirrte Rock aANpb Fort 
SMitun RAILROAD CoMPANY and 


others. 


—— - a 


‘* And now comes your Orator, and prays that he may 
‘“be allowed to amend the Bill of Complaint filed in 
‘** said suit by inserting at the end of paragraph seven 
‘*in said bill the following words, viz.: 

‘** That the Honorable the Chancellor of said Pulaski 
‘** Chancery Court, on the 21st day of May, 1874, ordered 
‘‘and decreed that the supplementary petition under 
‘‘which the said 8S. B. Beaumont was appointed as 
‘aforesaid be dismissed for want of equity, and that 
‘** the order appointing said Beaumont such Receiver be 
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‘‘ revoked and set aside, all of which will more fully 
_**and at large appear by reference to a certified copy 
‘* of said order and decree to be in Court produced. 


‘CLARK & WILLIAMS. 
“TT D. W. Yoniey.”’ 


(Tompkins? Record, pp. 186 and 187.) 


This allegation was false. The Pulaski Chancery Court 
did not on the 2ist day of May, 1874, or at any other time, 
make an order or decree, declaring that there was no equity 
in the proceedings instituted in said Chancery Court, and 
revoking the appointment of said Beaumont as Receiver, 
and the allegation was in all respects untrue. The appellees 
in the case at bar made no attempt whatever to sustain 
this allegation of the bill. 

The prayer of this foreclosure bill No. 138 was as follows, 
viz.: | 

‘And that the railroad of the said The Little Rock 

‘and Fort Smith Railroad Company, together with all 

‘its franchises, equipments, appurtenances and prep- 

‘* erty mentioned or described in the aforesaid deed of 

‘‘ mortgage executed to the said Henry W. Paine and 

‘* Samuel T. Dana as aforesaid may be sold subject to 

** the lien of the State of Arkansas, if your Honor shall 

** find and decree that any lien exists in favor of said 

** Slate prior to the lien created by said Deed of Mort- 

‘* gage, ete.’ 

(188 Tompkins’ Record.) 

_A decree was redered pro confesso, in suit No. 138, on the 
6th of November, 1874, directing the sale of the railroad, 
ete., and appointing Charles P. Redman of Little Rock, 
Special Commissioner to execute the order of sale. 

(Pp. 106, 141, 2-3 Tompkins’ Record) 


In pursuance of this decree, the railroad and mortgaged 
property was sold by said Special Commissioner for 350,000 
to George O. Shattuck, Francis M. Weld, and George 
Ripley, who were a committee appointed by the holders of 
the bonds under said mortgage, in pursuance of a scheme of 
re-organization, to make purchase for and in behalf of all 
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holders of said bonds, who should comply with the terms 
of the decree contirming said sale, and said sale was con- 
firmed by decree rendered on the 19th of December, 1874. 
(Pp. 106, 143, 144 and 145 Tompkins’ Record.) 
On the 26th of May, 1874, the Trustees of the Land Grant 
Mortgage filed a bill numbered 139, on the Equity Docket 
of the United States Cireuit Court for the Eastern District 
of Arkansas, and such proceedings were had in said case 
that on the 6th of November, 1874, a decree was rendered 
providing for the sale of the lands, and appointing Charles 
P. Redman of Little Roek, Special Commissioner to exe- 
cute the order of sale. 
(Pp 107, 145, 146 and 147 Tompkins’ Record.) 
In pursuance of this decree, the aforesaid lands were sold 
by said commissioner for $50,000 to the said George O. 
Shattuck, Francis M. Weld and George Ripley the com- 
mittee aforesaid. 
(Pp. 107, 147, 148 and 149 Tompkins’ Record.) 
On the 19th of December, 1874, the said George O. Shat- 
tuck, Francis M. Weld and George Ripley, purchasers of 
the property as aforesaid under said decrees in suits num- 
bers 188 and 139, appeared in Court and caused it to be 
entered of record that it was their intention, immediately 
upon the confirmation of the aforesaid sales, to organize and 
that they did organize, a corporation under an Act of the 
General Asspmbly of the State of Arkansas, approved De- 
cember Oth UST and requested that an order be made 
directing the suid: Master, Charles P. Redman, to convey to 
said corporation, the name of which said corporation is the 
Little Roek and Fort Smith Radeay, and its successors and 
assigns, all the right, title and interest which they, the said 
Shattuck, Weld and Ripley, or either of them acquired by 
reason of the aforesaid purehases under the aforesaid 
decrees, That the request and proposition of the said afore- 
suid purchasers was consented to by the Trustees and com- 
plainants in said causes numbered 138 and 139, and that the 
Court approved and ratified the said sale. 
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It was further decreed as follows: 


‘** That such corporation shall, as a part of the con- 
** sideration of such conveyance to said corporation, 
‘* compromise or pay such claims against the Little 
S Rock and Fort Smith Railroad Company as C. W. 
‘** Huntington, George Ripley and Henry A. Whitney, 
‘*may within one year from the date hereof approve, 
‘and upon such terms and in such manner as they 
‘* may prescribe.” 

(Pp. 147, 148 and 149 Tompkins’ Record.) 


The committee just referred to adjudicated the claims 


which were referred to them, and on the 18th of December, 
1875, tiled with the Clerk of the Court in suit No. 139 the 
following report (pp. 73 and 74 Tompkins’ Record) : 


‘* Prior to the 1st day of January, 1871, the State of 
‘* Arkansas had loaned its credit to the Little Rock and 
‘* Fort Smith Railroad Company, to the extent of eight 
‘* hundred thousand dollars ($800,000) of its seven per 
‘* cent. currency State aid bonds, issued under an Act 
‘* of the General Assembly of the said State approved 
** July 2ist, 1868, entitled ‘An Act to aid in the con- 
‘** struction of railroads.’ The amount of interest due 
‘* upon said bonds, and payable on the Ist day of April, 
‘1871, amounted to the sum of $2°,000. It was the 
‘duty of the company, under penalty of sequestration 
‘Sof its income and revenues, to furnish, on or before 
** the 31st day of December, 1870, the moneys requisite, 
‘*to pay this interest; but on the 3d day of March, 
* IS7L. no provision had been made to that end, * * * 

“dn order ta avoid the penalty of sequestration, 
* which would increase complications then existing.and 
‘render it more difficult to relieve the company from 
‘*\ its embarrassments, certain persons, whose names are 
‘hereto annexed, on the 4th day of March, advanced 
‘the money set opposite their respective names, and 
‘** paid to the State of Arkansas the said sum of 328,000, 
‘** with which the coupons upon said $800,000 State aid 
‘* bonds, payable April Ist, 1871, were paid. At the 
‘** time of making said&advances each subscriber received 
‘* from the Treasurer of the said railroad company the 
‘* following agreement or obligation, viz.: 
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‘* * Boston, Mareh 4th, 1871. 


‘““* This may certify that the Little Rock and Fort: 


‘** Smith Railroad Company of Arkansas has received, 
‘*** on this 4th day of March, 1871, the sum of 

*¢* dollars, from '  asan advance towards 
‘‘*the payment of the interest due said State of 
** Arkansas April Ist, 1871, upon the bonds hereto- 
‘** fore issued by said State to said railroad company, 


‘** which sum of said railroad compan 
‘** agrees to pay said on demand, wit 


‘** interest from the date thereof, at the rate of seven 
‘¢* per cent. per annum, payable semi-annually. 
(Signed) ‘** Epwarp L. ADAMS, 

 *** Preasurer L. R. & F. S. R.R. Co.’ 


‘* At the time of making said advances the parties 
‘* received no collateral security whatsoever, but sub- 
** sequently they received $2,000 in bonds of said com- 
“pany for each $4,666.67 by them advanced. These 
‘*bonds have been surrendered and exchanged for 
‘*stock of the new company, in pursuance with the 
‘*terms of the decrees confirming the foreclosure sales 
‘* under the mortgages executed by said company. 

** In our judgment the principles which governed our 
‘‘action in the claims presented by B. E. Bates and 
‘others, and D. W. C. Wheeler and: others, apply 
‘* with equal force to the present case. THESE ADVANCES 
‘* WERE MADE TO MEET A MOST PRESSING EMERGENCY. 
‘THE OLD COMPANY WAS RELIEVED FROM A DEBT 
‘* WHICH THREATENED A SEQUESTRATION OF ITS REV- 
‘envuE, AND THE NEW COMPANY, WHEN IT 
“COMES TO SETTLE WITH THE STATE, WILL 
‘* RECEIVE CREDIT FOR THE AMOUNT THUS 
* PATD. IN FACT, EVERY MEMBER OF THE 
“NEW CORPORATION EQUALLY ENJOYS 
“THE BENEFIT OF THIS PAYMENT, AND IT 
“IS NOT JUST THAT A FEW PERSONS SHOULD 
* BE COMPELLED TO BEAR THE BURDEN 
“WHICH ALL SHOULD CARRY. 

‘* We therefore respectfully report that the account 
‘of each subscriber be made up from March 4th, 1871, 
‘the date of payment, to January Ist, 1877, with 
‘* interest at the rate of seven per cent. per annum, not 
‘* compound, and that upon the surrender of each sub- 
‘** scriber of the obligation of the old company, and of 
‘‘the stock of the new company by him received in 
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‘*exchange for the bonds surrendered as aforesaid, the 
‘* Treasurer of the Little Rock and Fort Smith Railway 
‘* shall deliver to him the first mortgage bonds of the 
‘‘new company sufficient in amount, at the price of 
‘eighty per cent. of their par value, to cover said © 
‘* amount by him subscribed, with interest as aforesaid. 
‘* All coupons upon said bonds due and payable prior 
‘** to and on the Ist day of January, 1877, to be cut off 
‘* before delivery, so that interest shall not begin to 
‘* accrue upon said bonds until said last named date.”’ 


(Pp. 73 and 74 Tompkins’ Record.) 


This committee likewise adjudicated the claim of Henry 
Page, formerly Treasurer of the State of Arkansas, who 
had advanced the sum of $31,500, for the payment of in- 
terest upon the State aid bonds. The committee reported 


‘* The claimant at the time when he made the above 
‘* advances, held no securities of the old company, and 
‘* had no other interest in it than that of citizens gen- 
‘‘ erally of the State of Arkansas. Prior to the fore- 
‘** closure of the mortgages referred to in this suit and 
‘* the reorganization of said company this claimant was 
‘* repeatedly assured by several of the largest holders 
‘* of the bonds issued under said mortgage, that afler 
‘such reorganization his claims by reason of the 
‘** above said advances, would be settled in some equit- 
‘* able manner, and as nearly as possible upon the 
‘* same basis as the claims of persons who had made 
‘‘advances to save the land grant of said company 
‘* from lapsing. * * * We consider that this claim 
‘‘comes within the terms of the decree under which 
‘“we were empowered to act. IT RESTS,NOT ONLY UPON A 
‘* LEGAL FOUNDATION—THE NOTE OF THE OLD COMPANY 
‘* __BUT ALSO POSSESSES STRONG EQUITIES.” 


The committee concluded by reporting that : 

‘* Said Little Rock and Fort Smith Railway be di- 

‘‘ rected to execute its promissory note for 25,500, 

‘* pavable to the order of such person as said Page may 

‘*‘ designate, on the first day of March, 1876, secured 

'* by its new first mortgage bonds as collateral, at the 

‘* rate of fifty per cent. of their par value. * * *” 
(Pp. 76 to 78, Tompkins’ Rec.) 
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An answer and objections to this report were made by 


the Adttle Rock and Fort Smith Railway, in this language : 


‘And now on this day, came the Little Rock and 
- Kort Smith Railway, ‘* * * and says that she is 
* willing that such reports, except the one upon the 
‘Selaim of Henr vy Page, shall be allowed and contirmed 
‘“by the Court, but as to said claim of said Henry 
* Page, she savs, Chat the award of the commissioners 
* therein is unreasonably large and more than ought 
** to have been allowed, and she hereby enters her protest 
‘against the same, and asks that the same may be re- 
‘ ferred back to the commissioners for reconsideration 
* with leave to this respondent to go before the said 
‘commissoners and show cause why the same should 
‘* be reduced.” 
(P. 211, fol. 377, Tompkins’ Ree.) 


Objections were also filed by certain bondholders of the 


Little Rock and Fort Smith Railroad Company, ‘xfer alia, 
as follows : 


* 6. That the claimants have shown and established 
*“nole gal claim or demand again st either the Little 
* Rock and Fort Smith Railroad Company or the Little 
* Rock and Fort Smith Raileay. 

‘7. That the claimants have shown nothing which 
“7 gally entitles them to have priority of the bond- 
* holders, or even to share with them the proceeds of 
** the mortgaged property. 

“8. That the Court has no jurisdiction whaterer 
‘fo make any order or render any Judqment of pay 
‘ment of any of said claims or demands.” 

(Pp. 81-84, Tompkins’ Ree.) 


After hearing the parties the report of this committee 
was duly confirmed by the Cirenit and District Judges 
(Dillon and Caldwell, pp. 85 and 86, Tompkins’ Record), 
and thereupon the parties interposing the objections filed 
bills of review, to which demurrers were interposed and 
sustained, and thereupon the complainants appealed to the 
Supreme Court of the United States, which affirmed the 
decrees of the Court below; confirming the report of the 
committee aforesaid. 


Shaw vs. Railroad Co., 100 U. 8., p. 605. 
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V. It is now important to open another branch of the evi- 
dence in this case, which shows most conclusively that the 
Little Rock and Fort Smith Railroad Company regarded 
the State aid bonds as having precedence over the so-called 
first mortgage bonds, and that the said company was re- 
sponsible for and liable upon the said State aid bonds. 


First.-—This abundantly appears from the action of the 
Board of Directors of the Little Rock and Fort Smith Rail- 
road Company, in providing for the payment of the inter- 
est on the State aid bonds. 

At a meeting of this company, held April 18th, 1872, it 
was 

‘* Voted, That the President be authorized and di- 
‘** rected to deliver to Henry ages State Treasurer, two 
‘* hundred thousand dollars of the first mortgage bonds, 
‘* to be held by the said Page as collateral security for 
‘‘amount paid by him for interest on bonds of the 
‘** State issued in aid of this road.”’ 


(P. 6, Tompkins’ Record.) 


At a meeting of the company held September Sth, 1872, 
it was 

‘** Resolved, That the Treasurer of the Little Rock 
‘‘and Fort Smith Railroad Company be, and he is 
‘** hereby directed, on the order of either the President 
‘*‘ or Vice-President of the Company,to exccute the note 
‘‘ of this company, due ninety days from date of exe- 
‘* cution, and deliver the same to Henry Page, Treasurer 
‘* of Arkansas, or his agent, together with one hundred 
‘* bonds of this company, as collateral, to be used by 
‘* him for the purpose of securing a loan td meet the 
‘* interest due on the Ist of October on the bonds of the 
‘* State issued in aid of the Little Rock and Fort Smith 

** Railroad.”’ 

(P. 66, Tompkins’ Rec.) 


On April 3d, 1873, it was: 


‘* Resolved, That fifty of the new first mortgage 
‘* bonds of this company be, and the same are hereby 
‘* appropriated, or so much of the proceeds thereof as 
‘* may be necessary, to pay an account to Henry Page, 
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‘* State Treasurer, this day allowed, amounting to the 
“sum of $22,274.40; and the Treasurer of this com- 
‘pany is authorized and directed to dispose of the 

- ‘* suid fifty bonds at not less than eighty cents on the 
‘* dollar for said purpose.”’ 


(P. 67, Tompkins’ Rec.) 


Other resolutions of the Board of Directors to the same 
effect are to be found on pages 67, 68, 69, 70, 71 and 72 of 
the Tompkins’ Record. 

Of course, it is manifest, if th» State aid bonds were not 
a prior lien to the first mortgage bonds, the company 
would not have used these last named bonds to discharge 
its obligation for interest on the State aid bonds. 


Seconp.—The Board of Directors also passed several 
resolutions looking to the purchase and retiring of these 
State aid bonds, with the proceeds of the alleged first 
mortgage bonds of the company. 

At a meeting of the conipany held on December 21st, 
1872, it was 

* Voted, That Josiah Caldwell, Esq., be, and he is 
‘*‘ hereby, fully empowered to negotiale Jor, and pur- 
* chase in the name of this company, nine hundred 
** thousand dollars of the bonds of the State of Arkan- 
** sas issued in aid of railroads, ata price not exceed- 
‘* ing fifty cents on the dollar of their par value, and to 
** pay for the same in the new first mortgage bonds to 
** be issued by this company, at not less than eighty 
‘‘cents on the dollar of their par value; said State 
‘* bonds so purchased to be used by the company in 
** cancellation of the $900,000, in bonds issued by the 
‘* State in aid of the road of this company.” 

(P. 66, Tompkins’ Rec.) 


This resolution was rescinded upon the request of said 
Josiah Caldwell at a meeting held on May 10, 1873, when a 
new resolution was passed as follows: 

‘* Resolved, That the President, Vice-President, and 
‘** Directors, O. A. Hadley, and Henry Page, be, and 
‘** are hereby, appointed a committee, with full powers, 


25 


‘* if in their opinion they deem it for the best interest 
** of thiscompany, to make a contract in the name of 
“this company for the purchase of nine hundred 
‘** (900) seven per cent. bonds of the State of Arkansas 
** of $1,000 each, for the purpose of retiring the bonds 
‘* issued by the State in aid of this company; provided, 
‘they can make a contract by which the bonds will 
‘‘ be deposited within thirty days from this date, with 
‘* the Farmers’ Loan and Trust Company of New York 
‘* City, subject to the order of this company, at the 
‘* price not exceeding forty cents on the dollar of their 
‘** par value, payable in not less than five months from 
‘* this date; and they are hereby also authorized to 
‘deposit with said Farmers’ Loan and Trust Com- 
‘* pany, as guarantee on the part of this company, that 
‘they will take said nine hundred State bonds, and 
‘* pay for the same at the aforesaid price within the 
‘‘time mentioned, so many of the new first mortgage 
‘*bonds of this company, (not exceeding $250,000) as 
‘*may be necessary to enable them to make such con- 
‘tract. Said $250,000 in bonds are to be taken from 
‘* those remaining in the New England Trust Company, 
‘‘ subject to the order of this board; and this is the 
‘* authority for the Treasurer of this company to draw 
‘‘ said new first mortgage bonds for the purpose above 
‘* mentioned.”’ 


(P. 70, Tompkins’ Rec.) 


Tuirp.—The company actually did purchase and has 
these bonds on hand now, as appears by the admissions in 
the answer hereafter referred to. 

(P. 113, Tompkins’ Rec.) 


The suggestion that this new company would invest its 
money in the repudiated bonds of the State of Arkansas 
and hold them in the treasury as assets, is too absurd to 
discuss, 


Fourtu.—The company also made a direct admission of 
its responsibility for these bonds at a meeting held on May 
6th, 1873, when it was 
‘**Resolved, That the bonds of this company, hypo- 
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‘‘thecated by Mr. Henry Page, State Treasurer, must 
‘‘be sacrificed, together with large amounts of State 
‘securities, FOR WHICH THIS COMPANY ARE 
‘*RESPONSIBLE, unless better terms than those by 
‘*Mr. Matthews are offered; in which event the State 
‘Treasurer must and will be protected, and made safe 
‘*in the loss of his securities, without regard to cost.”’ 
(P. 68, Tompkins’ Rec.) 


VI.-— On the 7th day of October, 1871, the Little Rock 
and Forth Smith Railroad Company, having made default in 
the payment of the interest due on the coupons payable on 
the Ist of October, 1871, the Treasurer of the State of 
Arkansas under the provisions of the Act of July 21st, 1868, 
filed in the Pulaski Chancery Court a petition, setting forth 
the defanlt and failure on the part of the said Railroad 
Company to pay such interest, and praying the issue of a 
Writ of Sequestration, as provided in the Act of July 2Ist, 
1868, aforesaid, and that -Nathan H. Burns be appointed 
Receiver as in said act provided, to receive the revenues and 
income, of said Little Rock and Forth Smith Railroad Com- 
pany. That in accordance, with the prayer of the said 
petition the Pulaski Chancery Court appointed the said 
Nathan H. Burns Receiver, and issued the Writ of Seques- 
tration, prayed for in the petition. 

(P. 48, Tompkins’ Rec.) 

Burns immediately qualified as such Receiver under said 
Writ of Sequestration and continued as such Receiver until 
the 23d day of December, 1873, when he, by leave of said 
Chancery Court, resigned and one 8. B. Beaumont was ap- 
pointed to succeed said Burns. That said Beaumont on 
the 23d day of December, 1873, was appointed Receiver and 
on the same day qualified and entered upon his duties as 
such Receiver. 

(P. 51 and 52, Tompkins’ Ree.) 
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That on said last mentioned date the Treasurer of the 
State having notified the Attorney General that there existed 
such complications between the different parties claiming 
to be interested in said road, that they tended to prevent the 
proper operation of said road, or collecting the income and 
revenue to be derived therefrom, the Attorney-General pre- 
pared a supplemental petition on behalf of the Treasurer of 
the State, reciting the previous proceedings theretofore had 
in such Pulaski Chancery Court against the Little Rock 
and Fort Smith Railroad Company, and reciting the various 
disputes between the different rival Boards of Directors for 
the control of the company, and alleging that unless relief 
could be afforded by an order enforcing and directing the 
said Beaumont as Receiver aforesaid to take the actual and 
absolute charge and custody and possession of said rait- 
road and property (fol. 111 Tompkins’ Record), and collect 
the income and revenue thereof, and restraining the rival 
Boards of Directors from interfering with such Receiver in 
such possession and right to operate the same, the said 
State of Arkansas and the Treasurer thereof would be 
wrongfully and unjustly deprived of its rights in the 
premises. : 

(P. 52-56, Tompkins’ Record.) 

Thereupon the Pulaski Chancery Court made an order in 
relation to the matters and claims alleged and contained in 
said supplemental petition and directed that said Beaumont, 
Receiver, as aforesaid should take absolute charge and 
possession of the Little Rock and Forth Smith Railroad, 
and the engines and property of said road necessary to run- 
ning the same, and to run and operate the said road, and 
collect the income and revenue thereof, and restraining each 
of said rival Boards of Directors from in any manner inter- 
fering with such Receiver and the right to operate the same. 

A copy of this said order was served on each member of 
the said rival Boards of Directors. 

(Pp. 56 and 57, Tompkins’ Record.) 
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Subsequently on the 30th of December, 1873, an applica- 
tion was made to the said Pulaski Chancery Court to vacate 
and set aside the order, petition and said supplemental peti- 
tion filed as aforesaid, and the said application was set down 
for hearing on the 7th day of January, 1874, but no subse- 
quent proceedings were had on such motion in said Court, 
at thator any subsequent date, whereby the order afore- 
said was vacated or modified, but was on the 14th day of 
December, 1875, depending therein as a valid and subsisting 
act, and continued as such by order of the Court until the 
next term thereof, and has not as yet been dismissed by 
order of said Pulaski Chancery Court. 

(Pp. 58, 59, 60, 61, Tompkins’ Record.) 


On the 13th day of January, 1874, the parties aforesaid, 
to wit, the State of Arkansas by its Attorney-General, and 
the contending Boards of Directors of the Little Rock and 
Fort Smith Railroad Company, by their respective attor- 
neys, came into the Chancery Court, and filed a statement 
in writing praying the Court to make an allowance out of 
the fund in Court of $700 to pay the expenses of a repre- 
sentative of each of said rival Boards of Directors to the 
Cities of New York and Boston for the purpose of ascertain- 
ing upon consultation with the Eastern stock and bond- 
holders, if some plan could not be devised which would 
result in an early completion of the building of said road. 
That by agreement and consent of all the parties the said 
motion was granted, and an appropriation of the sum 
asked made by the said Chancery Court on the day the 
the application was filed (pp. 59 to 61, Tompkins’ Record). 

That the Trustees named in the first mortgage bonds, as 
well as the first mortgage bondholders, acquiesced in the 
appointment of Burns and Beaumont respectively as Re- 
ceivers, and no steps or proceedings were taken by said 
Trustees or said first mortgage bondholders to oppose the 
sequestration of the income and revenue of the said rail- 
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road company, as appears by the record in the case hereto- 
fore referred to. | 
(Erhibit C, pp. 47-61 —_—— Tompkins’ 
Record.) 


VII. We now come to another epoch in the history of the 
State Aid Bonds, embracing a series of proceedings by the 
State of Arkansas and the so called first mortgage bond- 
holders, looking to the repudiation and destruction of the 
rights of the holders of the State Aid Bonds. 

On the 29th of May, 1874, the Legislature of Arkansas 
passed the following act: 

‘An Act to repeal an Act entitled ‘ An Act to pro- 
‘* vide for paying the interest of the bonds issued to 
‘‘aid in the construction of railroads, approved April 
‘* 10th, 1869.’ 

““ Be it enacted by the General Assembly of the State . 
‘* of Arkansas : 

‘* Section 1. That an Act entitled ‘An Act to provide 
‘* for paying the interest of bonds issued to aid in the 
‘‘ construction of railroads,’ approved April 10, 1869, 
‘* be, and the same is hereby, repealed. 


‘*Sec. 2. Be it further enacted, that all acts and 
‘‘ parts of acts, inconsistent with this act, be, and the 
‘* same are hereby, repealed, and that this act take 
‘* effect and be in force from and after its passage. 

‘* Approved May 29, 1874.’’ 


(P. 173, Williams’ Record.) 


Not satisfied with this attempt to interfere with the 
rights of the bondholders, at the instigation of some inter- 
ested party, the State of Arkansas, on the 8th of May, 1877, 
began a proceeding in the Circuit Court of Pulaski County 
against the Little Rock, Mississippi River and Texas 
Railway (which last named company had engulfed the 
‘‘ Little Rock, Pine Bluff and New Orleans Railroad,” 
and the ‘‘ Mississippi, Ouachita and Red River Railroad,’ 
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two of the companies to whom State aid had been issued), 
to recover the sum of $108,570, which the State of Arkansas, 
the plaintiff, claimed it had paid to the holders of overdue 
coupons attached to the State Aid Bonds. 
The complaint in this action stated ; 
* The plaintiff therefore states that the defendant 
™ corporation is indebted to her in the sum of S18 470 


* for so much money paid, laid out and expended for 
* the use and benefit of said defendant at its instance 


‘and raquest” 
(Pp. WH and Wy Tomphins Record.) 

The agreed statement of facts as made between the 
Attorney-General and the attorney for the defendants, 
in that case, inter alia, is as follows: 

* The State of Arkansas has paid from time to time 
* between the Ist day of April, IS71, and the first day 
‘Sof October, 1872, to the holders of the bonds issued 
‘in aid of the Little Rock, Pine Bluff and New 
* Orleans Railroad Company, the sum of $108,570 as 
‘** interest upon said bonds, to recover which said sum 
‘ of money so paid, with interest thereon, this action 
‘is brought against the present defendant corporation.”’ 

(P. 208, Tompkins’ Record.) 

This action was decided by the Cireuit Court in favor of 
the defendant on the ground that the Act of July 21st, 
1868, to authorize the State aid to be granted in the con- 
struction of railroads never in fact constitutionally became 
a law of said State, and was void. 

Upon appeal to the Supreme Court of the State, the 
Judgment of the Circuit Court was affirmed, on the ground 
that the act never became a law, and that therefore the 
bonds were unconstitutional, both as against the State and 
the railroad companies. 

(31 Ark., p. 701 ef seg.) 

It is now shown in the case at bar that the suit of the 
State of Arkansas against the Little Rock, Mississippi 
and Texas Railway was a simulated one; that it was 
entirely fictitious; that the State of Arkansas never 
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advanced a dollar to pay the interest upon these coupons ; 
and it has been agreed between the parties to this suit as 
follows : : 


‘The moneys with which to pay the interest coupons 
‘**maturing upon said State’ Ald Bonds issued to the 
** Little Rock, Pine Bluff and New Orleans, and the 
oy Ouachita and Red River Railroad Com- 
‘* panies, down to and including the October Ist, 
“1872, were Surnished by the said respective com- 
‘s panies, and at the time of the institution of the suit 
against the Little Rock, Mississippi River and Texas 
* Railway, the defendant corporation, reported in 31 
** Ark., pages 71, et seq., the books in the office of the 
** Treasurer of said State showed, and now show, that 
sno partof the moneys sought to be recovered in said 
‘last mentioned action were erer Surnished by said 
‘*\ Slule of Arkansas or any of its officers ; but it is 
‘‘agreed that neither the defendant corporation, nor 
‘*‘ any of its officers or attorneys, had any Knowledge of 
‘* the aforesaid payment by said company prior to the 
‘* institution of this suit, and that none of the stock- 
‘** holders of the defendant corporation were ever stuck- 
‘** holders of said Pine Bluff and Ouachita Company, 
‘‘and said suit was defended by said defendant corpo- 
‘‘ ration upon the assumption that said interest moneys 


‘** had been provided by said State. . 
(P. 129, Williams’ Record.) 


_ In the month of ,18 , the Constitution of 
Arkansas was amended as follows: 


And thus all of the hopes or expectations of the holders 
of the State aid bonds for redress against the State of 
Arkansas were finally wiped out. 
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WILLIAMS 8S. THE LITTLE ROCK, MISSISSIPPI RIVER AND 
TEXAS RAILWAY. 


The relief demanded in this suit is the same as that 
sought for in the Tompkins’ case, and the facts are substan- 
tially the same. 

The complainant in this case is the holder of bonds issued, 
by the State of Arkansas to the ‘*‘ Little Rock, Pine Bluff 
and New Orleans Railroad Company,”’ and the ‘‘ Missis- 
sippi, Red River and Cuachita. Railroad Company.”’ The 
bonds and coupons are similar in form to those issued to 
the Little Rock and Fort Smith Railroad Company, except 
that the bonds are made payable to the ‘* Little Rock, Pine 
Bluff and New Orleans Railroad Company ”’ or bearer, and 
to the ‘‘ Mississippi, Ouachita and Red River Railroad 
Company,’’ respectively. These two roads were reorgan- 
ized under the name of the Little Rock, Mississippi River 
and Texas Railway, the appellee. 

The Little Rock, Pine Bluff and New Orleans Railroad 
Company applied for State aid March 10th 1869, and on the 
15th of March, 1869, the Board of Railroad Commissioners 
granted theapplication,( Williams’ Record,p. 41,fol. 82; also 
p. 72), made the award to the said company, and bonds were 
subsequently issued to it, to the extent of $1,200,000. 

The Mississippi, Ouachita and Red River Railroad Com- 


pany applied for State aid on the Ist of November, 1869, 


and on the 25th of June, 1870, the Board of Railroad Com- 
missioners made an award to the said Company ( Williams’ 
Record, 42, fol. 84, pp. 73, 74 and 75), and bonds were subse- 
quently issued to the extent of $600,000. 

Both of the said companies, from time to time, furnished 
the State of Arkansas with funds to pay the interest upon 
the bonds issued by the said State and all interest has been 
paid to and including the coupons due October 1st, 1872 
( Williams’ Record, p. 129). 

After the application of the Little Rock, Pine Bluff and 
New Orleans Railroad Company for State aid, and after the 
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award of said bonds to said railroad company, the said 
company, on the 25th of April, 1870, executed a mortgage 
to Benjamin A. Farnham and David B. Sickles, to secure 
the payment of $1,200,000. This mortgage was not filed of 
record in the County of Pulaski until June 25th, 1870, nor 
was it filed in any other county through which the said 
railroad runs before the last named date ( Williams’ Record, 
p. 45, fol. 88). : 

' After the application of the Mississippi, Ouachita and Red 
River Railroad Company, that company executed a mort- 
gage on the 3d of May, 1870, to Benjamin A. Farnham and 
David B. Sickles. This mortgage was not filed of record in 
the County of Chicot until the 10th of November, 1874, and 
was not filed for record or recorded in any of the counties 
through which said road runs, or anywhere else, until 
after the award of the loan of credit and bonds of the said 
State (p. 7, Williams’ Ree). 

Default having been made in the payment of the interest 
on the mortgage bonds on the 15th of March, 1875, suit was 
instituted against each of said companies to foreclose the 
mortgage, the number of said suit against the Little Rock, 
Pine Bluff and New Orleans Railroad Company being 154, 
and was entitled Charles Main ef als. against the Little 
Rock, Pine Bluffand New Orleans Railroad Company ef 
als.: the number of the case against the Mississippi, Qua 
chita and Red River Railroad Company was 153, and it 
was entitled Charles Main ef a/s. against the Mississippi, 
Ouachita and Red River Railroad Company e¢ als. ( Will- 
iams’ Record, pp. 50 and 51). 

One of the allegations in the bill of complaint in the suit 
to foreclose the Little Rock, Pine Bluff and New Orleans 
Railroad Company, is as follows: 

‘¢ And your Orators are also informed, that the State 
‘‘ of Arkansas, claims to have some lien on the property 
‘‘ of said company, by virtue of certain bonds hereto- 


‘¢ fore issued to said company underan Act of the Gen- 
‘eral Assembly of the State of Arkansas, approved 
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‘* July 21st, 1868, entitled ‘An Act to aid in the con- 
‘* struction of railroads.’ said bonds amounting, as your 
‘* Orators are informed and believe, to $1,200,000, and 
** your Orators set forth the existence of such alleged 
‘** claim in order that the State of Arkansas may, by its 
‘* proper officers, should it see fit so to do,-intervene in 
‘** this suit.’’ 
( Williams’ Record, pp. 8 and 50, fol. 95.) 


Among the various prayers contained in this bill, is the 
following, to wit: 
‘That the railroad of the said Little Rock, Pine 
‘* Bluff and New Orleans Railroad Company, together 
‘‘ with all its franchises, equipments, appurtenances 
‘‘and property mentioned and described in the afore- 
** suid deed of mortgage, executed to the said David B. 
és Qt; ; , ’ 
Sickles and Benjamin A. Farnham, may be sold sub- 
‘+ ject to the lien of the State of Arkansas, if vour Hon- 
‘* ors shall tind and decree that any lien exists in favor 
‘‘of said State prior to the lien granted by the said 
‘* deed of mortgage.”’ 
( Williams’ Record, pp. 8 and 50, fol. 95 ) 


Neither the State of Arkansas, nor any of the holders of 
the bonds issued by the State of Arkansas nor the holders of 
coupons attached thereto, were made parties plaintiff or de- 
fendant to said foreclosure suits as aforesaid ( Williams’ 
Record, pp. 12 and 51). Nor was any decree therein ren- 
dered which in any manner determined the priority of said 
bonds issued by said companies under the provisions of the 
Act of July 21st, 1868, aforesaid, or the nature or extent of 
the lien of the State of Arkansas. These foreclosure suits 
were instituted under and in pursuance of a reorganization 
agreement, predicated upon a report of a committee to ex- 
amine into the condition of the roads. Among other things, 
this committee reported, as follows : 

** The committee have also ascertained and reported 
** that State aid bonds have been issued to the amount 
** of $1,200,000 on the Little Rock, Pine Bluff and New 
‘Orleans Railroad, and %600,000 on the Mississippi, 
** Ouachita and Red River Railroad, that from the wel 
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‘* information your committee has been able to obtain, 
‘* it would appear that the $600,000 bonds issued to the 
‘* Ouachita road do not constitute a lien upon that 
‘* road prior to that created by the first mortgage, and 
‘* doubts are entertained by some persons as to whether 
‘* such lien exists upon the Pine Bluff Road. In view 
‘* of these facts, and the utter bankruptcy of the State 
‘Sof Arkansas, and the financial embarrassments 
‘Sohich must there exist for several years to come, 
‘* your committee would recommend that no present 
** steps be taken toward the recognition or the purchase 
** of such bonds.”’ 7 
( Williams’ Rec., pp. 9 and 51.) 

Pursuant to this arrangement, on the 16th of December, 
1875, the respective roads were sold by a Master Commis- 
sioner appointed by the Court, for the following sums: The 
Little Rock, Pine Bluff and New Orleans Railroad to 
Charles W. Huntington and Edward L. Adams, for the 
sum of $35,009; and the Mississippi, Ouachita and Red 
River Railroad to Charles W. Huntington and Edward L. 
Adams, for the sum of $25,000. 

(Williams’ Rec., pp. 13 and 51.) 


Subsequently, Huntington and Adams requested the 
Master making the sale to convey the said roads and prop- 
erty so purchased by them as aforesaid to the Little Rock, 
Mississippi and Texas Railway which was done, and a 
deed executed to this corporation, which was organ- 
ized on the 18th of December, 1875. 

(Williams’ Rec., pp. 13 and 52.) 


The Little Rock, Pine Bluff and New Orleans Railroad 
Company, and the Mississippi, Ouachitaand Red River Rail- 
road Company having made default in the payment of the 
interest due and payable upon the State aid bonds on the 
ist of April, 1873, the Treasurer of the State, under the pro- 
visions of the Act, filed in the Pulaski Chancery Court, a 
petition setting forth a default and failure on the part of 
the companies to pay the interest and praying the issue of 
a Writ of Sequestration, and that Arthur Hemingway be 


appointed Receiver. On the 11th day of April, 1873, the 
Pulaski Chancery Court appointed said Hemingway Re- 
ceiver and issued the Writ of Sequestration. 

Hemingway continued to act as such Receiver until Oc- 
tober, 1873, when he died. On the 24th of November, 1873, 
the death of said Hemingway having been suggested in 
said Pulaski Chancery Court, A. H. Ryan was appointed 
Receiver under said Writ of Sequestration in place of said 
Hemingway. On the 7th of January, 1874, said Ryan re- 
signed and the said Pulaski Chancery Court, appointed 
Selden Page, Receiver, under the Writ of Sequestration 
aforesaid, 

(Williams Ree. pp. 18 and 30 to 36.) 


This Receiver was not made a party to the foreclosure 
suits aforesaid. 


GENERAL STATEMENT, AND PRAYER, OF BILLS, 


The bills tiled in these cases at bar set forth, the award 
of the State aid to the different companies; the issue of the 
respective bonds; the execution of the alleged first mort- 
gages; the foreclosure and sales thereunder, and that 
the defendants went into possession of the roads under 
said sales in pursuance of said reorganization schemes and 
are now in possession. That the State of Arkansas, and 
its officers will not seize the income and revenue of said 
roads and pay the same to the holders of the State 
aid bonds; and the bill in the Tompkins case sets forth 
the following allegation : 

‘That the complainants in cause No. 138 aforesaid, 
‘‘and the purchasers under said decree, were advised 
‘Sof and recognized the fact, at the time of said pur- 
‘‘chase, that the State aid bonds, issued as aforesaid, 
‘“were, or might be, held to be a prior lien to that of 
‘*the mortgage bonds upon which the said foreclosure 
‘‘and sale was had, cal prayed the Court to decree 
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‘*thereon ; that said purchasers and their associates, 
‘*with a full knowledge of said lien, and the date of 
‘*the accrual thereof for the payment of the said State 
‘‘aid bonds and interest thereon, under some arrange- 
‘*ment, the exact details of which are not fully known to 
‘** your orator, under an agreement and understanding 
‘‘with the President, Direcfors or officers of the de- 
-**fendant railway, created, set apart, or agreed to set 
‘‘apart, in the event of purchase by itself or others, a 
‘*fund for the purchase of State aid bonds issued as 
** aforesaid, with a view of delivering the same, when 
‘* purchased, to the State of Arkansas, and thereby 
‘* discharging all liability on said bonds, and releasing 
‘*the railroad and property so sold and purchased as 
‘*aforesaid, from any and all liens, claims or demands 
‘for and on account of the bonds issued by the State 
‘‘to said company as aforesaid; that the fund afore- 
‘** said, for the purchase of the bonds as aforesaid, for 
‘‘the purpose of surrender as aforesaid, was to be, 
‘“direectly or indirectly, furnished by the defendant 
“railway, and your Orator is informed and believes, 
**and so charges the truth to be, that, in pursuance of 
‘*the scheme and agreement aforesaid, six hundred 
‘‘and forty bonds of $1,000 each, issued by the State 
‘‘of Arkansas, as aforesaid, with all the past due con- 
‘*pons thereto attached, were purchased and placed in 
‘the hands of certain persons, to your Orator nun- 
**known, but well Known to the officers, agents and 
‘**attorneys of the defendant railway, and are now held 
‘*by said persons awaiting the result of this suit, and 
‘*the hope that the State of Arkansas may, at some 
‘‘time in the near future without consideration, pay 
‘‘off and discharge bonds which they, as privies in 
‘‘estate, had pledged a railroad, its income and rev- 
‘enue, to liquidate.”’ 
(Tompkins’ Rec., p. 17.) 
This allegation is substantially admitted. Post, p. 
40. (Tompkins’ Record, p. 113.) 
The prayers of the bills are as follows : ° 


1. That an account be had and stated of the revenue and 
income received by the defendants since they went into 
possession of the railroads, and that the amount thus 
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found to be declared a trust fund, and to be paid to the 
complainants, and that in default of such payment by a 
date to be named by this Court, that said trust fund may 
be declared a lien on the defendant railway, and the same 
ordered sold. 

(Williams Rec., p. 22.) 

2. That a Receiver be appointed, and, by Writ of Seques- 
tration, be directed to receive the income and revenues of 
the respective railroads, now in the possession of the de- 
fendants, which they acquired under and by virtue of the 
foreclosure of the mortgage of December 22nd, 1869, and 
the sale made thereunder, and that said Receiver continue 
in possession, until he shall have received an amount suffi- 
cient to pry the past due coupons and the costs of seqes- 
tration. 

(Tompkins Ree., p. 19.) 

3. That the defendants be enjoined and restrained from 
selling or disposing of any and all State aid bonds in 
which it may in any wise be interested, or which it may 
have purchased with its moneys, stock, bonds or assets, 
and upon final hearing, that an order or decree be made 
directing that said bonds be cancelled and delivered to the 
State of Arkansas. 

(Tompkins Ree., p. 20.) 


4. Such other and further relief as may be proper. 
(Lbid.) 


To the bill filed in the case of Tompkins against The 
Little Rock and Fort Smith Railway Company, the said 
last-named defendants interposed demurrers, alleging — 

1. That the plaintiff had not stated such a case as to en- 
title him to any recovery. 

2. That the Act of July 21, 1868, had never been sub- 
mitted to the people of the State, and that the people did 
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not consent to the loan of the credit of the State therein 
provided, and that the said Act of July 21, 1868, was 
therefore unconstitutional; that the bonds issued under said 
act were utterly null and void and wholly unsecured by 
any lien or charge upon the railroad and properties of the 
defendant companies, 

3. That the Act of July 21, 1868, did not become a valid 
law because it was not read three times, on different days, 
in the House of Representatives of Arkansas, but was 
read the second and third times on the same day, without 
a suspension of the rules, and on the same day was re- 
ported to the Senate and read a third time and passed 
without a suspension of said rules, in violation of Section 
21 Article V. of the Constitution of Arkansas, in force at 
the time, namely, that ‘‘every bill and joint resolution 
shall be read three times, on different days, in each House 
| before the final passage thereof, unless two-thirds of the 
a House where the same is pending shall dispense with the 
“| rules,”’ and that, therefore, the bonds issued under said 
. | act were null and void and unsecured by any lien or 

' charge upon the railroad. 


4. That no lien in favor of the State, or of any holder of 
the bonds and coupons issued under said Act of July 21, 
1868, is created or reserved upon the property of the rail- 
road companies. ‘ 
b 5. That the lien created by the mortgage deed of the 
Little Rock and Fort Smith Railroad Company to Paine 
$ and Dana is superior and prior to any lien or charge aris- 
ing from the bonds or aes issued under the said Act 
of July 21, 1868. 
6. That there was no privity between the plaintiffs and 
the defendants ; .and 


7. That the bill was multifarious. 


This demurrer was argued in a Circuit Court at Little 
Rock, before Judges McCrary and Caldwell, and after de- 


. 
AD A ABR Sty ee ee Re ee ee 


40 


liberation, was overruled. A formal order was entered as 
of December 28th, 1882, overruling the demurrer referred 
to, and reserving to the defendants the right of raising the 
same questions which were raised on the demurrer, at the 
final hearing of this case, and without prejudice to any de- 
fense that the defendants might make by way of answer. 
A full decision was made by Judge Caldwell which was con- 
curred in by McCrary J., covering all the points raised on 
demurrer and which were subsequently raised and argued 
upon Bill, Answers and Proof. This opinion is reported. 
Tompkins os. L. R. & F. 8S. R.R. Co., 15 Fed- 
eral Reporter, p. 6. 


The demurrer, being overruled, the defendants answered. 

The defences interposed by the answers in these cases are 
substantially the same as those raised and argued on the 
demurrer of the bill in the case of Tompkins cs. the Little 
Rock and Fort Smith Railway. In addition thereto, how- 
ever, the defence now set up the Statute of Limitations, 
laches on the part of the complainants, and in the cases of 
the Little Rock, Pine Bluff and New Orleans, and the Mis- 
Sissippi, Ouachita and. Red River Railroads, that the lines 
of road originally laid out by said companies, were aband- 
oned and new routes adopted as to portions of the line, 
and that consequently, if complainants are entitled to relief, 
it is only upon that portion of the line built in conformity 
with the original location. 

In response to the allegation of the bill that the Little 
Rock and Fort Smith Railway had purchased the State 
Aid Bonds and held the same, the answer averred as fol- 
lows : 


‘* And the defendants deny each and all allegations 
‘** in said bill of complaint in this behalf contained, and 
‘* aver that said corporation, after it had become created 
‘and organized as aforesaid in the years 1875 and 
‘** 1876, did buy and ‘nresé a part of its corporate funds 
‘* in certain bonds of the State of Arkansas, issued un- 
der said alleged Act of July 21st, 1868, to various 


; 
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‘* railroad companies, as a part of its asset, the par 
‘** value of which bonds so bought amounts in the ag- 
‘* gregate, to the sum of six hundred and twenty- 
‘* seven thousand dollars, exclusive of all overdue cou- 
‘** pons thereto attached, and that out of said six hun- 
‘‘dred and twenty-seven thousand dollars of said 
‘** bonds so held only seventy-five thousand dollars at 
‘* their par value were issued to said Little Rock and 
‘* Fort Smith Railroad Company ; but the defendants 
‘‘aver that since the aforesaid decision of the 
‘* Supreme Court of Arkansas was rendered, in June, 
‘* 1877, declaring that said bonds and coupons are ut- 
‘*terly void, and that said alleged Act of July 2!st, 
** 1868, never became a valid law of said State, this 
‘** defendant corporation has bought no additional 
‘**bonds or coupons issued under said act. -The de- 
‘* fendants also aver that the total sum of said bonds 
‘*so bought and now held in the treasury of the de- 
** fendaut corporation, as an asset of said company, 
‘* amounted on the Ist day of January, 1883, to the sum 
‘*of six hundred and six thousand dollars exclusive 
‘‘ of the overdue coupons thereto annexed. And said 
‘* defendant corporation hereby offers, in the event 
‘* said corporation or its roads, lands and properties, 
‘‘or the income and revenues derived from the same, 
‘* shall, upon the final hearing of this cause, be held 
‘** liable for or subject to the payment of the bonds and 
‘‘coupons issued by said State in aid of said Little 
** Rock and Fort Smith Railroad Company, to bring 
‘* said bonds and coupons, so owned and held by it as 
‘‘ aforesaid, or so many of them as may be necessary 
‘** for that purpose, into this honorable Court, in pay- 
‘** ment med discharge of the bonds and coupons owned 
‘and held by said plaintiff, and by any and all other 
‘*persons who may become parties plaintiffs hereto, 
‘‘and in payment and discharge of any claim or lien 
‘* which may be declared to exist against said road, 
‘* properties, income and revenues, or to surrender 
‘*said bonds and coupons to the said State, as pro- 
‘** vided in the Seventh Section of said alleged Act of 
** July 2ist, 1868, in such payment and discharge of 
‘*the bonds and coupons ownéd and held by said 
** plaintiff, and by any and all persons who may be- 
‘come parties plaintiffs hereto, and in payment and 
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‘discharge of any such lien or claim existing against 
said road, properties, income and revenues, accord- 
‘‘ing as this Court may order and decree. And the 
‘** defendants hereby pray and insist that, in the event 
‘of such lien or claim being established by any de- 
‘‘eree of this Court, this Court will also pass suen ad- 
‘ditional orders or decrees as may be necessary or 
** proper to carry this offer into effeet, and to secure to 
‘this defendant all the rights in his behalf given by 
* the said seventh section of said allewed Act of July 
*2ist, Isés. And this defendant hereby offers to sub- 
“mit to such orders and decrees in this belialf as to 
‘additional parties, treating this answer as a cross 
‘bill and otherwise as the Court shall order and pass, 
“and 2s to equity and good conscience shall apper- 
** tain.” 

(Pp. 113 and 114, Tompkins’ Ree.) 


The causes came on for final hearing on bill, answers and 
proof, before Mr. Justice Miller and Judge Caldwell, hold- 
ing a Circuit Court at Keokuk, Iowa, by consent. 

Justice Miller and Judge Caldwell did not concur in the 
conclusion, and each filed separate opinions, (Pp. 239 and | ;, 
250, Tompkins’ Ree.) and a decree was entered dismissing 
the bill, from which the complainants appealed to this 


Court. 

For the purpose of showing wherein the Judges in the r| 
Court below concurred and disagreed their views will be a 
placed in parallel columns. : 

1. Tut CONSTITUTIONALITY OF THE ACT: 
. 


JupGr MILLER: JUDGE CALDWELL : 


‘*Tean see no wantof conformity to ‘*T agree-with the Court that the de- 
“the consiitution in this respect (the ‘* cision of the Supreme Court of the 
‘pol timate in the argument) and this ‘* Stare, holding the act under which 
‘ opioion is confirmed by the contem- ‘the bonds .were issued unconstitu- 
‘ porancous action of the Governor, ‘ tional, does not affect the rights of 
‘the Comm ssioners appointed to de- ‘* the parties to this suit; and that the 
“termine the roads which should re- “case of Railway Companies rs, 
* ceive the b nds snd the amount to be ‘* Schutte, 103 U. S,, 118, is conclusive 
“awarded each road, aud by all the *‘on this point. Any expression of 


‘“* State officers who were called upon 
** to act under the law. 

“It is argued, however, with much 
‘* force, that the decision of this ques- 
‘tion by the Supreme Court of Arkan- 
‘* sus, in the case referred to is bincing 
‘on this Court.and must be accepted by 
** the latter as the true construction of 
‘“the constitution of the State as ap- 
* plied to a Statute of the State. 

* Whatever may be my own personal 
** opinion in this question. I don + th nk 
* jtalselutely necessury that it :hould 
‘* be decided new, for [am bound by a 
‘decision of a similar question by the 
‘** Supreme Court of the United States.” 


‘‘opinion as to the soundness of the 
‘* decision of the State Court * * * is 
‘* therefore unnecessary.” 


WHETHER TAXES ARE LIENS. 


JupGeE MILLER : 


“This tax is not made a /ien on the 
‘‘ property of the railroad companies 
‘ by any express language. It is well 
‘* settled that taxes are not liens unless 
* they are expressly made so by the law 
‘or ordinances which impose them.” 
. * * - 


‘*Lam of opmion that no lien in favor 
‘of the holders of the State bonds was 
‘created by the Acts of the Arkansas 
‘ Legislature, avd if such a len can 
‘* possibly be inferred in favor of the 
* State, it does not pass, &c.”” 


JuDGE CALDWELL: 


‘** By the Laws of this State taxes are 
‘* made a lienon the property on which 
‘* they are assessed. A failure to assess 
‘* and collect the taxes on real property 
‘* for any year or number of years does 
** not deprive the State of the right to 
‘* have its taxes for such period after- 
‘* wards assessed and collected. Omis- 
‘** sion of lands from the tax-books is 
‘* not equivalent to payment of the tax, 
‘‘ and it is not a donation of the tax to 
‘*the owners. The property is bound 
‘** for the tax which ought to have been 
** assessed and collected. * * ‘ Taxes like 
‘‘covenants of a deed are serfs of the 
‘* soil and follow it.” 

‘** Worthen rs. Badgett, 32 Ark. 539. 


‘* By our laws taxes are glibe ascripti 
‘serfs of the soil, a charge which 
“follows the land in whosoever 
‘‘ hands it may go, and if the tax sale 
be invalid to divest the title of 
the former owner, by reason of 
** irregularities and failures of the 
“officers to properly discharge their 
** duties, yet the purchaser is sudro- 
** gated to the lien of the State.” Coates 
re. Hill, 41 Ark., 149. 


‘ panies, 
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WHETHER THE ACT 


JupDGE MILLER: 


‘The proposition of complainants 
is that these Sections (7th and Sth) are 


‘in the nature of a statutory lien on 


the property of the railroad com- 
Which received the bonds, 
for the security of the payment of 
these bonds, and that this lien enures 
to the benefit of any bondholder into 
whose hands they may come. 

* This proposition naturally divides 
itself into two, namely: 

‘* 1. Does the statute create a lien in 


‘ favor of the State ? 


“Ond. If it does, is it a lien which 


‘follows the bonds of the State into 


the hands of subsequent holders after 
they had been delivered to the com. 
panies ? Leconfess that but for the 
use of the word lien, [ see nothing in 


‘the power here conferred upon the 


e* 


Levislature in the nature of a lien. * * 
* 

* The remedy given by the Sth Sec- 
tion to enforce the collection of this 
tux repels the idea that this tt is a 
lie nupon the road, * * 

‘ There is here no de sean al alien 
on any property of the company, nor 
any authority to seize or to sell it or 
to proceed against it in any way 
to enforce the payment of the -debt. 

* It would be difficult to 
find any definition of the word lien 
adapted to this transaction. The 
manner in which the word lien is in- 
troduced into the statute shows that it 
was not used in any clear and accu- 
rate sense, * But it is not 
a lien, because <a right conferred, 
whatever its nature, could only be 
exercised by some Act of the Legisla- 
ture imposing the tax.” 


‘** for ‘company 


‘*State” The legal effect 


‘the same, 


CREATES A LIEN. 
JuDGE CALDWELL : 


‘* There are two views to be taken 
of the act, * * * either of which is 


‘ fatal to the present pretensions of the 


companies, The right given to the 


‘State by the Writ of Sequestration,to 


seize and take possession of the income 
and revenues of the company, to pay 
interest ,as it accrues,and the principal 
of the bonds of the State itself, im- 


’ ports and creates a lien on the road, 


* * * The Seventh Section of 
the Act of 1868 provides, * The taxa- 
‘tion in this section provided to con- 
‘tinue until the amount of bonds 
‘jssued to such company, with the 
* interest thereon,shall have been paid 


‘* by said company as herein specified, 


‘in which case the said road shall be 
‘ entitled to a discharge from all 
‘claims or liens on the part of the 
of this 
clause is the same as if it read that 


‘the claim or lien of the State on the 


road should not be discharged until the 
bonds were paid. It is immaterial 
whether the affirmative or negative 
form of expression is used) = The in- 
tention 1s clear, and the legal effect 
. e¢ & * What is 
implied in a statute or contract is as 


‘much a part of it as what is ex- 


pressed, * * The assertion 
that the weed"tien? is not used in 
any clear or accurate sense is not 
supported by any fact or argument 
to justify the reflection implied by it, 
on the Legislature that passed the act 
orthe people who ratified it by their 
votes at the polls, * * * Its force 
and effect is not to be gotten rid of by 


‘a suggestion that the Legislature did 


not use the word ‘lien’ in any intelli- 
gible sense, and that the word ‘ road’ 
was used for ‘company’ for the sake 
of euphony. This argument is not 


‘consistent with itself, for while it 


asserts the Legislature did not possess 
intelligence enough to use the word 
‘lien’ in any clear sense, it at the 
same time assumes that that body 
was so mindful of the rules of gram- 
mar that the word ‘road’ was used 
’ solely to avoid a repe- 


** tition of the latter word.” 
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As TO THE RIGHT OF THE BONDHOLDERS TO BE SuUBRO- 
GATED TO THE LIEN OF THE STATE. 


JUDGE MILLER: 


‘* No reference to any security held 
‘** by the State is found in the bonds on 
‘‘ which this suit is brought, nor in 
‘* their negotiation for the sale. * * * 
‘ To the State alone must the holder of 
‘*the bonds look for payment, unless 
“ the statute gave a lien on the prope * | 
‘of the railroad company which fo 
‘* lows the bond into the hands of any 
- * purchase r * © @& ® Noe does 

‘the doctrine apply that a creditor 
“ has a right to claim the benefit of a 
‘security given by his debtor to a 

surety ‘for the latter's indemnity, for 
‘* the State here is the principal debtor 
‘“‘ and not the surety.’ 


JUDGE CALDWELL: 


‘** As between the State and the rail- 
‘** road company the State is to be re- 
‘* varded as a surety and the compa 
‘‘ as the principal debtor. The bonds 
‘‘are accommodation paper of the 
‘* State, loaned to the company for its 
‘*accommodation. The security is 
‘‘ given and is to continue ‘ until the 
‘*** amount of bonds issued to such 
‘** company with the interest thereon 
** * shall have been paid by said com- 
‘** pany.” This isa covenant for the 
‘* payment of the bonds, by the com- 
‘* pany, and the statutory lien stands 
‘‘ as security for that purpose to every 
‘* holder of the bonds. * * * No 
‘** provision was made for the uate to 
Mii the bonds in any contingency. 
he case of Railroad Companies rs. 
‘ Schutte is conclusive on this point.” 


ON THE SUBJECT oF DEFENDANTS BEING INNOCENT Pur- 
CHASERS. 


JupGE MILLER 


‘* T have thus far said nothing about 
‘‘the status of the defendants as in- 
‘nocent purchasers. * * * But if 
‘* I do not go into this question it is not 
‘* because it is unworthy of considera- 
** tion.” 


JUDGE CALDWELL : 


‘* The statutes relating to the registry 
‘- of the mortgages have no application 
‘toa lien created or arising umler a 
** public statute, in favor of the State. 
* The defendant company now owning 
‘ the road, is in no plight to set up the 
« he of innocent purchaser. * * 
he purchaser at the Letina 
‘sale was bound to take notice of all 
‘* liens the existence of which was dis- 
‘** closed in the bill. Brant ra. Virginia 
** Coal Co.., 93 U. 8 , 326. 
The bill filed in that case set out the 
‘fact of the award of State aid and 
‘‘the receipt of the State Aid Bonds. 
“* * * And one of the prayers 
“of the bill was that the mort- 
‘* gaged property might be ‘ sold sub- 
* * ject to the lien of the State of Arkan- 
‘* * sas, if such lien was found to exist 
‘* * and to be prior to that of the mort- 
“*«gage.”” * * * The State was 
‘not a party * * * und no bond- 
‘holder intervening, it was not pos- 
‘‘ sible to adjudicate the question in 
‘* that case.” 
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The opinion of Mr. Justice Miller is reported in 18 


Federal Reporter, p. 344; and that of Judge Caldwell in 
21 Federal Reporter, p. 370. 


The substantial questions to be disposed are these : 


First: Did the Acts of 1868 and 1869 create a lien / 


SEvOoND: If so, can the bondholders avail themselves of 
it ¢ 


ARGUMENT. 
FIRST PROPOSITION. 


The Act of the General Assembly of the 
State of Arkansas, of July 21, 1868, under 
which the State aforesaid loaned its 
Bonds to the different Railroad Compa- 
nies involved, created, on its acceptance 
by the companies, an equitable or statu- 
tory lien or charge in favor of the State, 
upon the income and revenue of the roads 
to the extent necessary to meet the inter- 
est and principal upon the Bonds, as they 
accrued and became due. 


I.—By the first section it is provided that: 


‘* For the purpose of securing such lines of railroad 


‘* in this State as the interests of the people may from 
‘** time to time require, the * ° ad * proper 


‘‘ authorities of the State will and shall issue to each 
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‘* railroad company or corporation which shall become 
‘** entitled thereto, the bonds of this State, in the sum of 
‘* one thousand dollars ($1,000) each, payable in thirty 
‘** (30) years from the date thereof, aol commen there- 
‘* to attached for the payment of interest on the same 
‘‘in the City of New York, semi-annually, at seven 
‘** per cent. per annum, in-the sum of fifteen thousand 
‘** dollars (315,000) in bonds for each mile of railroad 
‘* which has not received a railroad land grant from the 
‘* United States, and ten thousand dollars ($10,000) in 
‘** bonds for each mile of railroad which has received a 
‘land grant from the United States, on account of 
‘*which such bonds shall be due and issuable as pro- 
** vided.” 


By the Second Section the Board of Railroad Commis- 
sioners are authorized and required 

‘To receive the application for the loan of State 
‘‘ credit herein provided for, and to designate the roads 
‘‘ entitled to the same, provided the whole aggregate 
‘*number of miles of railroad proposed to be built by 
* such —— to which such aid is granted does 

‘** not exceed eight hundred and fifty (850) miles.”’ 


To entitle a railroad company to the loan of the State 
credit, it must 

Firnst.—Have existed under the Laws of the State of Ar- 
kansas. , 

Seconp.—-It must have signified its desire to receive 
State aid, by application to the Board of Railroad Com- 
missioners, signed by the President and attested by the 
seal of the corporation, setting forth the charter and organ- 
ization of such company, its capital stock, a map of the 
line or lines of road proposed to be built, the progress 
made thereon, the financial condition and resources of such 
company, with such other information as the case may re- 
quire, 

(Sect. 4.) 
and, 


‘* If the Board of Railroad Commissioners shall find 
‘* such corporation to be organized according to law, 
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‘* with resources adequate to the purpose, and that the 
‘construction of the proposed line or lines of road 
‘would be of public benefit, and said Board * * * 
‘ shall consent to approve and grant such application, 
‘THEN AND THEREAFTER, the said Railroad Company 
‘or corporation shall be entitled to and hare a right 
“toask for, demand and receive the bonds of the 
“Slate * * * wpon complying with and fulfilling the 
‘terms and conditions hereinafter set forth.” 
(Sect. 4.) 
Such Company shall- 
Finst.—File in the office of the Seeretary of State the 
following papers, viz.: 
l.—A map of the line or lines of road’ proposed to be 
built, showing the counties traversed, the general 


direction and terminal points, and the streams to be 
crossed, 


Il.—Aflidavit of the President and Chief Engineer 
showing the estimated cost of preparing the first con- 
secutive one hundred miles of road for iron rails. 


I11:—Aflidavits of the President or Treasurer that the 
available resources of the company, subscriptions, 
money, lands and other means are sufficient to pre- 
pare one hundred consecutive miles, or one-third of 
the whole line of road for the iron rails. 


[\V.——The affidavit of the President and Chief Engineer 
that ten consecutive miles of road have been graded, 
bridged, furnished with ties, and made ready for the 
iron rails. 


SECOND.—Shall furnish the Governor with such papers, 
documents and other information as he may require in 
reference to the road or its management, to which affidavit 
shall be made (See. 5). 


** Thereupon the Governor, or the person filling for 
the time being the executive office, shall issue to the 
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‘* President of said Company the bonds of the State of 
** Arkansas * * * upon the completion and preparation 
‘*for the iron rails of each succeeding ten miles or 
‘*more, until the entire line or lines of road of said 
‘* railroad corporation shall be completed. The Presi- 
‘*dent of such Railroad Company shall file his official 
‘receipt for each issue of bonds, accompanied by the 
‘affidavit of himself and at least four Directors, that 
‘the bonds or the avails of them shall be disposed of 
‘solely for the purpose of providing for the ironing, 
“equipping, building and completing said road.” 
(Sec. 6.) 


It will thus be seen that the most careful precautions 
were adopted before the bonds were issued to prevent their 
being delivered to weak, inefficient or insolvent corpora- 
tions. Not only this, but the President, and four Directors, 
at least, were bound to file an affidavit, that the bonds or 
avails of them, shall be disposed of solely for the pur- 
pose of providing for the ironing, building, equipping and 
completing said road. 


II.— Nor was the vigilance of the statute then exhausted; 
for after the bonds were delivered, it became the duty of 
the Board of Railroad Commissioners to inspect, from time 
to time, the road desiring to receive State aid, and they 
shall communicate to the Governor the manner such 
State aid is being used and applied, and should it appear 
that such State aid is being improperly used or applied, 
then the Governor is hereby authorized to withhold all or 
a part of such bonds, and to take such other steps as he 
may deem proper, to the end that the bonds shall not be 
squandered to the manifest injury of the citizens of the 
State. Such action on the part of the Governor shall be 
reported to the next session of the General Assembly, who 
are hereby empowered to take such steps as may be neces- 
sary to protect the interests of the State. 
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The necessity for this extreme caution in the distribution 
and use of these bonds, mainly arose out of the crippled finan- 
cial condition of the State of Arkansas. Arkansas at this 
time stood in the commercial and financial worlds as a re- 
pudiating or insolvent State. In 1836, the State had issued 
a large amount of bonds, upon which neither the principal 
nor the interest had been paid, and for a period of thirty 
years previous to this time she had been utterly without 
credit. It was neither the understanding of the parties 
instrumental in procuring this legislation, nor the intention 
of the Act of 1868, that the State of Arkansas should pay 
the interest or the principal of these bonds. The money 
for such purpose was to be furnished by the railroad com- 
panies receiving the State aid, and to induce persons to 
invest in these securities, it was necessary to frame a stat- 
ute which would show that each of the companies receiving 
the aid, possessed a substantial financial basis, and that 
there was a sure and fixed source from which the money 
would come wherewith to pay the interest and principal of 
the bonds. The Statufe of 1868, therefore, became a pros- 
pectus upon which these bonds were offered and sold, and 
which, the statements on the face of the bonds, would 
naturally direct investors to read. 

It would have been an act of supreme folly on the part of 
the railroad companies, to undertake to negotiate the 
* sfraight™ bonds of the State of Arkansas, and to induce 
persons to invest in the securities, it was necessary that the 
source of Income and revenue out of which the principal 
and interest were to be paid should be very clearly and 
prominently detined. Accordingly, on the face of each 
bond there appeared the name of the road to which the 
bond had been issued and delivered, as ** The Litlle Rock 
and kort Smith Railroad Company,” and the further state 
ment at the end of the bond, that it was ** issued in pur- 
** suance of an Act of the General Assembly of the State of 
‘** Arkansas, approved July 21st, 1868, entitled ‘ An Act to 
‘aid in the construction of railroads,’ the same having 
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‘* been submitted to and duly ratified by the people of the 
‘* State at a general election, held November 3d, 1868.”’ 

This remitted each purchaser to the Act, which would 
give him the desired information as to how the principal 
and interest were to be provided for and paid. 


1II.— When we come to examine the Act with reference 
to the method of securing the payment of the interest and 
principal, we discover that the same careful precautions 
were exercised, and it is provided : 


By tHe Tru Sect. or THe Act oF 1868. 


‘That the Legislature shall from 
‘time to time impose upon each rail- 
‘road company, to which bonds shall 
‘* have been issued, a tar equal to the 
‘amount of the annual interest upon 
‘* such bonds then outstanding and un- 
‘* paid, which tax a be paid in 
** money or in the past due coupons of 
** the State at par, and after the expira- 
** tion of fire yeara from the completion 
‘* of said road the Legislature shall im 
pose an additional special tar of tivo 
‘and one-half per cent. per annnm 
‘upon the whole amount of State Aid 
granted ta auch company, payable in 
money or in the bonds: and coupons 
‘* of the State at par; and if in money, 
“the same shall be invested by the 
Treasurer of the State in bonds of 
“the State at their current market 
value, The taration tn thia wetion pro- 
** pided to continue until the amount of 
** honda isaned to such company, with the 
** duterest thereon shall have been 
‘hy atid company aa herein apecified, 
‘IN WHICH CASE the said ROAD shall 
‘* he entitled lo a DISCHARGE from all 
‘* CLAIMS or LIENS on the part of the 
‘* State.”’ 
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By Sect. 1 oF tHe Act or 1869. 


‘* That the Auditor of Public Ac 
‘* counts shall on or before the first 
‘* day of June in each year, certify to 
**the Treasurer the amount of bonds 
‘issued to each railroad company, 
‘*the amount of semi-annual interest 
‘** that will accrue thereon—that is to 
‘* sav, the amount of interest the State 

* will have to pay on the first day of 
“a * Octoher of that year on the bonds 
‘‘ issued to cach of said railroad com- 
** panies—and the amount of tar re. 

** quired, from cach of s id railroad com- 

«Ae to pay the same, which tar shall 

med due and payable. on the 

‘ thirtieth day of June of that year. 
“The Auditor of Public Accounts 


“shall also certify, on or before the 


* first day of December in each year, 

‘to the Treasurer the amount of 
‘* bonds issued to each railroad com. 
‘pany, the amount of semi-annual 
‘** interest that will accrue thereon— 
* that is to say, the ameunt of interest 
‘the State will have to pay on the 
‘first day of April in the eusuin 
‘* year on the bonds ixsued to each o 
‘* said railroad companies—and the 
“amount of tax required from each 

‘of said railroad companies to pay the 
** same and which tar shall be deemed 
‘*due and payable on the thirty- first 
‘day of December of that year.” 
(P. 172, Williams’ Rec.) 


SecT. 2 oF THE AcT oF 1869. 


‘ The ‘Treasurer, upon receipt of 
‘the Auditor's certificate as aforesaid, 
‘* shall cause notice to be served upon 
‘each railroad company,on or before 
‘the twentieth day of June and De. 


‘cember in each year, specifying the » 4 
“amount of tax to be pric , which 
‘‘amount shall be the interest on said 
ends for saéd period, and demanding 
“the payment of the same into the 
* ‘Treasury on the thirtieth day of June 
‘and the thirty first day of December, 

“ pospectively, in compliance with the 

‘ provistos of sated Ker and of this ' 

—" A ; . ' 

‘ 

Net 8 Let or IS : 


* That all bods ikcued toe ait in the 
** onstruction of eallrawdis shall be sa 
isaticad as te take the bate rest thaeteenne 
become duc on the first day gf April 
‘and the tiest day of October in each 
‘ vear, thatis to say, all bonds issued 
“ between these dates, the fractional 
‘coupons shall be cut off or cancelled 
‘at the time they are issued, so that 
‘the interest shall not commence ac- 
‘“cruing until the date of the next 
‘semi-annual payment after such 
** issue.” 


Provision was thus clearly made for the payment of the 
interest upon the coupons ninety days before the same 
matured, and the person to whom the payment was to be 
made, and the manner in which it should be made, were 
plainly pointed out. 


— 
IV.—On the 28th of here 1869, the Board of Railroad 

Commissioners made an Award of State aid bonds to the 

Little Rock and Fort Smith Railroad Company, and on the 

15th of Mareh, 1869, and the 25th of June, 1870, respect- 

ively, similar awards were made to the Little Rock, Pine 
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Bluff and New Orleans, and the Mississippi, Ouachita and 
Red River Railroad Companies. 

Upon the award of State aid being made by the Board of 
Railroad Commissioners there was a completed contract 
between the State and the Railroad Companies. The terms 
and conditions of the statute were then and there accepted 
and agreed upon. 

What was the relation created between the parties to this 
statutory agreement by this seventh section ¢ This perhaps 
may be best answered by first ascertaining what relation 
was #of created, 

The State did not intend te aire, to donate its bonds to 
the Railroad Companies, else the numerous and carefully 
considered seetions which comprise the Acts of 1888 and 
IN’, would not have been necessary, If the Constitution 
of Arkansas had allowed such a donation to be made, 
which it did not, one single section would have sufficed to 
accomplish the purpose. 

Nor did the statute create the simple relation of creditor 
and deblor, between the State and the Railroad Companies, 
else there would have been provisions for the ordinar¥ suit 
at law which follows such a relation. Moreover,the summary 
measures in case of default in paying the interest, squarely 
negative any idea that the State looked upon the Railroad 
Companies in the light of general debtors. 

The relation between the State and the Railroad Com- 
panies, therefore, being neither that of donor and donee, 
nor that of general creditor and debtor, it seems to irre- 
sistibly follow, that some security was intended, viz. : 
to create a lien to secure the payment of the principal and 
interest represented in the bonds loaned. 

We contend that the Railroad Companies agreed that for 
the period of thirty years, or until the principal and inter- 
est were paid, the State of Arkansas should impose a 

ax upon their income and revenues equal to such principal 
and interest, which operated as an equitable or statutory 
lien, charge or mortgage on their road, and which was par- 
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amount to all other mortgages, liens or incumbrances sub- 


sequently created. 


The appellees dispute this proposition, and = claim 
that by the creation of a mortgage subsequently — to 
the award, viz.: on the 22d day of December, 1869, what- 
ever rights the State had, were effectually wiped out and 


foreclosed. 


The relative position of each party to this controversy 
appears by these parallel columns : 


On the 2h of March, 1869, the 
Little Rock & Fort Smith Railroad 
Company agreed by the statutory 
contract then entered into that a tax 
should be imposed upon it, and should 
continue * until the amount of bonds 
‘issued to such company, with the 
‘interest thereon, shall have been 
‘paid by said company as herein 
* specified, in which case the said road 
** shall be entitled to a discharge from 
‘* all claims or liens on the part of the 
“State.” And in the event of de- 
fault, empowered the State to .seize 
and take possession of its income and 
revenucs, 


On the 224 of December, 1869, the 
Litthe Rock and Fort Smith Railroad 
Company executed a mortgage which 
was recorded February 12th, 1870, 
The language of the mortgage is: 
** And in order to secure the payment 
‘* of the principal and interest of said 
‘bonds * * * has granted, bargained 
‘and sold, and by these presents does 
‘grant, bargain, sell, convey and 
‘transfer the railways, tracks, * * * 
‘all and singular the tenements, he- 
‘‘reditaments and appurtenances of 
‘* the said railroad branches,lands and 
‘* premises, or cither thereof, belong- 
‘‘ ing or in anywise appertaining; and 


‘‘the reversion and reversions, re- 
‘mainder and remainders, tolls, in- 
‘*comes, revenues, rents, tssucas and 
‘* profits thereof.” 

(P. 124, Tompkins’ Ree.) 


And the contention is, that a sale of the railroad property, 
under this subsequently created mortgage,completely wiped 
out all of the rights of the State. That although the 
people of the State of Arkansas commanded that the * tax- 
ation in this section provided (fo continue until the amount 
of bonds issued to such company, with the interest thereon, 
shall have been paid by said company as herein specified,” 
such taxation only in law continued from the 29th of 
March, 1869 (the date the award was made), until the 22d of 
December, 1869 (the date of the mortgage), viz., for a period 
of barely nine months ! 

In other words, the appellees contend that notwithstand- 
ing the statutory agreement, the railroad companies might, 
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by the execution of a conveyance or mortgage, at any time 
subsequent to the award of State aid defeat the right of the 
State to collect the tax mentioned in the Seventh Section, and 
thus relieve itself of the whole burden of paying the prin- 
cipal and interest of the bonds loaned to it by virtue of the 
statute aforesaid. 

If this contention be sustained, the result is that it makes 
the State the donor of her bonds. How could the tax con- 
tinue for thirty years, or until the bonds and interest had 
been paid,if the companies had the right immediately, or at 
any time after receiving State aid, to prevent the collection 
of the tax by incumbering or alienating their property ? 

If the next day after receiving the award of State aid, the 
Little Rock and Fort Smith Railroad Company, had the 
right to alienate or mortgage its property, so as to defeat 
the taxation of the State, then it must follow that the 
bonds were a gift, and that it was a piece of supererogation 
and folly to pass the elaborate Statutes of 1868 and 1869. 

That the argument of the appellees cannot be sustained 
a study of this legislation abundantly shows: . 


First.—The Legislature has indicated in plain and 
unmistakable language its intention to create a claim or 
lien on the roads to secure the payment of the interest and 
principal of these bonds. 


‘*The Legislature shall from time to time IMPOSE 
‘*upon each railroad company to which bonds shall have 
‘** been issued, a TAX equal to the amount of the annual 
‘‘interest upon such bonds then outstanding and 
** unpaid. * * The TAXATION in this section pro- 
‘* pided to continue until the amount of bonds issued 
‘to such company, with the interest thereon, shall 
** have been paid by said company as herein specified, 
‘* IN WHICH CASE the said RoAD shall be entitled toa 
** DISCHARGE from all CLAIMS or LIENS on the part of 
* the State.” 


Here is a direct and positive characterization by the 
Legislature of the meaning of the word ‘‘ tax”? as used in 
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the first portion of the section. Here is a positive assertion 
by the Legislature that when they used the word ** tax” 
they meant to create a lien on the part of the State as 
against the roads; otherwise what was the object of the use 
of the words **in which case the said road shall be entitled 
‘* to a discharge from all claims or liens on the part of the 
‘State.’ Of course, if these words last quoted are bodily 
wrenched from the statute nothing remains to be discussed 
except the meaning of the word ** tax” in the first part of 
the section. But it is utterly impossible, upon any ground 
recognized by law, to eliminate this language from the Act. 

The reasoning of Judge Caldwell upon this branch of the 
case, it seems to us.is unanswerable (Tompkins’ Rec., p. 253). 


‘*The legal effeet of this clause is the same as if it 
‘* read that the claim or lien of the State on the road 
should not be discharged until the bonds were paid. 
It is immaterial whether the affirmative or negative 
form of expression is used. The intention is clear 
and the legal effect the same. 
‘* It plainly shows the contracting parties must have 
intended and agreed there was a lien, and the Courts 
will give effect to that intention, though not ex- 


‘* pressed in the most improved legal formula. 

‘** It is the intention of the parties and not their gram- 
‘* mar that Courts look to in construing a contract. It 
ee 


is sufficient to create a lien or mortgage, that it 
appears in any part of the statute or contract, and by 
any form of expression that it was the intention that 
it should have that effect. No special technical 
terms are required to constitute a mortgage or give a 
ee lien. * * % 99 

‘When it is said that, upon the payment by the 
company of the principal and interest of the State 
Bonds, * the road shall be entitled toa discharge from 
‘all claims or liens on the part of the State,’ it is 
necessarily implied that the State has a lien on the 
road to secure the payment of her bonds, which is 
not to be discharged until they are paid. What is 
‘* implied in a statute or contract is as much a part of 
* it as what is expressed.” 
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The learned Associate Justice sought to avoid the effect 
of these potent words of the statute by this reasoning. 


‘‘The manner in which the word lien is intro- 
‘‘duced into the Statute shows that it was not 
‘* used in any clear or accurate sense. * * * These 
‘‘ words are used undoubtedly out of abundant cau- 
‘* tion, and there could have been no thought in the 
‘* minds of the Legislature that by the use of this word 
‘* in connection with the word claim they were estab- 
‘lishing a lien not already created by the Statute.”’ . 
(Tompkins’ Rec., 244). 


Judge Caldwell answers this as follows (Tompkins’ Rec., 
253 ) : 


‘* The assertion that the word ‘lien’ in the act is not | 
‘* used ‘in any clear or accurate sense’ is not supported 
‘* by any fact or argument to justify the reflection im- 
‘¢ plied by it, on the Legislature that passed the act, or 
‘* the people who ratified it 5 ye votes at the polls. 

‘* It is a presumption of law that every clause or 
‘* word of a legislative act was intended to have some 
‘* reasonable meaning and effect ; and itis the duty of 
‘* the Court to diligently search out such meanitg and 
‘* give it effect. Recognizing this rule, and the neces- 
‘* sity of giving some meaning to the clause of the act 
‘¢in question, it is said that the words were used out of 
‘‘ abundant caution to show the State would have no 
‘* claim on the company after it had paid all the State 
‘*bonds issued to it; and that there could have been 
‘* no thought in the minds of the Legislature that they 
‘* were by this clause establishing a lien not already 
‘* created by the Legislature. 

‘* It is probably true that the Legislature that sub- 
‘* mitted this act to the people for their ratification, 
‘* was not composed of the most enlightened men of the 
‘** country, but it is safe to assert that there was not a 
‘*man in that body who did not have intelligence 
‘* enough to know that it was not necessary for the Leg- 
‘‘islature to declare that the State should not have a 
‘** claim or lien on a railroad for a debt after it had been 
‘fully paid ; nor was there a man in that body who 
‘¢ did not know there was no occasion for ‘‘ the Legisla- 
‘* ture to declare that ‘the said road shall be entitled 
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‘** to a discharge from all claim or lien on the part of 
**the State’ if the State had no ‘claim’ or ‘lien’ 
‘fon the ‘road.’ The construction placed on this 
** clause by the Court would make it vain and ridic- 
“ulous. NSuchan interpretation is never placed on 
‘a slatute when it is susceptible of any other. 

‘The Legislature obviously supposed the right of 
‘the State ‘by Writ of Sequestration to seize and take 
** * possession of the income and earnings of said ecom- 
‘+ pany’ until the State bonds were paid, created a 
‘lien on the road, but out of abundant caution that 
** purpose and intention found expression in terms in 
‘* this clause, and its force and effect is not to be got- 
‘ten rid of by a suggestion that the Legislature did 
‘* not use the word ‘lien’ inany intelligible sense, and 
‘that the word ‘road’ was used for “company for 
‘* the sake of euphony. 

‘*This argument is not consistent with itself, for 
“ while it asserts the Legislature did not possess intelli- 
‘gence enough to use the word ‘lien’ in any clear 
‘** sense, it at the same time assumes that that body was 
‘so mindful of the rules of grammar that the word 
** *road* was used for company, solely to avoid repeti- 
“tion of the latter word. When referring to the 
‘** obligations and promises to the State of the corpora 
‘** tions receiving the bonds the word company is rightly 
‘S used, but the ‘lien’ is appropriately located on the 
” ‘road. 

* Vaterial words in a statute or contract, the mean- 
‘ing of whichis understood by every man of common 
* inte — nee, are not to be stricken out on rague Sur- 
‘‘mises. ‘To do so is to make a new contract for the 
“ parties, instead of construing the one they made. 
‘Courts are forbidden to take such liberties with stat- 
‘*Sutes or contracts, But supposing the meaning of the 
*aet to be doubtful, what is the rule for its construc. 
“tion? Is it to be construed most strongaly against 
‘the State or the Company ¢ [f there is doubt, is the 
* State or the Company to receive the benefit of that 
“doubt © These questions are answered in repeated 
** Indements of the Supreme Ooart of the United States, 
~ Me wriform and wavaning mile for the constriction 

‘Saf statutes of this character i that ther are to be 
eomstraed: strictly agaist the corporation and liber 
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‘ally in favor of the State. Ina statute like this all 
‘‘ ambiguities are to be construed against the private 
‘‘corporation and favorably for the rights of the 
‘* State.” 


Again, it is contended by the appellees that the word 
‘‘lien,’’ as used in the 7th Section of the Act, ‘‘ only 
referred to the lien created by the writ of sequestration 
mentioned in Section 8.’’ This contention is utterly fal- 
lacious and unfounded. 

The 7th Section is devoted exclusively to imposing the 
tax, defining how the interest upon the bonds shall be paid, 
providing for the sinking fund, together with the manner 
of payment; ‘‘ the taxation in this section provided to con- 
tinue wntil the amount of bonds issued to such company 
with the interest thereon shall have been paid by such 
company as herein specified, in which case the said road 
shall be entitled toa discharge from ALL claims or liens on 
the part of the State.” 

The 7th Section deals exclusively with the payment of 
the interest and the principal, and of providing for the dis 
charge of the road when they are paid. 

The 8th Section, on the other hand, refers to defaults in 
the payments of the taxes and the remedies therefore, in 
which case 

‘* It shall be the duty of the Treasurer of the State, by 
‘‘ writ of sequestration, to seize and take possession of 
‘‘the income and revenue of the said company until 
‘the amount of defan/ts shall be fully paid up and 
** satistied with costs of sequestration, after which said 
* Treasurer shall release Me f urther revenues of said 
‘company to its proper officers.” 

This language of the Sth Section very plainly refers to 
acasional ot te M porary Actaults in the payment of taxes, 
and specifically provides for the odease of the further 
revenves of said company after each of such defaults has 
leon Pally satisfied, The wands 
im which case the salt road shall be eatithed to a dis. 
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“charge from all claims or liens on the part of the 
** State ” 
as used in the 7th Section have, therefore, no connection 
whatever, with the temporary defaults, contemplated by 
Section 8, or with the language there used. 

The “road”? is to be discharged when the amount of 
honds and interest are paid. But when the ‘ defaults” 
mentioned in Section 8 are ‘*fully paid up and satisfied ”’ 
there is no discharge of the road from the lien, but the 
Surther revenues of the company are released to its proper 
officers. 

In other words, there is no connection whatever between 
the ‘discharge’? provided for in Section 7, and the ** re- 
lease’’ referred to in Section 8. The former refers to a 
final payment, the latter to a temporary default. 

The efforts of the appellees to get rid of this word ‘lien’ 
must therefore prove abortive. 


’ 


Finally, the argument of theappellees is, that if there 
is a lien, it is upon the Company, and not the road. The 
proposition is certainly a novel one, and is reached by 
wrenching the word read out of the statute, and substitu- 
ting in lieu thereof the word ‘*‘ Company.” 

For the purpose of showing the violence they would do 
the statute, we arrange the statute as it is, and as they 
would have it, in parallel columns. 


Tue STATUTE AS THEY WOULD 
Tue STATUTE AS IT Is. HAVE IT. 

“The taxation in this section pro- ‘ The taxation in this section pro- 
‘* vided to continue until the amount ‘ vided to continue until the amount 
‘of bonds issued to such company, “ of bonds issued to such company, 
‘* with the interest thereon, shall have ‘‘ with the interest thereon, shall have 
** been paid by said company as here- ‘* been paid by said Company as here- 
‘** jn specified, in which case the said “ in specified, in which case the said 
‘** road shall be entitled to a discharge ‘‘ company shall Le entitled to a dis- 
‘* from all claims or lienson the part ‘‘ charge from all claims or liens on 

‘* of the State.” ‘* the part of the State.” 


The language of the Statute shows that the Legislature 
was of opinion that the terms of the act had created a 
‘claim’? or ‘‘lien’’ on the road. We do not regard the 


-2» 


- 2» 


61 


provision as important, beyond the fact that it shows two 
things : 

First.—That they thought the terms of the act. had 
created a “claim”’’ or “ lien,’”’ else why undertake to dis- 
charge it ? and, 


SeconpD.—That it was on the road. 


True it is, that the discharge was not to take place 
until the bonds and interest had been paid, but it must be 
borne in mind that the means by which the payment was to 
be enforced was by a writ of sequestration if a default was 
made. The taxation imposed was not to be collected by 
the revenue officers of the State, but through a Court of 
Chancery. 

A company is an artificial creature—a fiction of the law— 
intangible and unreal. Can you attribute to the Legis- 
lature, the ignorance which is implied in the suggestion, 
that they were attempting to discharge a company from a 
lien? Whoever heard of taking a lien on a company? 

The appellees contend that the Legislature, by the use of 
the word ROAD, did not mean ROAD, but meant company. 
The presumption is, if they had meant ‘ company,” they 
would have said ‘*Company,”’ and that having said ROA D, 
they meant ROA D. 

The lien for the payment of the bonds and interest is 
placed on the ROAD, and the Act of April 10th, 1869, én 
addition to this lien on the ROAD, gives the right to 
sequester the income and revenues of the companies derived 
‘* from operating the road.”” | 

But it is said: *‘ Admitting that taxes are liens in Ar- 
kansas, they are only liens on that upon which they are 
imposed, and they are imposed on the ‘‘company.”’ It is 
plain from the words, that when the Legislature had its at- 
tention directed to the thing which was to be released, it 
released the ‘‘road”’ and not the “‘company.”’ Why should 
a ‘“‘company”’ be released from alien? What kind of a 
lien was the company to be released from?! A Common 
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Law lien? This would imply possession. <A maritime 
lien? Such liens are not applicable to a railroad. 

If the words of the act are to be changed so as to render it 
consistent, why not treat the word ‘* company ”’ as surplus- 
sage? Why not drop the word *‘company” so it would 

ad ‘The Legislature shall from time to time impose upon 
each railroad to which bonds shall have been issued a tax 
equal, &e." There is just as much license for this as for 
the other construction, 

Taxes being liens under the law of Arkansas, being serfs 
of the soil and running with the land-—it at once becomes 
plain what the Legislature meant when it said: ‘In which 
ease (the payment of the bonds and Interest) the said 
ROAD shall be entitled to a discharge from all claims or liens 
on the part of the State.” 

If such a construction be indulged you attach force and 
meaning toethese words. If you substitute the word * com- 
pany” for ‘road’? you render that portion of the act, 
which was intended to declare the effect of the payments, 
ridiculous and absurd. 

Tt will be observed that the ** Tax”? by the words of the 
act is imposed on the ** Railroad Company,” and that that 
which is to be discharged from the claim or lien of the 
State by the payment of the taxation is the ‘‘road.”’ 

What inference arises from what it is claimed to be an 
incongruity 4 The defendants claim that this incongruity 
should be reconciled by substituting the word ** company ”’ 
for ‘“‘road.”’ If this be done, if words are to be wrenched 
from their places in a statute, there ought to be some per- 
suasive or imperative reason therefor. Are any such reasons 
presented ¢ 

These defendants bought one hundred miles of eom- 
pleted railroad for 8500 per mile. In the building of that 
road our clients contributed the money that placed thereon 
the iron rails and fastenings, the estimated cost of which 
was $10,000 per mile. The defendants purchased that 
property fully expecting to pay our debt, they said to the 
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Court that confirmed the sale, that the money advanced by 
parties to pay the interest on the State Aid Bonds while 
the o/d company was in possession of the road, was one 
which the new company was benefitted by, and that ‘* when 
the new company comes to seftle with the Slate will receive 
credit for the amount thus paid.”’ 

Tompkins’ Record, p. 74, fol. 142. 


Judge Caldwell, whe was presiding when the sale was 
confirmed, in speaking of the purchase, says: 

“That the purchase was made subject to the prior 
‘lien of the State is not left to conjecture. * * 
‘This is further contirmed by the fact that the new 

“company between the date ‘of its organization and 
‘*the decision of the Supreme Court of the State in 
‘** June, 1877, holding the act under which the bonds 
‘* were issued unconstitutional, purchased bonds to the 
‘amount of $627,000, which it now holds. These 
‘‘ bonds were obviously purchased to be used in extin- 
‘‘cuishment of the State lien. The defendant is 
“unable to give any other explanation of their pur- 


‘* chase.”’ 


Have persons standing in this light, have persons in their 
attitude a right to demand of a Court of Equity that vio- 
lence shall be done to this statute‘ Is there a duty, an 
obligation or a liability imposed upon them by placing the 
lien on the road, that they did not understand they were 
assuming the day they purchased? Why should they be 
released ¢ Why should the Court look upon them in the 
light of wards in Chancery ! 

While the Court will sometimes transpose words in a 
statute or contract for the purpose of arriving at the inten- 
tion of the law makers or parties to the contract, this is 
never done to defeat that intention. Nor is it ever done if 
it can be avoided. It is a last resort, and is only indulged 
in when there is no other course left. 

But is it necessary to strike out any of the words of 
the act? Is it necessary to transpose any of them ? 
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Under the system of taxation in Arkansas it is the owner 
upon whom the tax is imposed. His property is only re- 
ferred to to ascertain the amount which he shall pay. The 
amount of the tax having been determined, a lien attaches 
to his property. In this case the law, without appraise- 
ment, fixed-the amount the Railroad Company should pay. 
When that amount was fixed the lien attached. Payment 
could not be enforced until the arrival of the time when 
the statute authorized distraint and sale, but during all 
that time the lien existed. The very object in retaining or 
declaring a lien for taxes is what? Does it not grow out of 
the fact that the tax was upon the owner of the property, 
and to prevent a sale or transfer whereby the payment of 
the tax would be defeated? If the tax in the first instance 
was on the property, where is the necessity of a lien ? 

It is common learning that a tax is a contribution im- 
posed by the Government on individuals. In Eames vs. 
Johnson, 4 Allen, 383, the Court said: 

“The individual, and not his property, pays the 
‘*tax—the property is resorted to for the purpose of 
‘asceriaining the amount of the tax with which the 
* oencr is charged, and for the enforcing of the pay- 
‘ment of taxes.” 


Returning to the subject, we find the Legislature imposed 
a tax on the Railroad Companies to whom it might issue 
bonds. We find that by the general law of the State that 
taxes are serfs of the soil—that they are made liens by 
express enactment. The tax thus imposed was “ to con- 
tinue until the amount of bonds issued to such company, 
with the interest thereon, shall have been paid.’’ How 
paid? The act says, ‘‘as herein specified.”” What was to 
happen when that was done? The law answers, “in which 
case the said road shall be entitled to a discharge from all 
claims or liens on the part of the State.”’ 


Srconp.—But assuming, for argument’s sake, that the 
clause in the Seventh Section of the Statute of 1868, *‘* in 
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which case the said road shall be entitled to a discharge 
Jrom all claims or liens on the part of the State,” is 
stricken from the statute, there is still enough left in the 
other language of the section to establish a lien. 


(a.) The terms “tax”? and “ taxation” are not used in 
the Act in the sense of a tax that is to be assessed and levied 
for the support of the State or any of its subdivisions. A 
tax, in the legal signification of the term, ‘‘ has to be levied 
on all property by a uniform rule,”’ not only as to rate, but 
in the mode of its assessment (Art. 10, Sec. 2. Const. 
Fletcher vs. Oliver, 25 Ark., 295.) 

‘A tax is a burden or charge imposed by legislative 
‘* authority upon persons or property within the terri- 
** torial jurisdiction of the power which imposes it, to 
‘* raise money for public uses or to accomplish some 
‘* Governmental end, or to defray the necessary ex- 
‘* penses in administering the Government. * * A 
‘* tax is a portion of the property of individuals which 
‘‘is taken from them by the Government and is dis- 
‘** posed of by it; to enable it to carry into effect its 
‘* mandates and to discharge its manifold function.”’ 

I Desty on Taxation, Sec. 1. 

Clearly this word as used in the Act has no reference to a 
tax in its strict legal signification. The sense in which a 
word is used in any given case is to be determined by the 
context. | 

The Legislature seized a word, which conveyed to every 
one clearly, the idea that it intended by the transaction with 
the railroad companies, to create a burden or charge upon 
the properly of the companies, which should be paramount 
to every other lien, and which would not be discharged 
until the bonds and interest were fully paid. 


‘*Sec. 7. Be it further enacted that the Legislature 
‘** shall from time to time IMPOSE upon each railroad 
‘“‘company,’’ &c. And Sect. 8, ‘* That in case it shall 
‘* fail to pay the taxes IMPOSED,”’ 


Worcester gives the primary definition of ‘‘ impose’’ as 
follows : 
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Under the system of taxation in Arkansas it is the owner 
upon whom the tax is imposed. His property is only re- 
ferred to to ascertain the amount which he shall pay. The 
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claims or liens on the part of the State.”’ 
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clause in the Seventh Section of the Statute of 1868, ** jn 
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which case the said road shall be entitled to a discharge 
Jrom all claims or liens on the part of the State,’ is 
stricken from the statute, there is still enough left in the 
other language of the section to establish a lien. 


(a.) The terms “tax” and “ taxation’’ are not used in 
the Act in the sense of a tax that is to be assessed and levied 
for the support of the State or any of its subdivisions. <A 
tax, in the legal signification of the term, ‘‘ has to be levied 
on all property by a uniform rule,’”’ not only as to rate, but 
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Fletcher vs. Oliver, 25 Ark., 295.) 

‘* A tax is a burden or charge imposed by legislative 
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‘‘ raise money for public uses or to accomplish some 
‘* Governmental end, or to defray the necessary ex- 
‘* penses in administering the Government. * * A 
‘* tax is a portion of the property of individuals which 
‘‘is taken from them by the Government and is dis- 
‘‘ nosed of by it; to enable it to carry into effect its 
** mandates and to discharge its manifold function.”’ 
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Clearly this word as used in the Act has no reference to a 
tax in its strict legal signification. The sense in which a 
word is used in any given case is to be determined bY the 
context. 

The Legislature seized a word, which conveyed to every 
one clearly, the idea that it intended by the transaction with 
the railroad companies, to create a burden or charge upon 
the properly of the companies, which should be paramount 
to every other lien, and which would not be discharged 
until the bonds and interest were fully paid. 


‘*Sec. 7. Be it further enacted that the Legislature 
‘* shall from time to time IMPOSE upon each railroad 
‘*company,’’ &c. And Sect. 8, ‘* That in case it shall 
‘* fail to pay the taxes IMPOSED,”’ 


Worcester gives the primary definition of ‘‘ impose”’ as 
follows : 
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‘<1. To put, place or set upon; fo charge with; to 
‘inflict; to enjoin. 

‘“ It shall not be lawful to impose /fo// upon them, 
** Ezra vii. 24.”’ 

Looking, therefore, at the language used by the Legisla- 
ture, it is manifest that it was the intention to create a lien. 
It is not necessary that formal words should be used to accom- 
plish this. In Ketchum os. St. Louis, 101 U. S. 50. (a case 
which is to be referred to very largely in this argument), a 
lien was established without the use of that word in the Act. 

Among the meanings of the word ‘‘tax”’ are *‘a requisi- 
tion,’’ ‘‘a demand,’’ *‘a burden’’ (Worcester), and it is 
here used in the sense of a charge or burden, for which the 
Statemay make a requisition in the prescribed mode. 

It is obvious, therefore, that what is said by the Supreme 
Court in Heine os. Levee Com’rs., 19 Wall., 655, that 
‘‘ taxes not assessed are not liens, and that the obligation 
to assess taxes is not a lien on the property on which they 
ought to be assessed,’’ has no application to the case at bar. 
The taxes there spoken of are taxes, in the legal acceptation 
of the word, levied on the property of all the citizens alike 
to support the Government or discharge a common burden. 

(Caldwell J., Tompkins es. L. R. & F. S. Rway., 
15 Fed. Rep., pp. 6, 11 and 12.) 


The case of Heine es. the Levee Commissioners arose on 
appeal from a judgment sustaining a demurrer and dis- 
missing bill of complaint. 

A bill in chancery was filed against certain levee commis- 
sioners, to compel them to assess, and collect, the tax 
necessary to pay certain bonds and interest, or if they 
failed to do so, that the District Judge be ordered to do 
the same. 


The Supreme Court held : 

1. That there was a complete remedy at law. ‘The 
Court of Chancery possesses no extraordinary powers to 
compel persons to submit to its jurisdiction and litigate 
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before it, not possessed by a cammon law court, when fhe 
latter is competent to give relief” The plaiatiffs remedy 


was by mandamus. 


The Court further said : 


2. ‘* The power we are here asked to exercise is the 
‘“ very delicate one of taxation. This power belongs 
‘‘in this country to the legislative sovereignty, State 
‘or National. “In the case before us the National 
‘‘ sovereignty has nothing to do with it. The power 
‘* must be derived from the Legislature of the State. 
‘* So far as the present case is concerned, the State has 
‘* delegated the power to the Levee Commissioners. If 
‘‘ that body has ceased to exist, the remedy is in the 
‘* Legislature either to assess the tax by special statute, 
‘‘ or to vest the power in some other tribunal. It cer- 
‘* tainly is not vested, as in the exercise of an original 
‘* jurisdiction in any Federal Court. * * * It is 
‘‘not only not one of the inherent powers of the court 
‘* to levy and collect taxes, but it is an invasion by the 
‘** Judiciary of the Federal Government of the legisla 
‘* tive functions of the State Government.” 


The tax imposed under the Act of July 21st, 1868, is in 
no sense a fax within the meaning of the above case. There 
the Court was asked to perform the legislative function of 
levving a tax upon the people! Here the railroad com- 
panies have agreed to pay, and charge themselves with a 
tax equivalent to the amount of their annual interest, and, 
eventually, the principal. 


(d.) But, it is said, by counsel for the railroad companies, 
that the remedy given the State isthat of taxation, and that 
taxes are not liens. It is further stated that taxes are not 
liens unless they are expressly made so by law, and Heine 
rs. Levee Commrs., 19 Wall., is quoted to support the pro- 
position. The doctrine laid down in that case must be con- 
fined tothe State of Louisiana. Whether taxes are liens is 
not a question of general law. It is a matter that each 
State regulates for itself. 
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Upon the assumption that the question of whether taxes 
are liens is one of general law, and that no law exists in 
Arkansas by which taxes are expressly declared to be liens, 
the learned counsel for the appellees argue that taxes not 
being liens, the words * claims” or ** liens,”’ as used in the 
concluding portion of Section Seven, could not have refer- 
ence to a /ien for taxes. 

Their contention is a tax not being a lien, that tnat 
which the road was to be discharged from, was not the lien 
of taxation. If it should turn out that taxes are liens, 
what becomes of this argument? Would not the inference 
follow that taxes being liens, that it was the lien of the tax 
from which the ROAD was to be discharged ¢ 

Section 5153 Gantt’s Digest declares : 

‘The lien of the State for taxes levied for a// pur- 
‘* poses, In each year, shall attach to a// real and per- 
‘sonal property on the first Friday after the first 
** Monday in October of each year, and shall continue 
‘until such taxes with any penalty that may accrue 
‘* thereon shall be paid.” 


Mark the words of the Statute—**The lien of the State 
‘*for taxes levied for ALL purposes * * * *- shall 
‘continue until such taxes with any penalty that may 
‘** accrue thereon shall be paid.”’ The word ** all”’ is broad 
enough to comprehend this railroad tax. 

Counsel for the defense, in the Court below, in speaking 
of the Legislature said, ** When they said tax they meant 
tax’ If they meant tax, then the lien for taxes is clearly 
established, for it is declared by statute. Not only is it 
declared by statute, but the Supreme Court of Arkansas, in 
Worthen es. Badgett, 32 Ark., 539, said: 

‘* Taxes, like covenants of a deed, are serfs of the soil 
‘* and run with the land.”’ 


In the case of Coates os. Hill, 41 Ark., 149, the same 
Court said : 


‘* By our laws, taxes are glibe ascripti—serfs of the 
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‘* soil—a charge which follows the land in whosoever 
‘** hands it may And if the tax sale may be invalid 
‘* to divest the title of the former owner, by reason of 
‘‘ irregularities and failure of the officers properly to 
‘* discharge their duties, yet the purchaser is sUBRO- 
‘* GATED TO THE LIEN OF THE STATE.”’ 


Judge Caldwell, who it will be presumed knows some- 
thing of the laws of the State, where he has presided, for 
nearly a quarter of acentury, in speaking on this subject 
ays: 

‘* By the laws of this State, taxes are made a lien on 
‘* the property on which they are assessed. A failure 
‘* to assess and collect the taxes on real property forany 
‘* vear or number of years, does not deprive the State 
‘‘ of the right to have its taxes for such period after- 
‘‘ wards assessed and collected. Omission of lands from 
‘* the tax books is not equivalent to payment of the tax 
‘‘ and is not a donation of the tax to the owner. The 
a we pe is bound for the tax which ought to have 
‘* been assessed and collected in whomsoever hands it 


‘* may come.”’ 
(Tompkins’ Record, p. 251). 


V.— When we examine the remedies for enforcing pay- 
ment of the tax in case defaul? be made, the argument of 
the appellants that a lien has been created, is very strongly 
confirmed. These provisions quite explicit and the reme- 
dies very stringent for enforcing payment of the tax. 


Act or 1868. 


‘Sect. 8 Be it further enacted, 
‘* That in case said company shall fail 
‘to pay the taxes imposed by the pre- 
** ceding section, at the time the same 
‘*become due and for sixty days 
‘‘thereafter, it shall be the duty of 
‘‘the Treasurer of the State, by writ 
* of sequestration, to seize and take pos- 
** session of the tncome and revenues 
‘‘of said company until the amount 


Act or 1869. 


“Sect. 3, That if at the expiration 
‘‘ of sixty days after said tax shall be 
‘“‘come due and payable, and said 
‘‘railroud company shall have been 
‘notified by the Treasurer as afore- 
** said, and shall fail to make full pay- 
‘**ment, as in said notice required, it 
‘* shall be the duty of the State Treas 
‘“‘urer, through the Attorney-General, 
‘*to make and file a petition, under 


‘of said default shall be fully paid 
‘“‘up and satisfied, with costs of se- 
*“* qestration, after which said Treas- 
‘‘urer shall release the further reve- 
*‘nues of said company to its proper 
** officers,” 
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‘the seal of the Treasurer's office, in 
‘the Pulaski Chancery Court, setting 
‘forth the amount due and the fact 
“of said default, praying the tssue of 
** the writ of sequestration contemplated 
‘tin said act, and the appointment of a 
** Receiver, to be named in said petition, 
** wo receive in his behalf the revenue and 
income of said company, for the pur- 
** nose specified in said act, which writ 
‘shall issue upon the filing the peti- 
‘* tion for the same. | 
‘* Be it further enacted, Section 4, 
“That upon the issue of said writ, 
‘the Receiver therein named shall 
‘*take possession of a/l the income and 
** revenues of said defaulting company, 
‘with authority to demand and re- 
‘* ceive all moneys coming to the same 
‘* from the operation of such road, and 
“it shall be the duty of all officers of 
‘said company to return all moneys 
**to him, for receiving which he may 
‘require the submission of all neces- 
“sary books, papers, and accounts to 
‘him, and may examine any and all 
‘persons under oath, and any person 
‘* making false returns, or failing to 
‘*pay over moneys shall be deemed 
‘guilty of a misdeamenor, and any 
‘* person swearing falsely shall be 
‘“‘deemed guilty of perjury. 
‘Be it further enacted, Sect. 5. 

** That such Receiver shall give such 

‘bond as the Treasurer may require, 

‘*shall be removable at the pleasure 

‘‘of the Treasurer, and a successor 
‘‘appointed, to be approved by the 

“Chancellor. He shall, .at the end 

‘of each month, make full report 

‘‘and return to the Treasurer of all 

‘*moneys received by him, with his 

‘‘extimate of the necessary cost of ope- 

‘trating atid road, which, on the ap- 

‘*preval and order of said Treasurer, 

‘shall be paid out of the money so 

“returned, the surplus or net pro- 

‘* ceeds to be applied in the discharge 

“of the tax due and unpaid; and 

** shal so continue until such amount 

‘in default shall be paid, with the rea- 

**sonable cost of sequestration, to be 

‘taxed and certified by the Chancel- 

** lor, when the Treasurer shall account 

‘with said company and withdraw 

‘**said Receiver from the management 
** of us affairs.” 
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A study of these sections, and of the contract established 
between the State and the railroad companies, shows, that a 
relation was created far more reaching in its effects and 
consequences than that of general creditor and debtor. In 
case of default by the railroad company, no suit at law, or 
in equity, was necessary on the part of the State to enforce 
its right. At the expiration of sixty days, after the tax 
became due and payable, the State Treasurer, through the 
Attorney-General, upon filing a petition setting forth the 
amount due and the default, was entitled summarily, 
without notice to, or hearing on the part of, the railroad 
companies, to a writ of sequestration and the appointment 
of a Receirer to be named in the petition. This writ of 
sequestration, put the Treasurer in possession of the income 
and revenues of the company, instantly, upon the filing of 
the petition ; and thirty days before the interest became 
due upon the coupons. (Sect. 8, Law of 1868) ; (Sect. 3, 
Law of 1869). And what was the effect of the appointmen 
of this Receiver ¢ . 

‘*Upon the issue of said writ, the Receiver therein 
‘* named shall take possession of ALL the INCOME 
‘and REVENUE of said defaulting company, with 
‘* authority to demand and receive all moneys coming 
‘* to the same /rom the operation of such ROAD.”’ 


(Sec. 4, Act of 1869.) 


This Receiver was to— 


‘*At the end of each month, make full report and 
‘‘return to the Treasurer of all moneys received by 
‘* him, with his estimate of the necessary cost of op- 

' ** erating said road, which on the approval and order 
‘* of said Treasurer shall be paid out of the money so 
‘* returned, the surplus or net proceeds to be applied 
‘‘in the discharge of the tax due and unpaid ; and 
‘* shall so continue until such amount in default shall 
‘* be paid, with the reasonable cost of a to 
‘*be taxed and certified by the Chancellor, when the 
‘* Treasurer shall account with said company and 
‘WITHDRAW said Receiver FROM THE MAN- 
‘* AGEMENT OF ITS AFFAIRS.” 
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The immediate and natural consequence of this direction 
of the statute would be to place the Receiver in charge of 
the road of the company, and to give him possession of all 
its income and revenue, under the supervision of the 
Treasurer of the State, to whom the Receiver was to report 
‘* his estimate of the necessary cost of operating said road,”’ 
and such cost of operating the road, was only to be paid 
out of the money returned to the Treasurer, by and upon 
the approral of the latter official. The Treasurer became 
the custodian of the moneys returned to him, while the 
Receiver managed the business of the company, and this 
condition was to exist, until the “‘amount in default shall 
*‘be paid, when the Treasurer shall account with said 
‘company and WITHDRAW said Receiver from THE 
‘* MANAGEMENT OF ITS AFFAIRS.” 

It was plainly proposed by this 5th Section, to put the 
management of the road in the hands of the Receiver, sub- 
ject to the supervision of the Treasurer, who was to approve 
the estimate of the necessary cost of operating the same. 
Necessarily, this gave the State the complete control of the 
road, and even the operating expenses must have been sat- 
isfactory to the Treasurer before they could be paid out. 
If this be not so; if it were not contemplated that the State 
should have the right to take possession of the road, the 
object of the laws, in giving the State the right to seize the 
income and revenues, would be defeated. Suppose the com- 


pany refused or neglected to operate the road ; suppose | 


the trains were stopped so that there could be no income 
and revenue from the operation of the road ; was the State 
powerless ; had the State no redress under these circum- 
stances / 

Just such a condition of affairs occurred in the history of 
this case, and the State did actually enter and take posses- 
sion. On the 23d of December, 1873, the Treasurer of the 
State of Arkansas presented a petition to the Chancellor of 
the Pulaski Chancery Court, by which it was made to ap- 
pear, that in consequence of contests or disputes existing 
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between two different Boards of Directors of the Company, 
that the trains had stopped running on certain parts of the 
road, and the Treasurer of the State, through the Attorney 
General, asked that an order be made authorizing and em- 
powering him to take possession of the road; which peti- 
tion was granted in the following terms : 
‘** It is therefore ordered * * * * that the said S. B. 
‘* Beaumont, as the Receiver heretofore appointed * * 
““* * * do take the actual possession of said Little 
‘** Rock and Fort Smith Railroad, and of the engines, 
‘‘ machinery, cars and property belonging to the said 
‘* Little Rock and Fort Smith Railroad Company, and 
‘* that he run and operate the said road as such Re- 
‘‘ ceiver and receive the revenues and income of said 
‘* railroad.” 
(P. 52-56, Tampkins’ Rec., fol. 114) 


And as we have seen, this order or decree appointing this 
Receiver was in full force and vigor. when the foreclosure 
of the alleged first mortgage was made and the decree 
thereon entered. (Anfe, p. 27.) 

The railroad companies contracted with the State, that 
this taxation, and the summary right of the State to en- 
force its payment, should exist until the amount of bonds 
and interest shall have been paid by the company. By the 
transaction the very vitals of the railroad companies were 
placed in the grasp of the State. The State, for a period 
of thirty years, when defaults occurred, could stretch forth 
its hand, and if circumstances justified it, could invest the 
Receiver with the absolute control and operation of the 
railroad property. No mortgage upon the dead property 
of the company, its railroad and appurtenances by specific 
name, would have produced any additional security to the 
State, for the right of controlling and operating the road, 
and of receiving its income and revenues, necessarily sub- 
ordinated all of its other property to this use. With this 
right of the State to tax the railroad companies for thirty 
‘years and upwards, if the bonds and interest were not 
then paid, and to enforce the same by the summary pro- 
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ceedings referred to, no mortgage or any encumbrance 
upon the road, or any of its property, could interfere. | 
Such a subsequent encumbrance would necessarily and 
logically be subordinated to the paramount right of the 
State to seize the income and revenues and to operate the 
road and manage the affairs of the company until payment 
was made and the default cured. 


Vi.—When we come to consider the character and con- 
sequences of the remedies funished by the Statutes of 1868 
and 1869, it becomes perfectly manifest that a claim or lien 
on the roads of these companies was intended and estab- 
lished. These remedies were only limited in point of time 
to the payment of the bonds. They were to run through 
a period of at least thirty years. By the Eighth Section of 
the Act of 1858, it became the duty of the Treasurer of the 
State, 

‘* By a writ of sequestration, to seize and take pos- 
‘* session of the income and revenues of said company 


‘* until the amount of said defaults shall be fully paid 
‘‘up and satisfied.”’ 


By the Fourth Section of the Act of 1869, it is provided 
that, | 
‘* Upon the issue of said writ, the Receiver therein 
'** named shall take possession of ALL the income and 
‘revenues of said defaulting company, with authority 
‘* to demand and receive all moneys coming to the same 
‘* from the operation of such road.” 


And by the Fifth Section of the Act of 1869, after the 
defaults were paid the Treasurer, was to account with 
the company, 

‘* And WITHDRAW said Receiver from the manage- 
‘* ment of its affairs.’’ | 

There may be a way by which the income and revenue of 

real estate, or of a railroad, may be sequestered without 


ae 
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going upon or about the thing charged. If so, it has not 
been pointed out in this discussion. Sequestration pre- 
supposes and carries with it the implication that there is a 
corpus. It is a claim, it is a remedy, by the use of which, 
under the statute, the collection of money might be en- 
forced, and in this sense it may be called a lien. 

Where words have a fixed legal meaning in the law, and 
they are used in a statute, the presumption is that they are 
used in the same sense in which they are known to the 
law. In the case at bar, a word known to the law and the 
profession is used. It is a writ authorizing the person 
named therein to enter upon and take into possession the real 
or personal property named in the writ and seize the in- 
come thereof (Bouvier’s Dict., Vol. II.). Webster defines 
a writ of sequestration to be, ‘‘ Taking property from the 
‘* owner for a time, till the rents, issues and profits satisfy 
‘‘a demand; THE ACT OF SEIZING the estate of a delin- 
‘* quent for the use of the State.’”” Worcester defines it to 
be the right ‘to seize or take possession of the property 
‘‘ belonging to another and of holding it till the profits 
‘‘ have paid the demand for which it was taken.”’ 

By the 7th Rule of Equity of the Supreme Court of the 
United States a writ of sequestration is expressly recognized 
as a process in Courts of Equity, 

+ * * * * * * and unless otherwise pro- 
‘* vided in these rules, or specially ordered by the 
‘* Circuit Court, a writ of attachment, and if the de 
‘‘fendant cannot be found, a writ of sequestration or 
‘* writ of assistance fo enforce the delivery of posses- 
‘* sion, as the case may require, shall be the proper 


‘* process to issue for the purpose of compelling obe- 
‘* dience to any interlocutory or final order or decree of 


‘* the Court.”’ 


(See also Vol. 3, Daniel’s Chancery Pleadings and Prac- 
tice, p. 2366 for the form of writ.) 

The writ of sequestration implies a right of entry upon, 
and to take into possession that from which the income 


76 
and revenue is to be derived. In this instance it is a rail- 
road. 
Omitting the formal part of the writ it would read as 
follows : 
‘*Know ye, therefore, that we, in confidence of your 
‘‘ prudence and fidelity, have given and by these 
‘* presents do give to you full power and authority to 
‘enter upon the railroad of the said Little Rock and 
‘Fort Smith Railroad Company, and to take, collect, 
‘* receive and sequester into your hands the income 
‘and revenues thereof, and therefore we command 
‘* vou, that you do, at certain proper and convenient 
‘‘davs and hours, to go and enter upon the railroad 
‘‘ aforesaid, and that you do collect, take and get into 
‘* vour hands the income and revenue derived from the 
‘‘ operating of said railroad and keep the same until 
‘* our Court of Chancery shall make further order to 
‘* the contrary.” 


When, therefore, we find these statutes referring to the 
words which have a fixed and legal meaning, the presump- 
tion is that they are used in the sense in which they are 
known to the law. When, therefore, the learned Associate 
Justice asserted, in his opinion, that ‘** There is here no 
‘** declaration of a lien on any property of the company, 
‘*nor any authority to seize it or to sell it or to proceed 
‘‘against it in any way to enforce the payment of the 
‘** debt,” he wholly ignored the effects, not only of the 
summary remedies provided for in the Acts of 1868 and 
1869, but also the legitimate consequences of the issuance 
of a writ of sequestration, which is to take charge and con- 
trol of the property, out of which the income and revenues 
arise. 

Moreover, it is a well settled principle of equity ‘that 
‘* the usual course of enforcing a lien in equity, if not dis- 
‘* charged, is by a sale of the property to which it is 
‘‘attached.”” (2 Story’s Eq. Jur., 12th Ed., See. 1217. 
Neate es. Duke of Marlborough, 3 Mylne & Craig, 407, 415. 
Price vs. Palmer, 23 Hun. (N. Y.), p. 504. Perry es. The 
Board of Missions, 102 N. Y., 99). 
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The right to foreclose is incident to a mortgage. (Hull 
vs. Sullivan R.R. Co., C.C., U.S., per Curtis, J., 11th 
Monthly Law Reporter, N. S., 138-144. 

And a lien given by a statute may be enforced in a Court 
of Equity, although no mode for its enforcement is given 
by the statute. (2 Desty on Taxation, p. 734, and cases 
cited. ) 


VII.—The learned Associate Justice also held that ‘If 
there be any lien at all it is confined to the income and rev- 
enues of the company, and does not extend to its roadbed, 
track, locomotives or any other visible property. This is 
made still plainer by the guarded language which, even for 
the purpose of securing or appropriating this income and 
revenue to the payment of the debt or its interest, does not 
authorize taking possession of the road or its rolling stock, 
nor the operation of the road to produce income, but simply 
that the Treasurer of the State may by a Writ of Sequestra- 
tion seize and take possession of the income and revenues 
of the company until the amount in atrears is paid”’ 
(Tompkin’s Rec., p. 243). Precisely the same criticism 
would apply to the case of Ketchum es. St. Louis, 101 U. 
S., 306. There the lien in favor of the County was upon 
‘*the earnings of the road,’’ and the Court held that the 
lien fastened itself upon the road. 

But the reasoning of the learned Associate Justice ignores 
the fact that the income and revenues are derived from ope- 
rating the road-—-by the use of the roadbed and locomo- 
tives and other property. A lien or mortgage upon the income 
therefore necessarily carries a control of the railroad prop- 
erty, otherwise such a lien would be defeated by the railroad 
company’s refusing or neglecting to operate the road. If 
the lien is upon all the income and revenues coming from 
the operation of the road, it is good for nothing if the 
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mortgagee has no right to the possession of the mortgaged 
property. As Judge Caldwell says: ‘It is not a correct 
interpretation of the act to say this tax was to be assessed 
upon an invisibie and intangible corporation. — It struck 
deeper and fastened itself on the road.” 

‘** The Receiver named shall take possession of a// the in- 
eome and revenues of said defaulting companies, with 
authority to demand and receive all moneys coming to 
the same from the operation of such road .”’ 

To accomplish this can it be doubted that a Court of Equity 
under the Writ of Sequestration had the full power to place 
the Receiver in possession of the road? Indeed, as we 
have seen, he was placed in absolute possession and operated 
the same. (Tompkins Ree., fol. WA.) 

Whatever meaning may be attached to the words 
‘income and revenues,” it must be coneeded that 
they are more comprehensive than the words ** rents 
and profits.” If this be so, the question as to the effect of 
a mortgage upon **income and revenues ** is readily solved, 
because by an unbroken line of authorities it is established 
‘** that where the parties came toan agreement as to the pro- 
duce of land, that the Zand itself will be affected by the 
agreement, and equity will specifically enforce the agree- 
ment against the party who makes it and all persons with 
notice.” 


Ketchum os. St. Louis, 101 U. S., 306. 
Legard vrs. Hodges, 3 Brown’s Ch. Rep., 531-538. 
Kx parte Wills, 1st Vesey, Jr., 162; 8S. C., 2Cox, 
233. 

Abbott os. Stratten, 3 Jones & La Touche, 603. 
Smith vs. Patten, 12 West Va., 541. 

The Smith Company vs. McGuinness, 14 R.1.,59. 
Roach os. Ahern, 17 N. Y. Weekly Dig., 188. 
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ViIII.—‘' A lien is not in strictness either a jus in re, or 
a jusad rem; but it is simply a right to possess and re- 
tain property until some charge attaching to it is paid or 
discharged.”’ 1 Story’s Eq., Jur., Sec. 506. 

‘‘It more properly constitutes a charge upon the thing.”’ 
Ibid, See. 1215. This idea of a lien is adopted by Willard 
(Eq. Jur. | 123. 

‘** The cases clearly establish this legal proposition : 
‘If a debtor by a concluded agreement with a cred- 
‘** itor, sets apart a specified amount of a specific fund 
‘* into the hands, or to come into the hands, of another, 
‘* from a designated source, and directs such person to 
‘* pay it to the creditor, which he assents to do, this is 
‘*a specific appropriation, binding upon the parties 
‘*and upon all persons, with notice, who subsequently 
‘* claim an interest in the fund under the debtor.” 

In every case in which property, either real or personal, 
is charged with the payment of a debt or duty, every such 
charge may be denominated a lien on property. **‘ Whitaker 
on Liens, p. 1.” 

A qualified right, which in certain cases may be exercised - 
over the property of another. 6 East 25. 

In Bispham’s Principles of Eq., Sec. 351, it is said: 

‘* Besides the common law liens, there are certain 
‘* liens or rights in the nature of liens which are wholly 
‘independent of possession, which exist only in 
‘equity, and of which equity alone can take cogniz- 
‘** ance.” 

‘‘In modern times the doctrine of equitable liens 
‘**has been liberally extended for the pu of 
‘* facilitating mercantile transactions, and in order that 
‘* the intention of parties to create specific securities 
‘* may be justly ond ciesteaily carried out.”? © 


And the generality of the language creating the lien forms 
no objection to its validity. Wilson vs. Boyce, 92 U. S., at 
p. 325. 

It is not essential that the mortgage itself should con- 
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Nore. (2) [** It is defined to be an obligation orclaim annexed to or attaching 
upon any property, without satisfying which such property cannot be de- 
manded by its owner.”-—Overton on liens, p. 1, 

‘* Whatever the form of the contract may be, if it is intended thereby to 
create a security, it is an equitable Mortgage.”—1 Jones on mortgage, Sec. 162.]} 
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tain a description of the debt intended to be secured. 
The nature and amount of the indebtedness secured may 
be expressed in terms so general that subsequent purchasers 
and , attaching creditors must look beyond the deed to 
ascertain both the existence and amount of the debt. 1 
Jones on Mort., See, 343, 3d ed. and cases cited. 

Moreover, when the mortgage is given to secure a debt, the 
amount of which is not ascertained, it is sufficient if the 
mortgage contains such facts about it as will lead an inter- 
ested party to ascertain the real state of the incumbrance. 
Ibid, See. 344. | 

A mortgage on one of a row of houses then going up, 
but without pointing out the particular house, is good. 

Such a designation of the property to be charged, though 
indefinite to some degree, does not impair the effect of the 
equitable mortgage. (Sir Simeon Stewart's case, cited 2 
Schoale & Lefroy 381, and 3 Vesey, 576.) 

Payne os. Wilson, 74 N. Y., 348. 


An equitable mortgage may be constituted by any writing 
from which the intention to mortgage may be gathered. 
Ibid. 

All presumptions being in favor of the State, if the Court 
‘an see from the circumstances surrounding the case, that it 
was the intention of the State to reserve a lien in its favor, 
and not to absolutely donate its bonds, which is the practi- 
‘al effect of the argument of the appellees, that will be 
sufficient. The grants of a State are always construed most 
strongly against the grantee, and nothing will pass except 
what is expressly granted. Unless, therefore, there be 
express words to that effect the law will not presume or 
intend that the State of Arkansas made a gift of these 
bonds to the railroad companies, or loaned them without 
security for their return. Certainly the rules of law appli- 
cable to this question will not be applied differently as 
against the State, than they would be if the agreement relat- 
ing to the lien had been made between private parties. For 
cases In which the Courts have construed liens, created in 
favor of States, we refer to the following: 
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Wilson vs. Boyce, 2 Dillon, 539; 

Same case, 92 U. 8., 320; 

State cs. Rusk, 23 Wis., 336; 

State os. La Grange & M. R. R., 4 Humph, 488 ; 
McGraw cs. Memphis & C. R. R., 5 Cold., 434 ; 
Whitehead es. Vineyard, 50 Mo., 30. 


IX.— Under the rule laid down in Ketchum vs. St. Louis, 
101 U. S., 306, an equitable lien arises. 

At the time the Act was passed, authorizing the County 
of St. Louis to loan the Pacific Railroad Company the 
$700,000 involved in that suit, there was a statute in force, 
which required its gross earnings to be paid to an officer 
called the Fund Commissioner. 

By the Second Section of the Act authorizing the County 
to make the loan it is directed that: 

‘The Fund Commissioner of the Pacific Railroad, 
‘‘or such person as may at any time hereafter have the 
‘custody of the funds of said Railroad Company, shall, 
‘‘every month, after said bonds are issued, pay into the 
‘County Treasury of St. Louis County, out of the 
‘earnings of said Pacific Railroad $4,000 and $1,000 
‘** additional in each month of December, to meet inter: 
‘‘est on said seven hundred bonds; said payments to 
‘‘continue until said bonds are paid off by the Pacifie 
** Railroad.” 


. 


It will be observed that the word “‘lien’’ is nowhere 
used in the Act authorizing the loan. 

The debt which was secured by the appointment of Fund 
Commissioner was paid off, and the office of Fund Com- 
missioner abolished, and the Pacific Railroad Company 
came into the receipt of its earnings. Subsequently 
the read was by the Court placed in the hands of 
a Receiver, during the pendency ofa proceeding to foreclose 
the third mortgage. 
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At this stage of the proceeding, and long after the State 
had ceased to have custody of the earnings of the road, the 
County of St. Louis raised the question ofa lien. The 
officer into whose hands the gross earnings were to come 
had been legislated out of office. The debt for the pro- 
tection of which he was called into being had been paid, and 
the earnings of the road for some years had passed to the 
officers of the company, and they had not paid the County 
of St. Louis any portion thereof. 

This was the condition of affairs when the County of St. 
Louis instituted suit. Its claim was based upon the theory 
that for a default in the payment of the interest, that is, a 
retention of it by the officers of the company, and by the 
Receiver, they could charge the esfale, or those who after- 
wards came into possession of the revenuesof the road, with 
the payment of the fund. If this could be done, it was 
because the nature of the transaction created an equitable 
lien, or that the Receivers of the fund were Trustees. That 
a lien was not created by express words was conceded. 

In that case, as in this, the revenue of the railroad was 
pledged. In the one case the payments were to be made 
monthly, and in the other they were to be paid semi-annu- 
ally. It may be said the income and revenue of the Little 
Rock Railroad Conipany was not pledged—that it could 
have paid its coupons with funds arising from any other 

source, This is a mere quibble. It is a juggling with words. 
If one mortgages his estate and promises that payments will 
be made, and if not made the income and revenue of the 
estate shall be seized and held until satisfaction of that debt 
is had, this simply exempts the other property from the 
payment of the debt and dedicates a fund for its payment. 
The right to seize it, is from the day of default. But it is 
said that such a fund might be reached by attachment, gar- 
nishment or judgment creditors. Suppose it could.” What 
does that establish? Would not the rents and profits, 
possession once being taken, be held until all past due in- 
debtedness was paid / 
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Until a debt is due there is no necessity of designating a 
specific fund. If there is no default, no pledge is needed. 
It is in cases where there is a default that security or a fund 
is required. 

After the interest became due and payable, the fund from 
which it was to be paid is clearly defined by the Act. That 
fund was that which arose from operating the road, its in- 
come and revenues. 

So far as relates to the payment of interest on the bonds 
in suit and those in the Ketchum case, let us arrange the 
provisions in parallel columns : 

‘ For the payment of $700,000, and —s *‘ For the payment of $1,000,000 and 
‘the interest thereon, there shall be ‘‘the interest thereon, if default be 
‘* paid to the County of St. Louis out ‘‘ made in paying the same when re- 
‘‘of the funds coming to the hands ‘* quired by statute, we hereby direct 
‘‘of the Fand Commissioner thesum ‘‘ that the income and revenues to be 
‘‘of $4,000 monthly and said pay- ‘‘ derived from operating our railroad 
‘‘ments shall continue until said ‘‘shall be paid to a Receiver to be de- 
‘‘bonds are paid off by the Pacific ‘‘ signated by the Treasurer of State, 
‘* Railroad Company.” ‘‘and that he shall remain in receipt 

‘‘ thereof until the amount of the de- 


‘* fault and igtervening defaults shall 
** be paid.” 


Does not this language designate a specific fund from 
which the debt is to be paid? Does it not designate a per- 
son into whose hands it is to come, and direct the manner 
of the taking? But they tell us this fund did not get into 
the hands of that person. 

There is no one who knows that fact better than we do. 
It is true that in the Ketchum case, the fund was to pass 
regardless of whether the interest was due on the bonds, and 
that in this case it was to pass after a default had been 
made. Can that fact change a principle! Do equitable 
liens only arise where the fund passes before the maturity 
of the debt ? 

In Ketchum os. St. Louis, they were not’ pensioning the 
fund, they were seeking to charge the road or the persons 
into whose hands the fund passed, with the payment of the 
debt. The reply was that the statute did not in express 
terms create a lien. That it evidenced a loan without 


security—that they purchased the property without knowl- 
edge of the pretended lien. Is not that the defense here ¢ 
Alienation of the railroad was the cue. It was conceded 
there, as here, that if the road had not been alienated, that 
the earnings could have been reached. It was claimed, 
there as here, that at the utmost the rights of the county 
could not be greater than one claiming under a mortgage 
of the income and revenues of a railroad, and that such a 
right could be defeated by a susequent mortgage on the 
road. 

Judge Dillon in the Ketchum case laid down these propo- 
sitions : 

‘Ifa debtor, by a concluded agreement with a ered- 
‘itor, sets apart a specific fund in the hands, or fo 
‘come into the hands of another, from a designated 
‘* souree, and directs such person to pay it to the ered- 
‘** itor which he assents to do, this is a specific appro- 
‘*priation, binding on the parties, and upon all per- 
‘sons, with notice, who subsequently claim an interest 
‘** in the fund tinder the debtor.”’ 

1. Was not the Little Rock and Fort Smith Railroad 

Company a debtor / 


2. Did it not conclude an agreement with the State of 


Arkansas whereby it agreed to pay that debt / 


3. Did it not designate a specific fund, which in the 
nature of things would come into being, and fix the 


time from which the accumulation of the fund should 
commence / 


4. Did it not designate the source from and out of 
which the fund was to arise ? 


| 
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Did it not name a person into whose hands it should 
come 


a 
_ 


Did it not assent that the creditor should apply the 
fund when received ? 


All these questions must be answered in the affirmative, 
and being answered in the affirmative, the sequence attaches 


aye 
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thereto that this constituted a specific appropriation of the 
fund. What was the consequence of a misappropriation 
of it? It was made a charge, and the bonds had to be paid. 
Counsellor Dillon is disposed to question the correctness of 
the principle laid down by Judge Dillon, but inasmuch as 
this Court affirmed Judge Dillon, the case may be regarded 
as an authority. 

Some stress was laid on the fact that the attorney of the 
‘ailroad, when before the County Court, had, in a written 
opinion, stated that the assent of the company to the Act 
‘* would create an equitable lien in favor of the County, or 
charge upon the earnings of the road pro tanto.”” We have 
no written opinion of the attorney of the’ railroad com. 
pany, that was rendered before the issue of the bonds. 
But we have his admission of record (p. 168, Tompkin’s 
Reeord), that two or more years after the execution of the 
first mortgage, at a time when the company was in default 
in the payment of the interest on the mortgage bonds, and 
the State Aid Bonds, that he advised and procured the 
Treasurer of State, to have a Receiver appointed, and seize 
the income and revenue of the road. We have no doubt 
from what occurred afterwards, that the attorney would 
have given an opinion much stronger than the one referred 
to in the Ketchum ease. The only written opinion we have 
of his views on the subject, was made a little more than a 
vear after he became a trustee under the present mortgage. 
In fact, there are two of them. 

In a report made to Judge Dillon, in speaking of the lia- 


bility of the new company, the present defendants, to re- 


imburse persons who had furnished money to pay interest 


on the State Aid Bonds, he said : 

‘* These advances were made to meet a most pressing 
‘‘emergency. The old company was relieved from a 
‘* debt which threatened a sequestration of its revenue, 
‘*and the new company when it comes to settle with 
‘* the State, will receive credit for the amount thus 
‘* paid. In fact, every member of the new corporation 
‘* equally enjoys the benefit of this payment, and it is 
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** not just, that a few persons should be compelled to 
* bear the burden which all should carry. 
(Tompkins’ Record, p. 74). 


It appears from this opinion, that as late as December, 
1875, the Attorney of the Little Rock and Fort Smith Rail- 
road thought, it was proper that the interest on the State 
Aid Bonds should be paid, and having sold the railroad 
under a decree of foreclosure, of the first mortgage, that 
the purchasers took the road charged with the pay- 
ment of the State Aid Debt. He was of the opinion at that 
time, that alienation did not take the road out of the oper- 
ation of the statute, and the presumption is that he had 
been of that opinion anterior to that time. ° 

Here, then, is another similarity between this case and 
that of Ketchum rs. St. Louis. 

But we are told the right to sedZ the railroad is not given. 
But doves it follow because the right to sed7 is not given, 
that there is no charge upon the road? The right to sell, 
as we have seen (anfe, p. 76) in some instances, ma vy attach 
toalien. But property may be charged with the payment 
of a debt, and the power of sale may not be coupled with 
the charge. Liens, or charges may be a matter of contract. 
If there be a contract, it is the terms of the contract which 
are to be enforced. The law of the contract is as much to 
be respected as the law of the land. The contract gives the 
income and revenues of a railroad. 

We have not asked the sale of the railroad except upon 
the theory that these defendants shall be regarded as Trus- 
tees, as to the amount of income and revenue they -have 
received since they went into possession. If they shall be 
held as Trustees, then we ask a decree against them for the 
amount of income and revenue received by them. If this 
decree is not paid, then we insist the road shall be sold. If 
sold, their interest in the road is at an end, and the pur- 
chasers will take it charged with the payment of the State 

Aid Bonds now outstanding and unpaid, together with such 
interest as shall remain unpaid after applying the amount 
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for which the road may sell, to the cancellation of the past 
due conpons. 

If the Court shall be of opinion that they cannot be held 
as trustees then our prayer is that a Receiver be appointed 
to take the income and revenue of the railroad, until] a sum 
sufficient is realized to pay the past due coupons. 


X.—The Railroad could not be alienated so as to deprive 
the State of the exercise of the powers conferred by the Act 
of July 21, 1868. 


The defendants contend that the railroad was alienated; 
that the company had a right to alienate it, and that after 
the alienation the State lost the right to enforce the pay- 
ment of the interest on the State Aid Bonds by a Writ of 
Sequestration. 


THE TENTH SECTION OF THE ACT NEGATIVES THE RIGHT 


ALIENATION TO DEFEAT THE FORFEITURE THEREIN 


ASSERTED. 
That portion of section ten which relates to chartered 
corporations declaves : 


‘* Provided, that any Railroad NOW CHARTERED 
‘**AND AVAILING THEMSELVES OF THE PROVISIONS 
‘or THIS ACT, SHALL CONSTRUCT AND PUT IN 
‘* RUNNING ORDER ONE-FOURTH OF THEIR ENTIRE 
‘* LINE OF ROAD WITHIN TWO YEARS AFTER THIS 
** ACT BECOMES A LAW, AND ONE-HALF OF THEIR ENTIRE 
‘* LINE OF RAILROAD WITHIN TWO YEARS THEREAFTER, 
‘* AND HAVE THE WHOLE LINE FINISHED AND IN RUN- 
‘* NING ORDER BEFORE THE EXPIRATION OF SEVEN 
‘** YEARS AFTER THIS ACT BECOMES A LAW: FAILING IN 
** THESE CONDITIONS, SAID COMPANY OR COMPANIES 
** SHALL FORFEIT THEIR CHARTER AND FRANCHISES TO 
‘* THE STATE.” 


Sec. 10, Act of July 21, 1868. 
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The general object of the Act was to secure ‘*such lines 
of railroad in this State as the people may from time to 
time require.’’ The Little Rock and Fort Smith Railroad 
was chartered in the year 1855. The Mississippi, Ouachita 
and Red River before that time, as was the Memphis and 
Little Rock. The Cairo and Fulton in 1853. Three of these 
roads were the recipients of munificent land grants from 
the United States, and the other 1,000,000 acres of land 
from the State. None of them but the Memphis and Little 
Rock had a mile of road in operation. 

With these facts before us, it will beeome apparent why it 
was that the companies ‘* now chartered *’ if they accepted 
the provisions of the Act, should forfeit their charters if they 
failed to complete one-fourth of their line in two, one-half 
in four, and the whole in seven years. The lines were re- 
garded as important, and if the people who held, and had 
held, these charters for fifteen years, with a land grant of 
alternate sections for twenty miles on both sides of the 
road, could not complete them within the time prescribed 
by the Act, then they were to step down and out and let 
the State grant the right to build those lines to persons who 
would. 

This explains why it was that terms and conditions 
were imposed upon companies ** now chartered ’” which 
were not extended to such companies as might thereafter 
be chartered and apply for aid. This last-named class were 
required to build ten miles of road the first year and finish 
the whole in seven vears, but forfeiture was not imposed if 
they did not. 

The charter and franchises of these companies could not 
be gotten into the hands of the State except in two ways 
by judicial forfeiture or by consent. The Act, therefore, 
provided, that if any one or more of the companies, ** now 
chartered”* shall avail themselves of the benefit of this 
Act, they must assent that if they fail to complete their 
lines of road within the time designated therein, their charter 
and franchises shall become forfeit to the State. Necessity 
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existed for this, because the grant of the United States it- 
self would forfeit, if the roads were not completed—in 
fact, Congress had already once extended the time, to pre- 
vent a forfeiture of the land grant. 

The defendant companies accepted the provisions of the 
Act by applying for the aid therein provided. 

The State, on the 28th of April, 1869, accepted the com- 
panies’ proposition, and notified it thereof. From that 
time there was a contract in existence between the State 
and the company. Under that contracc it was agreed that 
the company would complete one-fourth of its line in 
two, one-half in four, and the residue in seren years. 
This contract was not DEPENDENT on fhe receipt of the 
bonds, for we have seen the object of the forfeiture clause 
was to compel a completion of the roads the lines of which 
were held by the companies ‘‘ now chartered.’’ 

There was an undertaking on the part of the company 
that they would complete their roads within the time spe- 
cified in the Act, to the points designated therein, and the 
further undertaking that, in the event of failure, their 
charter and franchises should be forfeit to the State. 

This was a concluded agreement long before the execu- 
tion of the mortgage. The mortgage was executed Decem- 
ber 22d, 1869, and was not recorded until February 12th, 
1870. Two hundred thousand dollars of State Aid Bonds 
were in the hands of the company on the 27th of March, 
1870, and the company directs the Treasurer to register 
them. 

(Tompkins’ Record, 64.) 

Having availed itself of the provisions of the Act, and 
received the bonds, it is claimed that an alienation of the 
property leaves nothing to which the Act can apply. 

This grant of power to forfeit the charter and franchises 
to the State negatives the idea that the companies could 
alienate their property and franchises so as to defeat the 

Sorfeiture to which they voluntarily assented. It implies 
that this could not be done. It does not in express terms 
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deny the power to create a mortgage; but if one was cre- 
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ated, it would be subject to the rights of the State to en- 
force her contract. 
This doctrine is fully discussed and settled in the case of 
Stillman os. Fredericksburg &c. R.R. (27 Gratt, 119). In that 
‘ase the express power was given to create the first mortgage 
for the purpose of enabling the company to build its road 
to a certain point, and another section of the act provided 
that unless it was so completed by a certain day the com- 
pany should forfeit their franchises and rights, together 


with their road, track and roadbed. 

A mortgage was made and bonds issued thereunder, but 
the road was not completed to the point designated within 
the time stipulated, and the State enforced the forfeiture. 
The holder of a portion of the bonds instituted suit to en- 
force the payment of the bonds issued under the mortgage. 
The vital question was, whether upon a fair construction 
of the act authorizing the execution of the mortgage, the 
right of forfeiture reserved by the State was of a character 
to be defeated by such a conveyance ; and the Court said : 


‘* The Court is of opinion that the railroad company, 
‘upon accepting the amendment and extension of its 
‘‘charter upon the terms of said Act of Assembly, 
‘*became immediately invested with authority to ex- 
‘“ecute its bonds, and a deed of trust or mortgage 
‘upon its franchises and corporate rights and upon 
‘* the railroad track and roadbed, * * but subject to its 
‘* liability to the forfeiture of its said franchises and cor- 
‘* porate rights, and its entire property, if the railroad 
‘was not completed from Fredericksburg to Orange 
‘*Court House on or before the 18th of May, 1873, as 
‘* prescribed by the fifth section of the act. Though 
‘the authority to execute the bonds and mortgage in 
‘* favor of the company, and the condition of forfeiture 
‘*in favor of the State, are contained in different see- 
**tions, thev are both parts of the same act, and in 
** fact constitute one contract, and must be taken and 
“construed together as part of a whole, so that. if 
‘* possible, effect be given to the whole and to every 
** part.” 
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‘* If the act should be construed as investing the 
. “company with a right to a lien or mortgage on all its 
‘* franchises, rights and property, free from the right 
f ‘* of the State to a forfeiture of the same, if the road 
‘‘was not completed within the prescribed time, the 
* fifth section would be wholly inoperative. Jt gives 
—** no security to the State that the money authorized to 
‘* be borrowed would be faithfully applied to the com- 
** pletion of the road, or that the road would be com- 
‘* pleted within the time limited, which seems to have 
‘* been the cardinal object of the Legislature in con- 
** firming the charter of this company, and in eatend- 
‘ing and enlarging ils franchises. What assurance 
‘could it give? The very property which is to be 
‘* forfeited to the State by the company, on its failure 
‘to comply with the condition, becomes invested in 
‘* others by the mortgage, and leaves nothing for the 
‘State. For it is very evident that the foreclosure of 
‘* the mortgage by sale would leave nothing but the 
‘** equity of redemption upon which the forfeiture could 
‘‘operate. But the idea that only the equity of re: 
‘* demption was to be the subject to forfeiture 1s repug- 
‘* nant to the very terms of the act, which require the 
‘* forfeiture not only of the equity of redemption, but 
‘‘of the identical subject which the second section 
' ‘* authorized to be conveyed in trust or mortgage. * * * 
| ** Taking both the sections together they must be con- 
‘+ strued tu give the company the right to mortgage the 
‘+ property, subject to the States right of forfeiture in 
** case the road is not completed by the time specified. 
} «6% * * Jf the company did not regard it as beneficial 
| ‘‘ they were under no constraint to take it. They must 
‘have regarded it as conferring a benefit, or they 
‘* would not have accepted it.”’ 


The Little Rock and Fort Smith Railroad Company was 

not bound to accept the act, it was under no constraint. 

We have seen that the legislative reason for requiring a 

, completion of these roads was to save the land grant made 
by Congress to the State to build them. Weare not claim- 

.ing there was a forfeiture. What we are claiming is this, 

that if from this section of the act it becomes apparent that 
alienation was not to defeat the rights granted under one 
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section, that the same presumption arises that the rights 
conferred by other sections could not be defeated by such a 
course, : 

We ciaim that the Tenth Section of the Act negatives the 
idea of alienation. If that section negatives such a right, 
then the Third, the Seventh and the Eighth Sections 
negative such a right, 

If this were not so, in the very language of the Supreme 
Court of Virginia, 

* The very property Ww hich is to be forfeited to the 
** State by the company, on its failure to comply with 
‘** the condition, becomes vested in others, and leaves 
* pothing to the State. * * * The foreclosure of the 
‘* mortgage by sale, would leave nothing but the equity 
“of redemption, upon which the forfeiture could 
‘‘ operate, But the idea that only the equity of re- 
‘*demption was to be the subject of forfeiture is repug- 
‘nant to the very terms of the act.” 


We insist that whatever encumbrances the railroad com- 
panies might place on their property after they had 
accepted the provisions of the act, were at all times subject 
to the State’s right as declared by the act—that this could 
not be defeated. If it could not, then the intention becomes 
manifest, that the Legislature intended to hold its rights 
against the world. 

It is true, the forfeiture does not name the property; but 
the ‘‘charter and franchises”’ of the company. This does 
not change the rule of construction in ascertaining fhe 
intent of the act. 

A forfeiture of the ‘“‘charter and franchises *’ of the com- 
pany took from it the right to ‘‘ build, maintain and oper- 
ate a railroad from. Little Rock to Fort Smith’ and the 
right to take tolls therefor. This done what was there left 
in the company? Nothing. This done, the State was 
free to grant these rights to any other company. Does not 
such a provision negative the idea that the company could 
avoid or defeat the forfeiture by alienation { 
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If the State forfeited the charter and franchises of the 
company, to what did the first mortgage attach? After 
forfeiture, upon a sale under a decree of foreclosure, what 
would have passed to the purchasers! Not even the ease- 
ment. In view of these facts, is it not plain that the ease 
is to be treated as though the mortgage had never been 


executed / 
By an Act approved March 2th, 1871, the Legislature 
declared as follows : | 


‘**An Act for the relief of railroads,” 

‘** Be it enacted by the General Assembly of the State 
‘‘of Arkansas.” 

‘**Srction 1. That all railroad companies in the State 
‘“‘of Arkansas, receiving State aid which have com- 
‘*menced the construction of their respective lines of 
‘road, and have laid any portion of their iron rails, 
‘‘are hereby granted, from and after the date of the 
‘taking effect of this Act, two years’ time within 
‘‘which to complete one-fourth, three vears’ time 
‘‘within which to complete one-half, and five years’ 
‘* time within which to complete the whole of their re- 
‘*spective lines of road. Provided that such compa- 
‘‘nies as may have received awards of State aid within 
‘*six months last past, shall be entitled to the benefits 
‘* hereof, whether they have commenced the work of 
‘** construction or not.”’ 


‘*Sect. 2. Any of such railroad companies described 
‘‘in the rirst Section of this Act, which shall fail to 
‘‘comply with any of the provisions thereof, shall, 
‘from the date of such failure, forfeit their right to 
‘*receive any further amount of State bonds under the 
‘* provisions of the Act entitled, ‘An Act to aid in the 
‘** Construction of Railroads,’ approved July 21, 1868, 
‘* but shall nevertheless not forfeit their charters and 
‘* franchises, but shall nevertheless retain the right to 
‘‘complete their respective lines of road, and to use 
‘and enjoy their rights, powers, privileges, and fran- 
‘*chises conferred by their respective charters and the 
‘*laws of this State. 

‘“‘Sect. 3. All acts, and parts of acts inconsistent 
‘*herewith, are hereby re ed. 
‘* Approved March 28th, 1871. 
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This Act shows that the Legislature and the companies 
recognized the right of forfeiture to be in the State. But, 
it will be said, the Legislature waived the right to forfeit, 
and that the rights of the mortgagees now come into exist- 
ence. Not so. The Legislature could not waive it. Tt was 
not a Legislative Act. It was an act which derived its 
vitality from the people and not the Legislature. It was not 
the subject of amendment. The terms upon which the 
loan might be made were stated in the act, as well as the 
remedy to enforce the payment of the loan, and it was not 
in the power, of those to whom the execution of the act was 
entrusted to change them. The sole power given the Legis- 
lature was to fix the amount that should at stated times be 
paid as interest and principal. 

Suppose the Little Rock and Fort Smith Railroad Com- 
pany had failed to complete one-fourth of its line of road 
within two years from the date of the act, and the State had 
enforced the forfeiture, what would have become of the first 
mortgage ¢ Willany oneélaim that the first mortgage would 
have prevented the forfeiture? Will any one claim that 
under a foreclosure of that mortgage after a forfeiture had 
been declared, that anything would have passed to the pur- 
chasers? If not, why not? Would not the answer be that 
the Statute impressed itself on that property in such a 
manner that the State’s remedy could not be circumvented, 
by alienation ¢ 


Tue THIRD SECTION OF THE ACT NEGATIVES THE RIGHT 
OF ALIENATION TO DEFEAT THE RIGHTS OF THE STATE 
MENTIONED IN THE ACT: 

The Third Section of the Act of July 21st, 1868, declares: 


“That it shall be the duty of said Board of Rail- 
‘*road Commissioners to inspect from time to time, 
‘the railroad desiring to receive said aid, and 
‘* shall indicate to the Governor the manner such State 
‘‘aid is being used and applied. And should it appear 
‘*that such State aid is being improperly used or ap- 
‘* plied, then the Governor is hereby authorized to with- 
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‘* hold all ora part of such bonds, and to take such other 
‘* steps as he may deem proper, to the end that the bonds 
‘shall not be squandered to the manifest injury of the 
‘‘ citizens of the State. Such action on the part of the 
‘* Governor shall be reported to the next session of the 
‘*General Assembly, who are hereby empowered to take 
** such steps as may be necessary to protect the interests 
‘‘of the State.’ 

The concluding portion of this Section is an absolute 
grant of power to the Legislature ‘*to take such steps as 
may be necessary to protect the ‘interests of the State” 
It negatives the power of alienation on the part of the 
companies receiving State aid to defeat the Legislature in 
taking such action as it may deem necessary to protect the 
interests of the State. Under sucha grant of power it could 
have enacted that the road should be charged with the 


whole number of bonds issued to it, and sold in default of 


payment. 

The inspection was not to be of the RAILROAD COM- 
PANY, but of the RAILROAD. To say that this right 
could be defeated by alienation of the railroad, by mort- 
gage or otherwise, is to say that this grant of power 
means nothing. It was not necessary to say, this right 
should not be defeated by alienation. The language is af- 
firmative—it is in the nature of a grant and precludes the 
idea that it might be defeated. 

If alienation could take place so as to defeat the Legisla- 
ture in taking any steps to protect the interests of the 
State, if it should be ascertained the aid was being im- 
properly used, what becomes of this grant of power to the 
Legislature? This grant of power was in a public statute,’ 
and all alienations would have to be made subject to the 
exercise of the rights given by it. 

Suppose the Board of Railroad Commissioners had re- 
ported to the Governor, under the authority conferred by 
the Third Section, that the Little Rock and Fort Smith Rail- 
road Company, was improperly applying its aid, and sup- 
pose the Governor had reported that fact to the Legislature. 
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Suppose the Legislature had found the report to be true. 
The company by the Third Section granted that body the 
power ‘to take such steps to protect the interests of the 
State as may be necessary.’”’ This is a broad grant of 
power. It is only limited by the discretion of the Legisla- 
ture ;.save where rights of other parties were in being prior 
to the assent of the company. Insuch a case, rights accru- 
ing anterior to the award would have to be respected. But 
those that came into being subsequently to the award 
would be no greater than under a second mortgage as 
against a first, which authorized certain advances to be made 
thereunder. If this is not true then there was no mutuality 
in the contract. The company could at all times compel 
the State to perform its contract, and at the same time 
shield itself from the obligations and liabilities which the 
law imposed on the company. 

Does this act create a contract, which requires one party 
to perform its obligations, and allows the other to escape, 
and evade the performance of those things which consti- 
tuted the consideration, that induced the State to enter 
into the contract ¢ 

We refer to these things because, in construing it, the in- 
tent is to be gathered from the whole and not a single sec- 
tion of the act. Iffrom one or more sections of the act it 
becomes apparent that subsequent alienativn was not to in- 
terfere with those rights, then it becomes equally clear that 
alienation was not to deprive the State of the rights and 
remedies mentioned in other sections of the act. 


THE SEVENTH AND E1rgutu SECTIONS OF THE ACT OF 1868 
NEGATIVE THE RIGHT OF ALIENATION. 


The Seventh and Eighth Sections of the Act may be 
treated from the same standpoint. As has been seen, the 
Seventh Section of the Act designates the amounts which 
Shall be paid by the companies and the eighth gives a 
remedy for its collection if the companies should default. 
We have seen that in case of a provision for a forfeiture of 


EE. lela gage tt 


_— 7 


- ee ee 


97 


a charter and franchises in default or upon failure to com- 
plete a certain number of miles of railroad by a fixed day, 
that alienation would not defeat the enforcement of the 
right. Here we have a right, upon a default in the pay- 
ment of money, at a certain time to seize all the income and 
revenues of a railroad. The railroad at the time this right 
is given, is not encumbered. Can that right be defeated 
any more by alienation than a right of forfeiture. These 
rights are given by the same statute. If the right of for- 
feiture so impressed itself on the road that alienation would 
not defeat it, why is it that the right to the income and 
revenues does not fall within the same principle ? 

By the terms of the Eighth Section of the Act of July 
21st, 1868, the right of sequestration was given. By the 
terms of the Tenth Section of the same Act, the companies 
assent that their charters and franchises shall become for- 
feited, if they fail to complete one-fourth of their line of road 
in two years ; one-half in four years, and the whole line in 
seven years. These were remedies, one of which was to 
run through a period of thirty years and the other for 
seven or more years. In the absence of express words, from 
what does the presumption or inference arise, that the Legjs- 
lature intended to allow the companies to defeat either of 
the remedies, by an alienation of their franchises and 
property ‘ If they were to be defeated by alienation, why 
were they asserted at all ? 

The statute impressed itself on that railroad the moment 
the company acquired the right to the bonds (which was 
April 28th, 1869) and the company could not free it there- 
from by alienation or in any other manner. 

If this alienation could only be made _ subject-to the 
enforcement of the remedy named in the statute ; it must be 
because the statute was, in some manner, a charge or 
burden on the road, of which all persons were bound to 
take notice. 

As against the companies receiving the bonds, no one 
would question the right of the State to sequestrate the 
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income and revenues of the railroads. The question is, 
what did the Statute impress itself upon! As between the 
companies and the State, if such a question were asked, the 
reply would be, inthe language of the Fourth Section of the 
Act of April 10th, 1869, ** All the income and revenues of 
said defaulting company * * coming to the same from 
the operation of the road.”’ 

The thing, the estate, out of which the income and reve- 
nue is to be derived is here clearly and distinctly stated. 
It is to come from the operation of the road. When the 
company has placed itself in a condition that it no longer 
has the right to operate its road, or can no longer operate 
its road, has it not withdrawn something from the opera- 
tion of the statute, which defeats a right granted and con- 
ferred by statute / | 

The Act of July 21st, 1868, created a statutory contract 
between the companies and the State. Can the companies 
abrogate that contract? To abrogate the contract is to 
abrogate the law. 


XI.—The Act of March 18th, 1867, cannot properly be 
referred to, in construing the Act of July 21st, 1868, they 
are not in pari materia. 


(a.) But it is said, that a comparison of the Act of July 
Zist, 1868, with that of March 18th, 1867, evidences an in- 
tention to abandon a lien. on the part of the State. Wedo 
not deny that previous legislation upon the same subject 
may he looked to, for the purpose of aiding one in searching 
for and ascertaining the intent of the Legislature. But 
when this is done, the whole facts should be Known, the 
situation of the parties and the circumstances attendant 
upon the legislation. 

The Act of March 18th, 1867, was passed under what is 
called the Constitution of 1864, and under it, the consent of 
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the people of the State was not required to a loaning of 
the State credit. Under that Constitution, the Legislature 
could loan the credit of the State upon such terms as it 
pleased, and its power of taxation was unlimited to protect 
obligations thus created. The government created by the 
Constitution of 1864, was, at its birth, very feeble. It was 
the result of an incubation, caused by the Government of 
the United States setting upon the State of Arkansas. 

Andrew Johnson looked upon it with pride, but Con- 
gress, in accordance with the established principles of the 
Christian religion, thought it ought to be ‘‘ born again.”’ 

Whereupon Congress by the Act of March 2d, 1867 (14 
U. S. Statutes, 428), declared that : 


‘* Whereas, no legal State Government, or adequate 
‘* protection for life or property now exists in the rebel 
‘* State of Arkansas * * * *; and 

‘* Whereas, it is necessary that peace and good order 
‘* should be enforced in said States until loyal govern- 
‘* ments can be established. : 

‘*Therefore let it be enacted, &c., that said rebel 
‘* States shall be divided into military districts, &c., 
‘* and’ that until the people of said rebel States shall 
‘* be by law admitted to representation in the Congress 
‘‘of the United States, any civil government, which 
‘* may exist therein shall be deemed provisional only.”’ 


Sixteen days after this Act was passed by Congress de- 
claring there was no legal State government in the State of 
Arkansas, and that there was no adequate protection for 
life or property, the so-called Legislature of Arkansas 
passed the Act of March 18th, 1867, and a short time there- 
after, the military commander directed its members to dis- 
perse and return to their homes, and they dispersed. 

These defendants who liken themselves to, and claim that 
protection which is accorded to, wards in Chancery, insist 
that for the purpose of getting at the true intent and mean- 
ingof the Act of July 21st, 1868, we should compare it with 
that of March 18th, 1867, and if it appears therefrom that a 
lien was clearly asserted in the first act, and it is not so 
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clearly asserted in the other, ergo, this evidences an intent 
to loan the credit of the State, without reserving a lien. 
This is assuming that the State has great confidence in the 
ability, honesty and integrity of the persons to whom it 
granted charters for building railroads. We must take 
the Act passed by the so-called Legislature of Arkansas 
on the 18th of March, 1867 (at a time when it was not recog- 
nized as a State of the Union, and at a time when it was 
not entitled to representation in Congress, and at a time 
when there was no adequate protection for life or prop- 
erty), and construe the act as though the members of the 
Legislature that passed the Act of July 21st, 1868, rep- 
resented the sentiment and governmental policy shown to 
have existed on Mareh 18th, 1867. 

We protest against any such classification. The Court 
undoubtedly has the right to construe the Act of July 21st, 
1868, but it has no right to assume, much less charge, that 
the Legislature of 1868 was related either by affinity or 
consanguinity with that of 1867. They were a different 
people. They had been * born again.’’ 

The evidence of the fact that they were a different peo- 
ple is manifest in the difference in their constitutions. 
Under the one, the Legislature had the absolute power to 
loan its credit to railroads, and to tax the property of the 
State to pay the principal and interest of the bonds so 
loaned. Under the other, the power to loan the credit of 
the State to corporations was denied to the Legislature and 
reserved to the people (Sec. 6, Art. X., Const. 1868), and 
the power of taxation limited and inhibited except to the 
purposes specifically enumerated therein 

(See Sees. 4, 9, 10, Art. X., Const. 1868.) 


The Associate Justice, in speaking of the Acts of 1867 
and 1868, says: 

‘*The existence of these stringent provisions in the 

‘* Act of 1867, which are all left out of the Act of 1868, 

‘‘which latter expressiv repeals the former, and the 

‘*cautious limitation of the remedy to an appropria- 
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‘tion of the net income of the company, can leave no 
‘*doubt that the other property of the company was 
‘not to be subjected to any lien for the payment of 
‘*the bonds issued under the new laws.”’ 


The act should be construed, not alone by comparison 
with that of 1867, but rather as it was construed by the 
beneficiaries thereunder. It was a statute in the nature. of 
a coutract. It was a mere proposition that had never been 
accepted, which had been withdrawn. The minds of 
the parties met in convention, not over the Act of 
1867, but over the Act of 1868. The inquiry must be to 
what did they assent? If this can be determined from the 
acts of the parties affected, and to be affected by the con- 
tract, the construction placed upon it by themselves must 
govern. We show hereafter what that construction was. 

In the meantime, over $5,000,000 of bonds are put upon 
the market and people are invited to invest, and do invest, 
their money in these bonds, upon the faith of the con- 
struction placed upon the act by the party loaning and the 
party receiving the proceeds of the bonds. 

Will a Court of Equity say that these parties shall suffer 
because one or the other of these parties made a mistake 
of law? Willa Court of Equity allow either of these par- 
ties to that contract to avoid it at the expense of a bona- 
fide holder of those bonds for value? Will it do this by 
comparing the contract that was made with one that was 
not made, and set it aside because it was not like that 
which was rejected ¢ 7 

Is the construction the parties placed on the act to be 
ignored, and their rights to be determined by comparison 
with a previous statute on a similar subject? No matter 
what the rights of these parties may have been, as between 
themselves, third parties have intervened upon the faith 
of the construction placed upon the act by the parties to 
the statutory contract. These third parties must be placed 
in statu quo before they are allowed to correct a mistake. 

The question whether there was a State government in 


102 


the State of Arkansas on the 2d of March, 1867, was a 
political question that Congress alone could determine. It 
determined there was not, yet we are told we must be 
bound in the construction of our legislation by the intent 
manifested in the legislation of a people who were without 
a State government. 

This view of the subject was adopted by Judge Caldwell 
in the case at bar (Tompkins’ Record, pp. 258-259). He 
says: 

‘* The reference to the Act of 1867 assumes that that 
‘* Act, and the Act of 1868, are to be viewed as though 
‘* the State was then in its normal condition, and the 
‘*second Act was passed as a substitute for the first 
‘‘after it had been ascertained the first was deficient. 
‘* The facts of history show the premises and deduc- 
** tion are without foundation in fact.”’ 
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(6.) But the conclusive answer to this argument of the 
appellees is, that the Act of 1867 does not contain the pro- 
visions of the Seventh Section of the Act of 1868, and that 
that section, so far as it relates to a lien on the road, is in 
legal effect the equivalent of section 5 of the Act of 1867. 

We have seen that the effect of a lien upon the income 
and revenues, with the summary powers granted by this 
Act of 1868, gave the State of Arkansas the complete con- 
trol, if it chose to exercise it, over the railroads involved. 
It gave the State the power to operate the road and to 
liquidate its running expenses, and if the State could not 
by this means have secured an amount sufficient to pay the 
interest and the principal of the bonds at the time they 
matured, then it certainly could not have done so under an 
act similar to that of 1867. 


XII.—The foregoing views as to the proper meaning of 
the Acts of 1868 and 1869 are overwhelmingly sustained by 
the contemporaneous construction placed on these acts by 
everyone interested in them. 


103 


‘* A long and uninterrupted practice under a statute 

‘* is good evidence of its construction.”’ 
McKeen rs. De Lancey, 5 Cranch, 22. 

‘*The practical construction given to a statute by the 
‘public officers of a State, although it cannot be 
‘* admitted as controlling, yet it is not to be overlooked, 
‘‘and perhaps would be regarded as decisive in case of 
‘** doubt or where the error is not plain.”’ 

Union Ins. Co. vs. Hope, 21 How., 35. 

‘“Where the construction of a statute is doubtful, 
‘* one long acted on by the inferior Courts will usually 
‘* be adopted.”’ 

Plumer vs. Plumer, 37 Miss., 185. 


‘* Where the words are doubtful, and the usage has 
‘‘ been acquiesced in by both parties for a long series 
‘‘of years, it is conclusive.”’ 
Atty.-Gen’l. os. Bk. of Cape Fear, 5 Ired. (N. C.) 
Eq., 71. 
Bailey rs. Rolfe, 16 N. H., 247. 


We now propose to show how the Act of July 2ist, 1868, 
and that of April 10th, 1869, were construed. 


1. By the press of the State, before it was ratified, by 
the people, and while it was before them for consideration, 
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By the present defendants. 

By the Little Rock and Fort Smith Railroad Company. 
By the Trustees under the first mortgage. 

By the Courts of the country. 

By other railroad companies. 

By the Attorney of the Little Rock and Fort Smith 


Railroad Company. 

8. By the State of Arkansas, through its legislative and 
financial officer. 

9. By the Constitutional Convention of 1874. 
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I.—CONTEMPORANEOUS CONSTRUCTION OF THE ACT BY 
THE Press OF THE STATE BEFORE IT WAS RATIFIED BY 
THE PEOPLE. 


Judge Caldwell, in speaking of the public history of the 


time, and public history is a matter of which the Courts 


take cognizance, says: 


‘‘ {tis a part of the public history of the time that 
‘‘the promoters of this scheme represented to the 
‘people of the State, through the public prints and 
‘otherwise, for the purpose of influencing them 
‘to vote for the act, that the State would have a lien 
‘Son the roads and franchises of the companies receiv- 
* ing the State Aid Bonds to secure their repayment.” 


He then refers to the following editorial in the Little 
Rock Republican of Oct. 2th, 1868, the official newspaper 
of the State, to wit: 


‘*'The people are never to be taxed to pay any of 
‘** these bonds, or any part of their contemplated State 
‘Said; the railroad companies having received such aid 
‘* must pay the interest as well as the principal of the 
‘** same, as provided by section seven of said act. The 
‘* State simply becomes indorser, and only so so far as 
‘the bonds are- issued, which will be upon roads 
‘* actually completed; and in case of failure of any 
‘*road to pay interest and principal, as provided in 
‘* section seven, then the State will have the road and 
‘* franchises for security, as provided in section eight.”’ 


Continuing, Judge Caldwell says : 


‘*It would be discrediting to the Court to affect. ig- 
‘*norance of the Known public fact in the history of 
‘* the State, that these representations were made, and 
‘‘ that they were based on the language of the act, 
‘* which was quoted to prove that there was a ‘lien’ 
‘on the ol * that was not to be discharged until 
‘* the State bonds were paid. These are public histor- 
‘‘ ical facts, Known to every citizen of the State, who 
‘* lived at the period of their occurrence, and the evi- 
“dence of which is extant in the columns of every 
‘* public journal of the time.” 
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II.—Tue Construction PLACED UPON THE ACT OF 
JULY 21st, 1868, BY THE PRESENT DEFENDANTs. 


The present defendants purchased at a sale under a de- 
cree of foreclosure. In the bill upon which that foreclosure 
was obtained, it is alleged by the sixth paragraph thereof 
(Tompkins’ Record, p. 183) substantially as follows : That 
prior to the execution and delivery of the mortgage to 
Payne and Dana, the Little Rock and Fort Smith Railroad 
Company applied for and received an award of the State 
aid provided for by the Act of July 21st, 1868, to the extent 
of $1,000,000. By the seventh paragraph of the bill it is 
alleged that said company had been duly notified, as re- 
quired by law, and had failed to pay the tax, and thata 
Receiver had been appointed under the provisions of the 
Act of April 10th, 1869, and among other relief prayed for 
in the bill is the following : 

‘** And that the railroad of the Little Rock and Fort 

‘** Smith Railroad Company, together with all its fran- 

** chises, equipments, appurtenances and propery: 

“. 8 * be sold, subject to the lien of the 

‘** State of Arkansas, if your Honors shall find and de- 

‘* cree that any lien exists in favor of said State, prior 
‘** to the lien created by said deed of mortgage.”’ 


(Tompkins’ Record, p. 188). 


This bill was filed on the 22d of May, 1874, and was pre- 
pared by one of the counsel for the appellees (Hunting- 
ton) who, before the decree of foreclosure was obtained, 
became one of the Trustees under the mortgage and the 
active Trustee in said foreclosure proceedings. 

The prayer of the bill does not seem to question the fact 
that the State of Arkansas had a lien, but the question 
in the mind of the pleader was, whether it was prior to 
that created by the mortgage to Payne and Dana. They 
plead the existence of the act. They ask the Court to 
adjudicate, not upon the constitutionality of the act, but 
upon the question whether it was a prior lien to that of the 
first mortgage. They call ita ‘“‘lien.”’ If it was not then 
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understood to be a lien, why was this word ‘lien’? used by 
the pleader. He (Huntington) had long been the consult- 
ing counsel of the company, was then the attorney of the 
Trustees, and prosecuting a suit for foreclosure. Why 
should he eall it a “‘lien,”’ if he did not believe it was / 
Why did he pray the Court to sell the road ‘* subject to the 
LIEN of the State of Arkansas”’ if there was no lien? The 
use of the word ‘“‘lien’’ in the bill praying the foreclosure 
shows the pleader regarded it as a LIEN. 
The prayer of the bill shows the recognition of a lien. 
The Court rendering the decree of foreclosure, the State 
of Arkansas, not being made a party to that suit, did not 
pass upon the question of the priority as prayed. After 
the purchase of the property, the Court directed the master 
to execute a deed to the Little Rock and Fort Smith Rail- 
way, the present defendant, with this condition annexed : 
‘* That said corporation shall, as a part consideration 
‘‘ of such conveyance, compromise or pay such claims 
‘‘against the Little Rock and Fort Smith Railroad 
‘*Company us C. W. Huntington (one of the counsel 
‘‘for the appellees), George Ripley and Henry A. 
‘* Whitney, may, within one year from the date hereof, 
‘‘ approve and upon such terms and in such manner as 
‘* they may prescribe.”’ (Tompkins’ Record, p. 149.) 


On the 19th of December, 1874, the Little Rock and Fort 
Smith Railway, the defendant, by deed of mortgage con- 
veyed the property and railroad of the Little Rock and 
Fort Smith Railroad to C. W. Huntington (one of the coun- 
sel for appellees) and George Ripley of Boston, Mass., to 
secure the payment of $3,000,000 to beevidenced by bonds. 
The mortgage recites fully how, and in what manner the 
Railway Company acquired the railroad and property of 
the Railroad Company. (Tompkins’ Record, 149-162.) 

On the 18th of December, 1875, C. W. Huntington (one 
of the counsel for the appellees), George Ripley and 
Henry A. Whitney, the persons appointed by the Court, to 
determine what indebtedness of the old company should be 
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paid by the new, as a part consideration of the purchase 
made a report to the Court on a claim presented by S. H. 
Gookin and others, which is as follows : 


‘*Prior to the first of January, 1871, the State of 
‘* Arkansas had loaned its credit to the Little Rock and 
‘* Fort Smith Railroad Company, to the extent of 
** $800,000, of its seven per cent. currency, State Aid 
‘* Bonds, issued under an Act of the General Assembly 
‘* of said State, approved July 21st, 1868, entitled ‘ An 
‘* Act to Aid in the Construction of Railroads.’ The 
‘* amount of interest due upon said bonds, and payable 
‘‘on the first of April, 1871, amounted to the sum of 
** $28,000. It was the duty of the company, under 
‘* penalty of sequestration, of its income and revenue, 
‘to furnish, on or before the 31st day of December, 
‘* 1870, the money requisite to pay this interest; but on 
‘* the 3d of March, 1871, no provision had been made 
‘‘tothat end. Inour previous reports we have already 
‘* described the condition of the company at that time, 
‘* owing to the failure of its contractor whose duty it 
‘‘ was, among other things to protect the company from 
‘* all loss by reason of the loan of its credit. In order 
‘*to avoid the penalty of sequestration, which would 
‘* increase complications then existing, and render it 
‘* more difficult to relieve the a from its embar- 
‘*rassments, certain persons (Goodkin and others) 
‘‘whose names are arse annexed on the 4th of 
‘* March advanced the money setugainst their respective 
‘* names and paid to the State of Arkansas said sum of 
** $28,000, with which the coupons upon said $800,000 
‘* of State Aid Bonds, payable April, 1871, were paid.”’ 
* * * * * «& These advances were made to meet a 
‘‘most pressing emergency. The old company was 
‘‘ relieved from a debt which threatened a sequestra- 
‘tion of its revenue, and the new company (the 
‘‘appellees) when it comes to settle with the State, 
** will receive credit for theamount thus paid. In fact 
‘* every member of the new corporation equally enjoys 
* the benefit of this payment, and it is not just that a 
‘* few persons should be compelled to bear the burden 
‘“‘which all should carry.”’ (Tompkins’ Rec., pp. 
73 and 74). 
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No man can read this language and come to any other 
conclusion, than that the persons who made this report, 
were of the opinion, that the RoAD of the new company, if 
the interest on the State aid bonds was not paid, was liable; 
that by a writ of sequestration, the income arising from 
operating the road, would be seized and applied to that 
purpose. That report was prepared by the man who 
drafted the bill praying a foreclosure; by a man who, 
before the decree was obtained, became the active Trustee 
in the foreclosure proceedings; by a man that was the 
attorney of the old company; by a man who became the 
attorney of the new company; by a man who was specially 
appointed by the Court to determine what liabilities of the 
old company should be paid by the new; by a man who is 
now the Trustee under the mortgage created by the new 
company, and by a man who is now of counsel for the 
appellees, and who, a year after they purchased the property 
and were in possession of it, solemnly reported to the 
Court— 

‘That the new company shen it comes to settle with 
** the State will receive CREDIT for the amount thus 
‘* paid,” to take up and retire the State aid coupons, 
and that, ‘‘ In fact, every member of the new company 
* equally enjoys the benefit of the payment.” 


What was it the members of the new company were to 
enjoy the benefit of ¢ If the State aid bonds and the in- 
terest thereon were not a fixed charge upon the road, which 
they bought, how could they enjoy the benefit? If they 
were not a fixed charge on the road why do they speak of 
‘‘when the new company comes (fo settle with the State 
‘* they will receive credit for the amount thus paid.’” How 
could the new company receive credit for that payment if 
no liability rested on the ro1d? What was it the new 
company was going to settle with the State? The matter is 
too clear. It will not bear argument. The men who pur- 
chased that road had no idea that they purchased it ‘* dis- 
‘‘ charged of all claim or lien on the part of the State.”’ 
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They fully expected to have to pay off the State aid bonds, 
and the interest thereon, and it will be shown hereafter, 
that they actually purchased 627 bonds with a view to 
make a settlement with the State and discharge the lien 
which they believed the State had upon their road. 

But let nus continue to see how the present appellees 
construed the contract made between the Little Rock and 
Fort Smith Railroad Company and the State. The Trea- 
surer of the State of Arkansas, held the note of the old 
company, which it had given him, and on which, by reason 
of his personal endorsement, he raised $31,500; to pay the 
coupons falling due October 1st, 1871. The note not being 
paid, the Treasurer had to take it up with his own funds, 
and he presented it to the committee appointed by the 
Court, composed of Huntington and two others, and they 
reported as follows : 


‘*We consider that this claim comes within the 
‘* terms of the decree under which we were empowered 
‘* to act’ (Tompkins’ Record, p. 77). 


There was opposition to the allowance of the claims of 
Gookin and that of the Treasurer of the State, and Mr. 
Huntington (of counsel for the appellees) on the 4th of 
January, 1876, wrote the Treasurer as follows : 


‘* There has been some talk of withdrawing all oppo- 
‘* sition to your claim, but I am not aware of any 
‘decisive action having been taken. I have done 
‘* everything in my power to see that justice was meted 
‘* out to you, the Court has the facts upon which our 
‘* award was based, and I certainly shall not go back 
‘‘upon the conclusion we came to.’ (Tompkins’ 
‘** Record, p. 84). 

On the 25th of February, 1876, the matter of confirming 
the report in the case of Henry Page, formerly State Treas- 
urer, came on to be heard before the Hon. John F. Dillon 
(now of counsel for appellees), at the City of St. Louis, 
Mo., and he directed : 


‘*That the said report be, and the same is, hereby 
‘‘ confirmed and be ordered to be carried into execu- 


110 


‘‘ tion, unless within ten days after a copy of this order 
‘is served upon Sol. F. Clark, of counsel for the new 

. “company, a bill in equity, or a petition in the nature 
** of a bill in equity, be filed impeaching the said award 
‘on the ground of fraud or mistake of fact ** (Tomp- 
kins’ Record, pp. 85-6). 


It will be observed, that the learned Judge would not 
allow the award to be impeached, except for fraud or mis- 
take of fact, which necessarily implies that the /aw as 
found by the commissioners would not be disturbed. 

On the 10th of December, 1875, Shaw, Greenough and 
others tiled objections to the claim of Page as well as to the 
claims of other persons. The sixth ground of objection is 
as follows : 

‘That the claimants have shown and established no 
** legal claim or demand against either the Little Rock 
‘and Fort Smith Railroad Company, or the Little 
‘* Rock and Fort Smith Railway.”’ (Tompkins’ Record, 
83-54). 


The issue determined by Judge Dillon now becomes dis- 
tinct and clean cut, and it is, that it was a claim ordemand 
which the new company, the appellees herein, were bound 
to pay—a lien and eqiity—in which, ** when the new com- 
‘* pany comes to settle with the State,’ every member of 
the new company would enjoy. 

On the 15th of April, 1876, a formal judgment was entered 
in favor of Page for $25,500, with direction that execution 
might issue if it was not paid within thirty days (Tompkins 
Record, p. 236). The judgment was not paid within the 
thirty days, and execution issued, 

On the 27th day of May, 1876, the Little Rock and Fort 
Smith Railway, the appellees filed a motion to quash 
the execution and levy upon the cround : 

That the purchasers of said railroad, under the said 
** ROTEL die met awe the said claim «af Page) and 
“were wader we obligation to poy the same (Top 
Kins’ Record, p. 237). 


LT TE ED, 


111 


The motion to quash was overruled and on the 30th of 
May, 1076, the defendant company paid the judgment. 

The overruling of the motion to quash was a direct adju- 
dication that the purchasers under the mortgage were un- 
der obligation to reimburse petsons who advanced money 
with which to pay the interest on the bonds issued to the 
Little Rock and Fort Smith Railroad Company, and that it 
was a debt the new company owed. The fact that the 
order overruling the motion was not appealed from, con- 
nected with the fuct that payment was made, evidences that 
they thought the order of the Court was proper. 

But this matter does not stop here ; it is alleged in the 
bill, which is sworn to, 


‘That the complainants in Cause No. 138, and the 
‘* purchasers under said decree, were advised of and 
‘** recognized the fact, at the time of said purchase, that 
‘*the State Aid Bonds, issued as aforesaid, were, or 
‘‘ might be, held to be a prior lien to that of the mort- 
‘* gage bonds, under which foreclosure and sale was 
‘had * * * that said purchasers and their associ- 
‘* ates, with a full knowledge of said lien and the date 
‘* of the accrual thereof, for the payment of the State 
‘* Aid Bonds and the interest thereon, under some ar- 
‘‘ rangement, the exact details of which are not fully 
‘known to your Orator, under an agreement and un- 
‘* derstanding with the President, Directors or officers 
‘** of the defendant railway, created, set apart, or 
‘*to set apart, in the event of purchase by itself, or 
‘* others, a fund for the purchase of State Aid Bonds, 
“* * with a view of delivering the same, when pur- 
‘* chased, to the State of Arkansas, and thereby dis- 
**charging all liability on said bonds, and releasing 
-** the railroad and property so sold and purchased as 
‘** aforesaid, from any and all lien, claims or demands 
** for and on account of the bonds issued by the State 
“to the Littl Rock and Fort Smith Railroad Com- 
‘pany “Tompkins” Record, p. 17). 


The answer states that, 
“In the vears IST) and 1876 (the appellees) did 
* buy and Invest a pert of its corporate funds in certain 


income and revenues of the ROAD into whosoever hands it 
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‘* bonds of the State of Arkansas, issued under the said 
** alleged Act of July 21st, 1868, to various railroad com- 
‘* panies, as a part of its assets, the par value of which 
‘* said bonds, so bought, amounts, in the aggregate, to 
‘** the sum of SIX HUNDRED AND TWENTY-SEVEN THOU- 
‘* SAND DOLLARS, exclusive of alloverdue coupons * * * 
‘that since the decision of the Supreme Court of 
‘* Arkansas was rendered in June, 1877, declaring that 
‘*- said bonds and coupons were utterly void, and that 
‘** said alleged Act of July 2Ist, 1868, never became a 
‘* valid law, of said State, this defendant corporation 
“has bought no additional bonds or coupons issued 
** under said act.”’ 


The bill charged, that the purchase was made by virtue 
of some agreement or understanding with the purchasers 
of the road, and the officers of the company, and the answer 
is, that there was no such agreement, but that the company 
bought the bonds as an asset without any agreement, with 
the purchasers of the road. The bill alleges that the object 
in buying these bonds, was, to surrender them to the State 
of Arkansas, for the purpose of discharging ‘* all claim and 
lien’’ on the part of the State upon the road so purchased. 
This is not denied. . They admit the purchase of the bonds 
and are silent as to the purpose for which they were pur- 
chased. 

Why did the xew company purchase these bonds? ‘They 
say they ceased to purchase after the decision of the 
Supreme Court of Arkansas, that the Act of July 21st, 
1868, was unconstitutional. Does not this evidence the 
fact that from the time they purchased the road down to 
June of 1877, when that decision was rendered, they con 
strued the Act of July 21st, 1868, to create ‘*a claim or 
lien *’ upon the RoAD they had purchased? If, as they now 
contend, they construed the Act of July 21st, 1868, to 
simply create a lien upon or right to sequestrate the income 
and revenue of the company, so long as it had a Roab, and 
that the State and the bondholders could not look to the 
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might pass, why did they purchase the $627,000 of the 
State aid bonds? What were they going to do with these 
bonds! The answer is to be found in the report which was 
made to the Circuit Court of the United States for the 
Eastern District of Arkansas a year after they had been in 
possession of the road, by one of the counsel for appellees 
(Huntington) in reporting upon the claim of Gookin, and 
others, who had furnished money to pay the interest on the 
State aid bonds, viz.: it was for the purpose of enabling 
‘*the new company, when it comes to settle with the State,” 
to discharge the road ‘‘from all claim or lien on the part 
of the State.”’ ; 

If these parties escape the payment of these bonds, and 
the interest thereon, in view of the circumstances under 
which they purchased, it will be a lasting shame and a 
travesty upon justice. 

They purchased the road under a decree of foreclosure, 
upon a mortgage, which their acts and conduct show they 
regarded as a junior lien, for $50,000, and paid $25,991.93; 
of that sum, in the bonds and coupons of the old company, 
paying in cash $24,008.07 (Tompkins’ Record, p. 12). They 
made this purchase, fully expecting to have to pay off these 
State aid bonds, and entered upon the work of procuring 
the bonds for that purpose, and only stopped when they 
thought they could escape payment under the decision of 
the Supreme Court of Arkansas, declaring the act under 
which the bonds were issued unconstitutional. If they 
escape payment of these bonds and the interest thereon, 
they get the road for $1,000,000 less than they onght and 
expected they were bound to pay for it. No Court in 
Christendom would have confirmed a sale of the road for 
the price bid, if it did not regard the State aid bonds a 
prior lien, and we have shown that the Court confirming the 
sale, regarded these bonds as a charge upon the RoaAD, and 
compelled the present company to reimburse persons who 
had advanced money to the old company to pay interest 
on these bonds. 
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11].—How tre Act oF JULY 21sT, 1868, WAS CONSTRUED 
BY THE LittLE Rock anpD Fort Switu RatLroap Com- 
PANY, TO WHOM THE BONDS WERE ISSUED, 

1, On the 4th of August, 1869, after the passage of the 
Act of July 2ist, 1838, and that of April loth, 1809, and 
after the State had made an award of the State Aid to the 
Little Roek and Fort Smith Railroad, we find DO WC, 
Wheeler propesing to build the road of the company, for 
its so-ealled mortgage bonds, and the State Aid Bonds, 
which may be issued to the company. 

(Tompkins’ Reeord, p. 61-62). . 

2. We find, Mareh 25th, 1870, the Board of Directors 
ordering $200,000 of State Aid Bonds in the hands of the 
Treasurer of the Company, to be paid to Warren Fisher, 
Jr., a sub-contractor under Wheeler, 

(Tompkins’ Record, p. 64). 


3. June 20, 1870, we find a similar order made by the 

directory as to $300,000 of State Aid Bonds. 
, (Tompkins’ Record, p. 64). 

4. December 22d, 1871, we find the directors authorizing 
the sale of $250,000 of its mortgage bonds, and $260,000 of 
Arkansas State Aid Bonds, at sixty cents on the dollar, 
and directing its Treasurer to pay to the State of Arkansas 
the amount due to State from the company * for inter- 
est due October Ist, 871, on bonds * issued in aid of this 
company.” 

Tompkins’ Record, p. &). 

>. April Isth, IST. we find the directors ordering that 
SQAMLOHO af the first mortgage bonds be delivered to Heary 
‘age, Preasurer of State, te be held as collateral security 
for amounts paki by him, as Interest on bonds of the State, 
issued tn aid of this road. 

(Tbid, p. 65). 

6. September oth, 1872, we tind the direetors ordering the 
Treasurer of the Company to execute a note at ninety days 
for the purpose of securing a loan to meet the interest due 
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| on the Ist of October, 1872, on bonds issued by the State 
: to that company, and delivering $100,000 of its collateral 
bonds as security. 

(Thid, p. 66). 


| 7. December Qist, 1872, we find the directors authorizing 
f 


and appointing an agent to purchase 3900,000 of the bonds 
of the State of Arkansas, issued in aid of railroads, at a 
price not exceeding fifty cents on the dollar, of their par 
value, and to pay for the same in the new first mortgage 
bonds to be issued by the company, and at not less than 
eighty cents on the dollar, said state bonds to be used by 
the company in cancellation of the $900,000 in bonds issued 
by the State in aid of the road of this company. 
(Tompkins’ Record, p. 66). 


8. That the company had formed a scheme whereby it 
proposed to issue a new first mortgage bond and specifically 
set aside $450,000 of such bonds with which to purchase 
{ State Aid Bonds. 

(Tompkins’ Record, pp. 67-68). 


. 9. In September of 1871 the Chancery Court of Pulaski 
; County appointed N, H. Burns Receiver on the application 
of the Treasurer of State, and he so continued until Decem- 

ber Zid, 1873, when the Treasurer of State addressed a 
communication to the Attorney-General, wherein he states: 


In view of the fact that there now exists such com- 
‘ications between the different parties interested in 
“said road «(The Litth Reek and Fort Smith) as to 
“ _e- its proper operation, thereby tending to de- 
feat the abject of the Act af April lth, IS, pre- 
** viding for the collection of certain dues to the State 
out of the earnings of the read, L respectfully request 
* you to obtain, if possible, an order from the Court 


—£_— 
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s “to take arora of the read, and manage and 
v ‘operate the same, as well as to control its receipts 
‘and expenditures.” 


(Tompkins’ Record, p. 51). 
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‘Such an order was granted by the Court, and each of the 

contending Boards of Directors, whose contentions had 
| ’ resulted in stopping the operating road, was enjoined from 
interfering with the Receiver (Tompkins’ Record, pp. 52- 
3-4-5). The Receiver thus appointed continued in custody 
of the railroad until the passage of the Act of May 29th, 
1874, AND WAS IN POSSESSION AS APPEARS FROM THE BILL 
FILED TO PROCURE THE FORECLOSURE of the mortgage of 
December 22d, 1869. An amendment to the bill states he 
was removed, but the records of the Court do not cor- 
roborate the allegation. 

We have the evidence here of the reception of the bonds, 
the payment of the interest on the bonds—the pledging of 
its tirst mortgage bonds as collateral to procure money with 
which to pay the interest--an acquiescence on the part of 
the Company and the first mortgage bondholders, without 
protest from either, in the action of the State faking abso- q 
lute control of the railroad and its property, by the Re. 


ceiver, and of his right to operate the same—and—an effort ' 
to take up the State Aid Bonds with the new first mort- ‘ 


gage bonds of the company. 


IV.—CONSTRUCTION OF THE TRUSTEES OF THE FIRST 
MORTGAGE. 

Under the Deed of Trust, of December 22d, 1869, the 
‘Tolls, income, revenues, rents, issues and profits”’’ of the 
Railroad passed to the Trustees (Tompkins’ Transcript p. 
124). In October, 1871, the Pulaski Chancery Court at the 
request of the State Treasurer, appointed a Receiver to take, 
and who did take, the income and revenue of the railroad 
from October of 1871, down to the time of filing the bill for 
foreclosure. That Receiver was in possession when the bill i 
was filed, and that fact is alleged in the bill. 

The award of the State Aid is fully set out in the bill and 
the prayer of the bill is that the Court direct the said rail- 
road to be 


‘* Sold subject to the lien of the State of Arkansas, 
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‘* if your Honors shall decree that any lien exists, prior 
‘* to the lien created by the mortgage.”’ 


They do not question the fact that it is a lien, but submit 
the question of priority. The question of priority was not 
passed upon, because the State was not made a party to the 
suit, although it could have been so made under the Con- 
stitution of 1868. 

Think you these Trustees, or the bondholders under the 
so-called first mortgage, would have allowed the State to 
have seized the income and revenue of this road during all 
that period if they believed they had the superior right 
now claimed. Think you they would have set up the 
award of State Aid if they did not believe the Act of July 
21st, 1868, created a charge upon the road itself. Think 
vou, they would have prayed the Court to sell the road 
‘*subject to the lien of the State of Arkansas” if they 
did not believe a lien existed ¢ 


V.—CoONTEMPORANEvOUS CONSTRUCTION OF THE ACT OF 
JULY 21st, 1868, BY THE COURTS OF THE COUNTRY : 


1. The Chancery Court of Pulaski County, upon applica- 
tion of the Treasurer through the Attorney-General, as- 
sumed jurisdiction under the Act of July 21st, 1868, and 
that of April 10th, 1869, and exercised that jurisdiction for 
a period of three years, and during that time seized the 
entire—not the surplus—income of the road and this juris- 
diction was acquiesced in by the company and the holders 
of the mortgage bonds. 


2. The attention of the Circuit Court of the United 
States for the EKasiern District of Arkansas was directed to 
the Act of July 21st, 1868, by the bill praying a foreclosure, 
and it would not appoint a receiver because on the face of 
the bill it appeared, as originally drawn, that it was then in 
the hands ofa Receiver under that Act. That afterwards, 
to obviate that objection the bill was amended showing 
that the Receiver. had been discharged. 
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The complainants, in attempting to foreclose the first 
mortgage were bound to make Beaumont the sequestrator 
and receiver a party, and, failing to do this, the decree is 
abortive and invalid. The rule is laid down in the 2d 
Daniels, Chancery Prac., 5th Edition, 1058: 


‘* When any person claims to be entitled to an estate 
‘or other property sequestered, whether by mortgage 
* orattachment, lease or otherwise, or has a title para- 
**mount to the sequestration, he should apply to the 
‘Court to direct an inquiry, whether the applicant 
‘has any and what interest in the property sequest- 
‘ered. This inquiry is called an examination pro 
** inferesse suo and an order for such examination may 
‘* be obtained by a party interested, as well where the 
‘‘ property consist of goods and chattels and person- 
‘‘alty as where it is real estate. ” . An 
‘order for the inquiry will not be an until after 
‘* the sequestrators have made a return, because, until 
‘‘then it cannot appear to the Court what is sequest- 
** ered.”’ 

3. The last named Court declared that persons who had 
advanced money to the old company to pay interest upon 
the State Aid Bonds, had a claim upon the xe company, 
for the amount of such advances with interest, an 
adjudication it would not have made, if it was not believed 
that a charge had been fixed on the road by the terms of 
that act; for it did not order the simple contract debts of 
the company to be paid. 


VI.—ConstrvecetioN PLACED ON THE ACT BY OTHER RAIL- 
ROAD COMPANTES, 


The Memphis and Littl Rock Railroad Company, prior 
to the Ist of March, IST, was awarded State Aid Bonds to 
the amount of $1,200,000, Sometime after that award, it 
executed a mortgage upon its railroad and property with 
power of sale to secure the payment of $1,000,000, At the 
time of the award of State Aid, and at the time of the exe- 
cution of the mortgage of March Ist, 1871, there was a 
mortgage on the road executed May Ist, 1860, to secure the 
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piyment of $1,300,000. A default was made in the pay- 
ment of the interest upon the second mortgage, and the 
Trustee, Vail, gave notice he would on the 17th of March, 
1873, sell the railroad and property described in the mort- 
gage subject to the lien of the first mortgage, 


‘** And furthermore, subject to all liens of the State of 
‘** Arkansas upon said property or any part thereof.” 


After the sale, the purchasers, organized themselves into 
a railroad company. The company thus organized, au- 
thorized the execution of a first, second and income 
mortgage, and authorized the Trustees 


‘** To issue to the holders of the Arkansas State Aid 
‘** Bonds, issued to the Memphis and Little Rock Rail- 
‘*road Company, for each $1,000 bond $250 in first 
‘* mortgage eight per cent. bonds ; $250in second mort- 
‘** gage six per cent. bonds, $250 in income bonds, and 
** $250 in stock.”’ | 


And they further directed the Trustees 


‘* To use the coupons on said Arkansas Bonds to pay 
‘* the interest on the bonds due to the State of Arkan- 
‘* sas, that were issued to the Memphis and Little Rock 
‘** Railroad Company, as it may become due.”’ 


Other portions of these last mentioned mortgage bonds 
were set aside to take up the mortgage bonds of May Ist, 
1860. Under direction the Trustees purchased $],030,000 
State Aid Bonds. 

This would not have been authorized if the purchasers 
had not thought the State Aid Bonds were a /ien and charge 
onthe read. All these facts appear of record, in the case of 


where a foreclosure of the last mentioned mortgage 
was held in the Circuit Court of the United States for the 


_ Eastern District of Arkansas. 


The course pursued in that case will show why it was, the 
present appellees purchased the State Aid Bonds, men- 
tioned in the bill and answer, as well as the purpose to which 
they were to be devoted. Notonly this,it shows the purchas- 
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ers of the Little Rock and Forth Smith Railroad, construed 
the Act of July 21st, 1868, precisely in the same manner the 
‘purchasers of the Memphis and Little Rock Railroad did. 


VIIL.—CoNnstTRUCTION BY THE ATTORNEY OF THE LITTLE 
Rock AND Fort Smitu RAILROAD. 


C. W. Huntington, who was the attorney of the Little 
Rock & Fort Smith Railroad Company, and now of coun- 
sel for appellees, states (page 168-9, Tompkins’ Record), 
that he was such attorney, and requested Henry Page, the 
Treasurer of State, to apply for a writ of sequestration to 
the Chancery Court. Think you he would have done this, 
if he then supposed, the Trustees under the first mortgage 
were entitled to the ** tolls, revenues, income, rents, issues 
and profits of said road*’ as provided for in Deed of Trust 
of December 22d, 1869 ¢ Afterwards, being employed to 
procure a foreclosure of the first mortgage, in drafting the 
bill, he sets out the application for, and award of, the State 
Aid Bonds, and the receipt of $1,000,000 thereunder, and 
concludes with a prayer that the road may be ** sold subject 
to the lien of the State of Arkansas’ if the Court shall de- 
termine it is prior-to that of the first mortgage. 

During the pendency of the foreclosure proceedings, this 
attorney (Iluntington) now of counsel for appellees, one of 
the Trustees resigning, became a Trustee, and was such at 
the time of the sale. 

The road was purchased by a committee for the bond. 
holders. They organized the present company and the 
property at their request was conveyed to it (Tompkins’ 
Record, 148). 

On the 19th of December, 1874, the defendant company 
conveyed the property by Deed of Trust to the said Hunt- 
ington and another, to secure the payment of $3,000,V00. 
At the time of this conveyance, he was a member of a board 
of three persons appointed by the Court to ascertain what 

indebtedness of the old company should be paid by the 
new. 


121 


On the 18th of December, 1875, at a time when he had 
been Trustee under the last mentioned mortgage for a year, 
he reported to the Court that persons who had advanced 
money to the old company to pay interest on the State Aid 
Bonds had a just and valid claim against the new, and that 
‘the new company when it comes to settle with the STATE 
will receive Crepir for the amount thus paid ’’ (Tompkins’ 
Record, p.76) 7 


VIII.—CoNnTEMPORANEOUS CONSTRUCTION BY THE STATE 
OF ARKANSAS. 


Ist. By the Legislature. 


Section 5, Art. 10, Const. of 1868 declares : 
‘*No tax shali be levied except in pursuance of law ; 
‘‘and every law imposing a tax shall state distinctly 
** the object of the same.” 


Section 8, Art. 10, of said Constitution declares : 


**No money shall be paid out of the Treasury until 
‘the same shall have been appropriated by law. 


If a tax had been levied to pay the interest on these 
bonds the act is the best evidence, because every such act 
was required distinctly to state the object of the tax. 

Money, as will be seem, could not be paid out of the 
Treasury until it had been appropriated by law. No law 
can be found making such an appropriation. No such acts 
could have been passed for the payment of these bounds and 
the interest thereon, as they did not fall within the terms 
of Sections 4, 9 and 10 of Art. X. of the Constitution. There 
was no vower to make such a levy or pass such an act. 

An attempt was made in the Legislature to pass an act 
which looked to the assumption of the State Aid Bonds by 
the State, and the levy of a tax therefor, but it did not 
pass. 


2. By its financial officer. 
He never was provided by law with a fund from which 
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he could pay the interest out of the funds of the State. In 
keeping his accounts with the fund, with which to pay the 
interest on the bonds, it was not treated as the money of the 
State, but as the money of the company. If it had been 
treated as the money of the State, it could only have been 
gotton out under an appropriation act. If treated as the 
money of the company, no appropriation act was needed. 

The Act of July 21st, 1868, does not contemplate the pay- 
ment of the State’s money, but that of the company, and 
it contemplates the money shall be paid to the coupon 
holders. 

The Treasurer in borrowing money with which to pay the 
interest on the bonds, could not have borrowed for the State, 
for there is no law authorizing him to borrow money in its 
behalf. Aside from this, the records of the company show 
(Tompkins’ Record, p. 65, 66, 67, 68, 69, 70), that the company 
furnished its first mortgage bonds as collateral, and that in 
some instances, and possibly all, gave notes of the com- 
pany upon which the money was raised (Tompkins’ Record, 
p. 66). 

If the claim of $25,500, which was allowed and paid to 
Henry Page, was paid by the State, why was it allowed to 
Paget This shows that it was Page who furnished the 
money, by personal endorsement and not the State (Tomp- 
kins’ Record, p. 75, 6, 7). 


Again it appears from the agreed statement of facts that 
the interest due and payable Oct. 1st, 1870, was paid by 
Josiah Caldwell. That the interest falling due April 1st, 
1871, was furnished by S. H. Gookin and others. That 
the interest falling due October Ist, 1871, was procured upon 
the note of the company, endorsed by Page, with first 
mortgage bonds as collateral security. That the interest 
falling due April Ist, 1872, was paid by Page, the company 
furnishing him $200,000 first mortgage bonds as collat- 
eral. That the interest falling due October 1st,'1872, was 
secured by Page upon the note of the company, with 
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$100,000 first mortgage bonds as collateral. Tompkins’ 
Transcript, p. 169. 

This is all the interest that was paid, and it affirmatively 
appears the State of Arkansas did not furnish one cent 
of it. 

There are some extracts from the books of the Auditor 
of State showing that Page, as Treasurer, received credit 
for the payment of interest on Little Rock and Fort 
Smith Railroad Bonds. Page may have received an im- 
proper credit, and this is all it can show. The agreements 
states where every cent of the money used in the payment 
of the interest came from, and that it was not furnished by 
the State. 

The $25,500 which was ordered to be paid to Page by 
Judge Dillon, when presiding in the Circuit Court for the 
Eastern District of Arkansas, was paid to Page as an indi- 
vidual, and not as Treasurer, for he was not Treasurer at 
the time. That $25,500 was not paid to the State. It did 
not belong to the State, and the facts show the State did 
not pay it. 

Aside from this, as a matter of legislative construction, 
attention is called to the fact that the Legislature, on the 
29th of May, 1874, repealed the Act of April 10th, 1869. 
This would not have been done if that body had not 
thought the enforcement of the remedy therein provided 
was a legal and valid act. 

We are asked to go back and examine the provisions of 
the Act of July 21st, 1868, and ascertain what? To ascertain 
whether the beneficiaries under the act, and those holding 
under them, made a mistake of law. This is the issue now 
presented. 


IX.—CoONSTRUCTION OF THE ACT BY THE CONSTITI- 
TIONAL CUNVENTION OF 1874, AND THE PEOPLE WHO 
RATIFIED IT. 

The Legislature that convened in the year 1873, had a 
bill before it which passed one branch thereof, by the 
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terms of which, in consideration of stock of the companies 
equal in amount to the amount of the bonds received by 
each company, the State would release the companies from 
the payment of the bonds and assume the payment there- 
of. The public press of the State attacked the measure in 
vigorous terms, and the bill was defeated. | 

On the 18th of May, 1874, the Legislature of the State of 
Arkansas passed an act calling a Constitutional Conven- 
tion, and that Convention assembled on the 14th of July, 
1874. 

At the time that Convention assembled there was no cor- 
poration of any kind in the State that was indebted to it 
but the railroad companies that had received the State Aid 
Bonds. 

Having fresh in their minds the attempt that had been 
made to release the railroad companies from the payment 
of the State Aid Bonds and for the State to assume their 
payment, two sections were prepared by the members of 
the convention which are now found in the Constitution. 

‘* Skc. 33. No obligation or liability of any railroad, 
‘*or other corporation, held or owned by this State, 
‘** shall ever be exchanged, transferred, remitted, t- 
‘** poned, or in any way diminished by the General As- 
‘* sembly; nor shall such liability be released except 
‘** by the payment thereof into the State Treasury.”’ 


Sec. 33, Const. 1874, Art. V. 


To make the thing doubly sure and certain this further 
provision was added : 


‘* Except as herein provided the State shall never 
‘‘assume or pay the debt or liability of * * * any 
‘‘ corporation whatever, or any part thereof, unless 
‘** such debt or liability shall have been created to repel 
‘* invasion, suppress insurrection or to provide for the | 
‘* public welfare and defense. Nor shall the indebt- 
‘‘ ness of any corporation to the State ever be released 
‘‘orin any manner discharged save by payment into 
‘* the public Treasury.”’ 


Sec. 12, Art. XIT., Const. 1874. 


Re a 


125 


These sections do not refer, and cannot refer to debts, 
which thereafter might become due from corporations by 
virtue of loans made, because it is provided in said Consti- 
tution as follows : 

‘* Neither the State, nor any city, county, town or 


‘‘ other municipality in this State shall ever loan its 
‘* credit for any purpose whatever.”’ 


Sec. 1, Art. X VI., Const. 1874. 


All these provisions grew out of the previous loan of the 
credit of the State, and the attempt of the Legislature to 
release the railroad companies from the payment of the 
State Aid Bonds. These are matters of public history, 
shown by the records of the legislative department and of 
which the Courts will take notice. 


Having shown how the Act was construed by the public 
press of the State before its ratification by the people; 
how it was construed by the present defendant: before and 
after they purchased and went into possession; how it was 
construed by the Little Rock and Fort Smith Railroad 
Company; how it was construed by the Trustees named in 
the first mortgage; how it was construed by the Coarts of 
Arkansas; how it was construed by other railroad com- 
panies, receiving bonds under the same act; how it was con- 
strued by the Attorneys of the Little Rock and Fort Smith 
Railroad Company; and how it was construed by the Legis- 
ature, and the financial officers of the State of Arkansas, 
is it not a little remarkable that we should be before this 
Court fifteen years afterward to find out the meaning of 


the Act ? 
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SECOND PROPOSITION. 


The bondholders can avail themselves 
of the lien. 


I.—There was acontract created by the statutes in ques- 
tion between the bondholders and the railroad companies. 

The transaction between the State of Arkansas and the 
railroad companies, was one of pure accommodation. It 
was a loan of paper for the accommodation of the railroad 
companies, no different in principle from a multitude of 
transactions of the same nature which occur every day in 
the mereantile world. The bonds having been delivered to 
the companies, the question is, what was it contemplated 
and understood that they should do with them? They were 
not to lock them up or hide them away. They were to dis- 
pose of them. They were to negotiate them. In the hands 
of the railroad companies as against the State of Arkansas 
the bonds were valueless. No action would lie upon them 
in their favor as against the State, assuming that the State 
could be sued. 

A third party was contemplated—as in every loan of 
paper or credit for the accommodation of another. With- 
out this third person—the person who would advance the 
money to the companies, the whole transaction would be 
abortive. The State of Arkansas, the accommodation 
maker, dealt only with the railroad companies, the latter 
dealt direatly with the third person—the lender of the 
money. The railroad companies stood between the accom- 
modation maker and the lender. With one hand the rail- 
road companies received the bonds from the State, and with 
the other assed them over to the third person, the 
lender, and /received the money therefor. The result was 
that the railroad companies received the real benefit of the 
transaction. It became the borrower of the money, and it 
kept the proceeds, leaving the State out of its bonds and the 
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lender out of his money. Very different were the circum- 
stunces under which the Arkansas bonds were issued, to 
those existing in the Tennessee cases. 

In the first place, the Arkansas bonds were not the *‘ pure 
and simple”’ bonds of that State, because on the face of the 
bonds were these statements: ‘It is hereby certified that 
the State of Arkansas is indebted unto the Little Rock & 
Fort Smith Railroad Company, or bearer,”’ and the follow- 
ing, ‘© * * ¢thisbond issued in pursuance of an Act of 
the General Assembly of the State of Arkansas, approved 
July 21st, 1868, entitled An Act to aid in the construction 
of railroads, the said Act having been submitted to and 
duly ratified by the people of the State at the general elec- 
lion held Norember 3d, 1868.” 

And the form of the coupon attached to the bond is as 
follows : 


$3.00, $35.00 


The Treasurer of the State of Arkansas will pay to bearer Thirty- 
five Dollars in the City of New York on the first day ef October, 
_ 1870, being semi-annual interest due on bond No, ——. 
| J. R. BERRY, 
Auditor. 
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Here was on the face of the instrument a direct connec- 
tion of the railroad company with the transaction. Here 
was a notice to the purchaser of the bond that it was issued 
under the Act of July 21st, 1868, entitled ‘‘an act fo aid 
in the construction of railroads.’ 

Not so in the Tennessee cases. There the bond was the 
bond of the State, ‘‘ pure and simple,”’’ with nothing to dis- 


* Note A.—And the bonds issued to the Memphis and Little Rock and 
The Arkansas Central Railroad Company were respectively cndorsed by said 
companies. 
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tinguish it from any other bend of that State. There was 
nothing on the face of the bonds from which any contract 
could be implied between the bondholder and the State of 
Tennessee. 
Said the senior counsel in those cases— 
** Its name (the railroad company’s) does not appear 
‘*in or about, or in connection with the bond, and 
‘there was nothing to indicate to the purchaser or 
‘taker of the bond that the railroad company had 
‘Sever had anything to do with it. Nor can it possi- 
‘bly. be pretended that, as matter of fact, the bonds 
‘** were ever negotiated or dealtin under any represen- 
‘** tation or understanding that the railroad —— y 
‘or its property was in any way bound to the ond- 
‘** holder” (Mr. Southmayd’s Brief, p. 5). 


To which the Court added: 


‘* They were State bonds, pure and simple, ‘issued 
‘Sin pursuance and by authority of an act of the Gen- 
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‘‘eral Assembly of said State, passed February 11th, 
** 1852.” They were not even made payable to the 
‘companies to which they were respectively issued, 
‘* but went on the market as coupon bonds of the State 
‘*of Tennessee, payable to the bearer thereof, and 
‘* apparently nothing else.”’ 


When the purchaser of the State Aid Bond of Arkansas 
came to examine the Act of July 21st, 1868, to which he 
was remitted by the notice on the face of the bond, he did 
not find, as in the Tennessee Act, that there was any pro- 
vision for the payment of the interest or principal in case 
the railroad companies made default. In the Internal 
Improvement Act (Sec. 5) it is provided: ** The Comptroller 
is authorized, and it is made his duty, wpon his warrant, 
to draw from the treasury any sum of money necessary to 
meet the interest on such bonds as may not be provided for 
by the company, as provided for in this act.” 

The Arkansas statute, on the contrary, contained no 
clause of this description, and, as is shown hereafter, there 
was, and could not be, any provision by which the State of 
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_ Arkansas would make any such payment in case of default. 
(Brief, p. 143 et seq.) 

The bondholders then necessarily looked to the lien cre- 
ated by the Act of 1868, for securing the payment. (*) They 
were remitted to the act by the notice on the face of their 
bonds, and they there plainly saw the source from which 
the interest and principal were to be obtained, viz. : from 
the income and revenues derived from the operation of the 
roads, and the means provided for enforcing payment in 
case of defauits. 

Then the difference in the relative positions of Tennes- 
see and Arkansas in the financial world is important. At 
the time the Tennessee bonds were issued and sold, her 
credit was of the highest character, and all of her bonds 
sold above par. 

Arkansas, on the other hand, was an insolvent and default- 
ing State, and that had been her position before the world 
for more than thirty years. (Tompkins’ Record, fol. 468.) 

The ‘‘pure and simple” bonds of the State of Arkansas 
could not have been sold, or negotiated, at any price. 

Looking, then, at the face of the obligation, at the Acts 
of 1868 and 1869, and all of the circumstances surrounding 
the transaction, the irresistible conclusion is that when the 
purchaser of the State Aid Bond of Arkansas invested his 
money in these securities he relied on the railroad compa- 
nies, on the lien, and on the remedies created by those acts 
for the payment of the bonds. 


Nore.—(3)** The people are never to be taxed to pay any of these bonds 
orany part of their contemplated State aid; the railroad companies having 
received such aid must pay the interest as well as the principal of the same, as 
provided by Section 7 of said act. The State simply becomes indorser, and 
only so,tar as the bonds are issued, which will be upon the roads actually 
completed ; and in case of failure of any road to pay interest and pri: cipal, 
az provided in Section 7, then the State will have the road and franchises for 
security, as provided in Section 8.” 

Extract from Little Rock Republican, October 26th, 1868. 
See opinion of Caldwell J. Tompkins’ Rece., p. 257. 
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Such a conclusion could not be and was not drawn from 
the facts in the Tennessee cases. It could not be said in | 
those cases that the bondholders were parties to the statut- | 
ory agreement. 
The fact that the contract is embodied or arises out of a 
statute, does not alter the condition of the parties. Fre- 
quent instances are to be found where a contract has been 
made by the effect and operation of a legislative act with : 
third persons not its immediate beneficiaries nor grantees 
of the franchises thereby conferred. For instance, the 
twelfth section of the Charter of the Bank of Tennessee was 
held to import a contract between the State of Tennessee, 
and every holder of the bills of the bank, whereby they are 
receivable for taxes, and this contract was enforced at the 
instance of the holder. 
Kurman es. Nichol, 8 Wall., 44. 
Keith vs. Clarke, 97 U. S., 471. | 
Woodruff os. Trapnall, 10 How, 190. ow 
Curran es. Arkansas, 15 How, 304. 
And such a Legislative proposition acted on by a corpora- 
tion or natural person, forms a contract which cannot be 
divested by subsequent Legislative action. 
Farrington es. Tennessee, 95 U. S., 679. J 
‘*So in New Orleans es. Clarke, U. 8., where the bonds ; 
‘in question were issued by the City of Carrollton to 
“to the Jefferson City Gas Light Company, under the 
‘* following proviso: ‘provided the said company shall 
‘* guarantee the said bonds and assume the payment of 
‘*the principal therefor at maturity.’ Mr. Justice , 
‘Field, pronouncing the opinion of the Court, says: = 
‘* The odinance contemplated two undertakings by the 
‘*company, one to the bondholders and one to the city. 
‘* The guarantee was to be for the benefit of the bond- 
‘holder. It was to be an undertaking to answer for 
‘*the city’s liability and to be collateral to it. The 
‘other undertaking was to be for the security of the 
‘city, by placing the company under obligations to 
** provide for the payment of the principal of the bonds 
ee 
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‘‘at their maturity, an obligation which otherwise 
‘* would not have existed.”’ 

There are two cases which the appellees contend stand in 
the way of the application of this doctrine to the case at 
bar, viz. : 

Ist. The Tennessee cases. 


By the 12th Section of the act in question the State of 
Tennessee reserved to itself in express terms the right to 


enact 
‘* All such laws as may be deemed necessary to pro- 
‘* tect the interest of the State, and to secure the State 
‘‘against any loss in consequence of the issuance of 
‘* bonds under the provisions of this act, but in such 
‘*manner as not to impair the vested rights of the 
‘* stockholders of the company.”’ 


The Court held that this reservation 
‘‘of power by the State was made broad enough to 
‘‘allow the State to deal with the securities which 
‘* were taken from the companies at its own discretion 
‘‘and in any way that might be deemed just.” 


The companies which received the State aid in the Ten- 
nessee cases, either voluntarily 
‘‘ paid their debts to the satisfaction of the State, or 
‘** the State has foreclosed the lien which was reserved, 
‘* and sold the property.” 


The question was, whether after such payment of their 
debts and foreclosures by the railroad companies the 
holders of the pure and simple ‘‘ bonds of the State of 
Tennessee’’ could enforce the lien created by the State. 
The Court held that they could not and said : 


‘*This disposes of all the cases ; for the State, in the 
** exercise of its legislative discretion, has released each 
‘* of the companies whose property is involved in these 
‘* suits from all its obligations growing out of the orig- 
‘¢ inal liens, and has cancelled the liens created for their 
‘* security. The companies have either voluntarily 
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‘* paid their debts to the satisfaction of the State or the 
‘¢ State has foreclosed the lien which was reserved, and 
‘* sold the property, free of that incumbrance, either to 
‘‘ the present defendants or to those under whom they 
** ¢laim.” 


It is sufficient to say that in the cases at bar nosuch pay- 
ment or foreclosures have been made. The security remains 
intact. 

In the Tennessee cases, the party receiving the security, 
before the institution by the creditor of legal proceedings . 
for laying hold of it, released it, and released it by virtue 
of the very broad powers contained in the 12th section of 
the act. 

The question, therefore, whether after a security is once 
given, the party receiving it can or cannot, before the insti- 
tution by the creditor of legal proceedings for laying hold 
of it, effectually release it without the creditor's consent, is 
not relevant in the discussion of the case at bar. //ere a 
creditor is invoking the aid of a Court of Equity to compel 
the application of the property of the debtor. //ere a 
crecitor is invoking the aid of a Court of Equity to enforce 
the lien or claim (whatever it may be called) created by the 
Act of 1868, on the ground that it is a trust created for his 
benefit and for the better security of the debt, and he asks > 
to affirm the trust and enforce its performance. 

The opinions of the Courts, in cases arising out of the 
relation of principal and debtor, and the rights of the 
creditor to avail himself of a security either in the hands 
of a principal debtoror the surety, may differ in some. 
respects, but they are unanimous in holding that the credi- 
tors, where there has been no release of the property by the 
surety, to the principal debtor, may follow the same into 
whomsoever hands it may go, with notice of the trust. In 
the present case there has been no release or discharge be- 
tween the principal debtor, namely, the railroad companies, 
receiving the State Aid Bonds and the surety, the State of 
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Arkansas. That potent fact, which was found in the Ten- 
hessee cases, has no existence in the case at bar. 

In the case at bar, the railroad companies, without any 
release or discharge, or without any payment of the debt 
in any form or manner, by the execution of an instrument 
long subsequent to the award of the State aid, seek to 
relieve themselves of the statutory obligation imposed upon 
them, and to avoid the payment of their just debts, either 
to the State of Arkansas or to the bondholders. 

If the relation created by the statute of 1868, between the 
State of Arkansas and the railroad companies receiving the 
Stute Aid Bonds, was that of general creditor and debtor, 
then the subsequent alienation of their properties by the 
railroad companies would wipe out a simple debt. But as 
they agreed that 

‘*the taxation in this section provided to continue 
‘*‘ until the amount of bonds issued to such company, 
‘‘ with the interest thereon, shall have been paid by 
‘* said company as herein specified, in which case the 
‘* suid road shall be entitled to a discharge from all 
‘** claims or liens on the part of the State,”’ 


a security was created which the bondholders could pursue 
into the hands of the appellees. 

It is laid down in Jones on Mortgages, vol. 1, Sec. 387, as 
follows : 


‘‘When a mortgage is given to indemnify an en- 
‘‘(lorser, the creditor has an equitable claim to the 
‘‘ security, and after the liability is fixed, is entitled to 
‘*have the mortgage assigned to him. This is the rule, 
‘*not only where the condition is that the mortgagor 
‘shall pay the debt, but also where it merely stipulates 
‘*that he shall indemnify the surety. Thus a mortgage 
‘*by the principal maker of a promissory note to his: 
‘* surety, conditioned that the principal will pay the 
‘* note and save the surety harmless, creates a trust and 
‘*an equitable lien for the holder of the note; and even . 
‘Cafter the surety’s liability to the holder of the note, 
‘is barred by the statute of limitations, he holds the 
‘*property subject to such trust and lien. If he has 
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‘foreclosed the mortgage and obtained an absolute 
‘‘title to the property, the same trust still attaches to 
‘Sit. This equitable lien binds the property after a 
‘‘transfer of it by the mortgagee to one who has notice 
‘‘of the trust. . . . To carry out and enfcrce this 
‘equity, the mortgagee is regarded as the trustee of 
“those to whom he has assigned the debt secured by 
‘‘the mortgage, and can be compelled to appropriate 
‘*it for their benefit.”’ 
As Mr. Chief Justice Waite said in Schutte vs. Rail- 
road: 
‘“* Uf the State paid these bonds from its own funds, 
‘the mortgage could be enforced to compel the Com- 
‘*nany to make the State good for all such payments. 


“Tf the Stale did not pe y then the creditors had their 
‘own recourse upon the mortgage.” 


21.—The Minnesota Case, Chamberlain rs. Railroad 
Company, 92 U. 8., 365. 

In that case the lien and trust were extinguished by the 
foreclosure and purchase of the property by the State. The 
case is in no sense applicable to the case at the bar. The 
Court said : 

‘“ Whatever right the plaintiff had to compel the 
‘‘application of the lien received by the State to the 
‘* payment of the bonds held by him, it was one resting 
‘‘in equity only. * * * Itwasa right to be enforced, 
“if at all, only by a Court of Chancery against the 
‘‘surety.”’ 


THE Case at BAR CONTRASTED WITH THE MINNESOTA, 
THE FLORIDA, AND THE TENNESSEE CASES. 


Ti will be claimed that the cases of Chamberlain vs. 
Railroad, 92 U. S., 299, and the Tennessee Bond cases, 114 
U. 8S., 685, control the case at bar. 

In the Chamberlain case, the lien had been foreclosed by 
the State, and the property conveyed to other parties, 
before the institution of the suit by the bondholder. That 
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case was one where a trustee had foreclosed a deed of trust 
or mortgage, given to secure the payment of a series of 
bonds, and conveyed the property toa third party, and in 
which a bondholder after such foreclosure and conveyance, 
was seeking to charge the property conveyed with the pay- 
ment of his bonds. 

In such a case, the property was discharged from the 
lien, the trust had been executed. If the trustee named 
had been a person, the bondholder would be compelled to 
look to the fund arising from the sale, for the payment of 
his bonds; but in that case the trustee was a sovereign State, 
and not amenable to the law and could not be held to an 
account as a trustee of the fund. This was a misfortune, 
but it furnished no ground for recharging the property, 
because the trustee could not be held to an accounting. 
The property had once been subjected to the payment of 
the debt, by the foreclosure of a mortgage executed to 
secure the payment of the bonds sued on, and this being 
done, it could not again be foreclosed. This is all there is 
of that case, although other questions are discussed. in 
response to argument of counsel. 

In the Tennessee Bond cases, the companies to which the 
bonds had been issued had either voluntarily paid the debt 
to the State, or the State had foreclosed the lien and sold the 
property free of that incumbrance. As to those companies 
that had paid their debt to the State, it was insisted that 
the bondholders had such an interest in the lien that it 
could not be discharged without payment of the very bonds 
the lien was given to secure the payment of. As to the 
bonds that had been sold, under decrees of foreclosure, the 
principle which was applied in the Chamberlain case would 
prevail. 

If the lien was personal to the State, then it was con- 
ceded, that as to the companies which had voluntarily paid 
the State the amount of their debts, the lien was discharged, 
but if it was not, it was conceded that the bondholder might 
main tain the action. 
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The question in the case was, whether the Sate could 
discharge the lien, and leave the bonds unpaid, which were 
issued under the act creating it. 

In the case at bar, no such question as was presented in 
the Tennessee bond cases, or that of the Chamberlain case, 
arises or can arise, for the debt has not been paid, nor has 
the road been discharged from the lien. Whatever lien 
existed at the date of the award of the bonds exists to-day 
as fully as the day upon which it was made, 

If the State of Tennessee or the State of Minnesota had 
repudiated and refused to pay the bonds in suit, or refused 
to execute the trust imposed upon it by the law creating 
the lien, and as it is alleged in the bill and not denied by 
the answer, the State of Arkansas has done, then the two 
cases mentioned might be regarded as authorities. Here, 
the subject matter of the suit can be reached and ad- 
ministered and in the cases alluded to it could not. 


In the 7Zennessee Bond cases this Court said : 


‘* The precise point of inquiry is, for whose benefit 
‘* was the lien created. Was it the State, or the bond- 
‘* holders, or both the State and the bondholders ¢”’ 


For the purpose of answering this question, the Court 
proceeded to examine the bond itself, and s.id : 

‘They were not even made payable to the companies 
‘*to which they were respectively issued, but went on 
‘** the market as coupon bonds of the State of Tennes- 
‘** see, payable to the bearer thereof’’ (p. 686). 

In the case at bar the companies to which the bonds were 
issued are named in the body of the bond, and the words 
‘** or bearer,’ follow them in some instances, and the words 
‘‘or order” in others. 7wo payeesare named in the bond : 
first the company to which they were issued, and second,. 
the person who should become the ** bearer”’ thereof. 

Continuing, the Court says: 


‘‘ We proceed to inquire what the payment was 
‘** which the State intended to secure by the statutory 
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‘* lien with which it was invested. It was to be a pay- 
‘*ment. This implies a debt from him who pays, to 
‘him who is to receive. * * * * Who then became 
‘* the creditor of the borrowing company when it in- 
‘** curred its debt for the borrowed bonds! Was it the 
‘** State or the bondholder ¢’ (P. 687.) 


The answer to this question depends on certain facts. 
If it be bona fide negotiable paper then the maker is pri- 
marily liable. If it be accommodation paper then the 
payee must protect it. The test by which this fact is to be 
ascertained is, could the payee maintain an action upon it 
ugainst the payor, after maturity. If he could, then, in 
law, it is regarded as the obligation of the payor. If he 
could not, then it is the obligation of the payee. Will it 
be pretended that the Little Rock and Fort Smith Railroad 
Company could have maintained an action against the State 
on these bonds or upon the past due coupons? If it could 
not, does it not follow that they are accommodation paper ! 

Looking to the act under which the bonds were issued, 
and the subsequent legislation in relation thereto, we find 
that the fund provided for the payment of the bonds is to 
come from the operation of the roads, of the companies re- 
ceiving the bonds, and that the State has provided nq other 
fund or means of payment. 

Here we have a marked distinction between this, and the 
Tennessee case, because, under the Fifth Section of the Ten- 
nessee Act, IT WAS MADE THE DUTY OF THE COMPTROLLER 
TO DRAW HIS WARRANT ON THE TREASURER TO PAY THE 
INTEREST ON THE BONDS, REGARDLESS OF WHETHER THE 
COMPANPES FURNISHED THE MONEY WITH WHICH TO PAY 
THE INTEREST. * NoTeE B. 

The absence of such a provision in the Act of July 21st, 
1858, by implication, raises the presumption that whatever 
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* Nore B.—“ Neither the bank nor the State was bound, either to the com- 
panies or to tha bondholders, to use the deposits made by a particular com- 
pany to pay the interest on bonds issued to that company.” Per Chief- 
Justice Waite, Tennessee cases, p. 692. 
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lien or remedy was given by the act, was not to reimburse 
the State, for it had not assumed the payment of the bonds, 
but was for the payment of the bonds held by the re- 
spective holders. 

Under the Tennessee Act the bondholder was advised 
that not only the companies but the State had assumed the 
payment of the bonds. He was advised that if the com- 
pany failed to pay that the State would pay. Not so in 
the Arkansas case. The Arkansas Act advised him if the 
company neglected to pay that the State would sequester 
the income and revenues of the company derived from the 
operation of its road, and apply the fund thus derived to 
the payment of the interest. Beyond this there was no 
undertaking on the part of the State. 

In speaking of the case of Hand vs. Railroad, 128. C., 
314, the Court said : 

‘* Under the South Carolina Act the primary liability 
‘* for the payment of the bonds rested on the company 


‘‘and the State was —_ bound as surety. This was 
‘* shown on the face of the bonds themselves.”’ (P. 688. ) 


The bonds issued under the South Carolina Act were 
those of the Company and not of the State. Wence, it 
appeared from the ‘*/ace of the bonds,’’ who was primarily 
liable thereon—not only this, but it appeared from an en- 
dorsement made thereon by the Comptroller that the-State 
was only a guarantor thereon. 

It was because of this fact that the Court reasserts the 
rule laid down in Railroads vs. Schutte 103, U. S. 118, 
where it is said : 


‘* Every statute, like every contract, must be read by 
‘‘ itself, and it no more follows that one statutory con- 
‘** tract Is like another than that one ordinary contract 
‘means what another does. * * * It must be de- 
‘* termined from the language used in each particular 
‘*case, what has been done or agreed to be done, in 
‘* that case.’ 
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In Railroads vs. Schutte, the great question in the case 
was as to where the primary liability rested, whether upon 
the Company or on the State. If found to be on the 
Companies the Court could see its way clear to enforce a 
lien in favor of a bondholder, which the Supreme Court of 
the State had declared could not be enforced'by the State_ 
itself, as the Act authorizing the issue of the bonds had 
been declared unconstitutional. In this respect the 
Florida and Arkansas case are precisely alike. 

In the Florida bond, as in the Tennessee, there is no payee 
named. Upon their face,-in the language of this Court, in 
the Zennessee case, the Florida bonds ‘‘ were State bonds 
pure and simple,”’ yet in the one case the bondholder was 
permitted to enforce the lien created by an unconstitutional 
act, while, in the other, the Court refused to allow the 
bondholder to enforce a lien created by a constitutional 
act. 

The security which the State of Florida held, by reason 
of the unconstitutionality of the act, was gone. It could 
not enforce the lien declared by the Statute in its favor. 

There is nothing on the face of the Florida bond, showing 
that the bond was issued to a railroad company, nor is 
there anything on its face to show that the State and thé 
State alone was not to be primarily liable on the bond, yet 
this Court held that the Company was primarily liable for 
the payment of the bonds. 

There was endorsed on the Florida bonds these words : 


‘‘TIssued in accordance with the Act of the Legis- 
‘* lature of Florida, approved January 28th, 187-. _ 
‘‘This bond is one of a series issued in aid of the 
** Jacksonville, Pensa¢éola and Mobile Railroad Com- 
‘* pany to the extent of $16,000 per mile upon com- 
‘* pleted road. The State of Flonda holding the first 
‘* mortgage bonds of said railroad company fora like 
‘* amount as further security to the holder hereof. 
**HARRISON REED, Governor. 
‘*T. B. CONNER, Treasurer.”’ 
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The first of these endorsements disclosed the authority 
for the issue of the bonds, and the second disclosed the 
extent of the issue, to whom they were issued, and the 
nature of the security the State possessed to enforce the 
payment of the bonds. 

With these endorsements on the bonds, the Companies 
put them on the market. It turned out afterwards that so 
much of the endorsement on the bonds which declared : 
‘The State of Florida holding the first mortgage bonds 
of said railroad company for a like amount as a further 
security to the holder hereof,’ was not strictly true, in 
a legal sense. 

After reciting the acts under which the State of Florida 
had issued its bonds, and calling attention to the endorse- 
ments thereon, this Court said: 

‘At the outset it will be conceded that the State 
‘* bonds are unconstitutional. * * * But it by no 
‘* means follows that because the state is not liable on 
‘* jts bonds the companies are free under their statutory 
‘*mortgages. * * * The company, not the State, 
‘‘was to use and dispose of the State bonds. The 
* object of the State was to aid the company with its 
* credit.” 

What was true in that- case is true in this. The bonds 
recite the act under which they were issued, and its words 
constitute notice of the terms of the contract, made by the 
statute, as fully as though they were printed on the face 
of the bond. What was that contract? Was it that the 
State would pay the bond or the interest accruing thereon / 
Not by any means. The contract was that the companies 
would pay. The bond is not to be construed independent 
of the statute but in pari materia with it. A specific man- 
ner is pointed out for the payment of the interest and prin- 
cipal of the bond. It specifically states who shall pay the 
money and what shall be done if it is not paid. There is 
no undertaking in the act that the Sfate will pay. The 
undertaking is that the company will pay. 
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If the statutory obligation or agreement of the Little 
Rock and Fort Smith Railroad Company with the State, 
under the Act of July 21st, 1868, be reduced to writing, it 
would read as follows : 


‘In consideration of the loan by the State of Arkan- 
‘‘sas of its State Aid Bonds to the Little Rock and 
‘* Fort Smith Railroad Company, said company hereb 
‘* agrees with the State of Arkansas that it will, at a 
‘* times as its Legislature may from time to time desig- 
‘* nate, pay to the Treasurer of State a sum equal to 
** the semi-annual interest upon the bonds issued to it, 
‘* which may be due and outstanding, and in five years 
‘‘after the completion of its road said company will 
‘* annually thereafter pay to the Treasurer of State, an 
** amount equal to two and one-half per cent. upon the 
‘* whole amount of bonds outstanding received by said 
“ company, all of which payments may be made in 
‘* money or in the bonds and coupons loaned said com- 
‘*pany (Sec. 7). And said company further agrees 
‘** that in case it shall make default in the payment of 
‘* said semi-annual instalments of interest, or in the 
‘* payment of the two and one-half per cent. per annum 
‘* hereinbefore mentioned, and continue in default for 
‘* sixty days, the Treasurer of State, by a writ of 
‘* sequestration, through a Receiver to be appointed 
‘* by him, shall seize and take possession of the income 
‘‘and revenues of said company, until the amount o 
‘* said defaults shall be fully paid, with costs of seques- 
‘* tration, after which said treasurer shall release the 
‘* further revenues of said company to its proper offi- 
‘‘cers (Sec. 8). And we further agree that the aid 
‘* cranted shall not be improperly used or applied, and 
‘if it shall be, then the Leghtiabeen is hereby empow- 
‘‘ ered to take such steps as may be necessary to pro- 
‘‘tect the interests of the State (Sec. 3). And we 
‘* further agree that we will construct and put in run- 
‘* ning order one-fourth of our entire line within two 
‘* vears from the third day of November, 1868 (the day 
‘* the act became a law), and one-half the entire line of 
‘‘road within two years thereafter, and have the 
‘* whole line finished and in running order before the 
‘‘expiration of seven years, and failing in this, we 
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‘aeree to forfeit our charter and franchises to the 
* State” (See. 10). 
See Secs. 3, 7,8 and 10 of Act of July 21st, 1868. 


The source of the income and revenue that is to be seized 
under the writ of sequestration is clearly stated by the 
fourth section of the Act of April loth, 1869, which 
declares : 

* The Receiver therein named shall take possession 
‘of all the income and revenues of said defaulting 
“company, with authority to demand and receive all 


* moneys coming to the same from the operation of 


“such road.’ 


It is true this is a subsequent statute, but it is one which, 


under the Aet of July 21, 1868, the Legislature was author- 


ized to pass, 
This Court in United States vs. Freeman, 3 Hov., 556, 
said : 
‘** If it ean be gathered from a subsequent statute, in 
‘* pari materia, what meaning the Legislature attached 
‘** to the words of a former act, this will amount to a 
‘** legislative declaration of its meaning and will govern 
‘* the construction of the first statute.’ 


Under this rule of construction the ambiguity in relation 
to what income and revenues were to be seized and the 
sources from which they were to arise, becomes very plain 
--they were such as might arise *‘/rom the operation of 
such road.” 


Tue STATE OF ARKANSAS COULD NOT LEVY A TAX TO PAY 
THE STATE Arp Bonpbs., 


Section 9 of Article X. of the Constitution of 1868, 
declares : 


* The State may contract debfs to supply casual 
* deticits, or failures in the revenues; or to meet ez- 
‘*s penses not otherwise provided for: and the money 
‘arising from the creation of such debfs shall be ap- 
‘** propriuted to the purpose for which it was obtained, 
‘or to poy the debt so contracted, aad fo no ofher.” 
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Section 10 of Article X. of that Constitution, 1868, 
provides : 
‘‘In addition to the above power, the State may 
‘** contract debts to repel invasion, suppress insurrec- 
‘‘ tion, preserve the public peace, defend the State in 
‘time of war, or to redeem the present outstanding 
‘‘ indebtedness of the State; but the money arisi 
‘* from the contracting of such debts shall be appli 
‘*to the purpose for which it was raised, and no 
‘‘ other ; and all debts incurred to redeem the present 
‘‘ outstanding indebtedness of the State, shall be so 
‘contracted as to be payable by the sinking fund 
™ —— provided for, as the same shall accumu- 
** Jate.”” 
Section 4 of Article X. of the Constitution of 1868, 


declares : 
‘*The General Assembly shall provide for raising 
‘revenues sufficient to defray the expenses of the 
‘** State, for each year; and-also a sufficient sum to pay 
‘* the interest on the State debf.”’ 

The ** State debt’’ referred to in this section is that 
which is mentioned in Section 10 above quoted. And the 
manner of paying fhat debt is specifically described in 
sections eleven, twelve, thirteen and fourteen of the Consti- 
tution. ; 

See Article X. of Constitution of 1868. 

These provisions are limitations upon the Legislature. 
Aside from the purposes mentioned in the sections quoted, 
the Legislature had no power to issue bonds or levy a tax 
to pay them. 

In Cheeney vs. Jones, 14 Florida, 587, this question was 
presented and discussed, and the Court said : 

‘It is not necessary that a limitation of power should 
‘** be framed in express terms. If a power is granted to 
‘do certain things, as. for instance, the levying of 
‘** taxes for certain specified and enumerated purposes, 
‘*‘and it is not mein to the carrving out of the pur- 
' “aap of the Government that any such power should 
‘be exercised except for the purposes specified, the 
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** effect of such prescriptions is equally prohibitory as 
‘* to the purposes not specified, as though the prohibi- 
** tion nodal in affirmative terms.”’ 
Cooley’s Const. Lim., 64, 87, 176; 15 N. Y., 543; 
30 Iowa, 9; 13 Mich., 127, 158; 21 Pa. St., 147; 
| Story’s Constitution, Sec. 448. 


Continuing, the Court said : 


‘* The Constitution has specified these as the objects 
‘for which bonds may be authorized. The purpose 
‘and intent of the Constitution must have been to 
‘limit the exercise of the Legislative power upon this 
‘* subject, for we must impute to it some purpose and 
‘* some object to be accomplished by it. If that was 
‘not the object we must disregard it entirely, for it 
‘would be utterly meaningless. ”’ 


In view of these stringent provisions, which absolutely in- 
hibited the Legislature from levying a tax to pay either the 
principal or interest of these bonds, and in view of the fact 
that the act itself does not impose upon the Legislature 
the power to levy a tax upon the property of the citizen to 
pay the interest or principal of these bonds, but only 
points out one mode of payment; from whence does the 
inference arise, that the State was attempting to secure a 
lien which was to be’ personal to itself¢ Why should it 


want a lien or claim to protect itself against a liability or 


debt it had not contracted to pay, and which by the terms 
of the act it was not contemplated it would pay ¢ 


Under the Act of July 21st, 1868, the State was a naked. 


trustee to protect its own faith and credit in the mode 
pointed out by the act. In this it has proven faithless. 
Because it has failed to exercise its trust, shall these com- 
panies escape? Are not the bondholders in precisely the 
same position as they would be a if a third person—not a 
State—a Trust Company-—had refused to execute its trust 
and enforce the mortgage lien‘ If the Trustee of a railroad 
mortgage neglects or refuses to enforce the trust created, 
ive the bondholders without remedy ¢ 
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In the Florida case this Court said : 


‘*To our minds it is clear, in the present case, that 
‘* the object of the Legislature was, not to create a debt 
‘which fhe State was expected to pay, but to aid the 
‘*company in borrowing money upon the credit of the 
‘* State. As between the State and the company, the 
© ‘‘ debt for the money borrowed was _to be the debt of 
' “the company. If the State paid its bonds from its 
‘‘own funds, the mortgage could be enforced to com- 
‘* pel the company to make the State good for all such 
‘payments. If the State did not pay, then the cred- 
‘‘itors had their own recourse upon the mortgage. 
‘* The State credit, so far as the State and the company 
‘* were concerned, was only to aid the company in bor- 
‘* rowing money on its own bonds. In any event, the 
‘* company was to. be bound for the payment of the en- 
‘** tire debt, when it matured, and its property was to 
‘* be given as security. Under these circumstances, it 
| ‘* seems to us that the unconstitutional part of the 
** statute may be stricken out, and the obligation of 
| ‘*the company, including its statutory mortgage, in 
@ ‘*favor of the State bondholders, left in full force. 
‘‘The striking out is not necessarily by erasing the 
‘‘ words, but it may be by disregarding the unconsti- 
‘* tutional provision, and reading the statute as if that 
‘* provision was not there. These bonds, as Sfate obli- 

‘* gations, were void, but as against the company, . 

‘* which had actually put them out, they were good.” 


Now let us examine what the Court found in relation to 
the Florida bonds: 


1. That the object of the Legislature was, not to create a 
debt which the State was expected to pay, but to aid the 
company in borrowing money. 

Is not such an intention clearly manifested in the Act of 
July 21, 1868? If the State was to pay, why did it not 
provide a fund from which it could be paid ¢ 


2. That as between the State and the company, the debt 
for the money borrowed was to be the debt of the company. 
Is that not true in this case? What provision is made 
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in the act for the State to pay, other than as it gets the 
money from the company‘ None whatever. 


3. That the State credit, so far as the State and the com- 
pany were concerned, was only to aid the company in bor- 
rowing money on the State bonds. 

The same is true in the case at bar. The whole tenor of 
the Act of July 21, 1868, evinces this fact, and admits of no 
other construction. 


4. That in any event the company was to be bound for 
the payment of the entire debt when it matured, and its 
property was to be given as security. 

Such is the tenor and effect of the Act of July 21, 1868. 
Provision is made for the company to pay, and there seems 
to have been no intention on the part of the Legislature 
that fhe State should pay. 


5. That if the State did not pay, then the creditors had 
their own recourse upon the mortgage. 

In this case there is no ** mortgage.”’ That is to say, the 
statute does not declare the name of the lien. It simply 
imposes a tax and creates a remedy to enforce its collec- 
tion, not against the Stale, but against the company for 
the payment of the interest on the bonds, and the process 
is well Known to courts of equity. 


6. That if the State paid the bonds from its own money 
the mortgage could be enforced to compel the company to 
make the State good for all such payments. 


This phase does not exist in the case at bar, as the act 
does not contemplate the State will furnish money for the 
payment of either the interest or principal of the bonds. 
Such is not its undertaking under the law, and does not 
seem to have been in Florida, for Judge Wescott says : 

‘The act provides no special method for the pay- 
‘* ment of the State bond and interest as distinct from 
‘* the liability of the company to the State, and it is 
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‘‘apparent that the State herself was to look tothe 
‘* company for the interest which the bondholder was 


‘“* to receive.” 
The seventh section of the Act of July 21, 1868, declares : 
‘* That the Legislature shall, from time to time, im- 
‘** pose on each railroad company to which bonds shall 
‘‘have been issued, a tax equal to the amount of the 
‘‘annual interest upon such bonds then outstanding 


‘* and unpaid.”’ 


The Eighth Section of,said Act provides 

‘* That in case said company shall fail to pay the 
‘* taxes imposed by the preceding section, at the time 
‘* thesame become due, and for sixty days thereafter, it 
‘‘ shall be the duty of the Treasurer of the State, by 
‘‘ writ of sequestration, to seize and take possession of 
‘* the income and revenues of said company until the 
‘‘amount of said defaults shall be ully paid and 
‘* satisfied, with costs of sequestration, etc.” 


The seventh section definitely fixes fhe amount of the lax 
to be paid, that is ** an amount equal -to the annual interest 
upon such bonds then outstanding and unpaid.” The 
bonds, on their face, show when the interest and principal 
is due, as does the Act of April 10th, 1869, and if the in- 
terest is not paid in sixty days thereafter, then sequestra- 
tion follows, but no remedy is given the Slate to recover 
money which it may have advanced fo and for the use of 
the company. 

Having shown these analogies, does the sequence follow 
in the case at bar, which followed in the case of Railroad 
Companies vs. Schutte ? 

The unconstitutional part of the statute which the Court 
‘* disregarded ’’ was that which gave the State a remedy on 
the bonds which the companies had issued to the State, and 
released the State, itself, from the payment of the bonds. 
There is no objectionable feature of this kind in the Act of 
July 2ist, 1868. No portion of that act needs to be “‘ dis- 
regarded ”’ for the purpose of upholding it. It is conceded, 
as we understand counsel, that the body of the act does not 


- eed teeta 


148 


impinge any constitutional provision. The objection 
which is made is, that it never was a valid act. 


CAN ORDINARY STATE BONDS BE USED IN PAYING THE 
DEBT CREATED BY THE STATE AID BonpDs / 


The the theory of the act is that each company shall be 
liable for its own bonds and that it is not to be discharged 
from the taxation therein provided, until the amount of 
bonds issued lo such company shall have been paip not by 
the Slate, but by the company. 

It issaid that bonds and coupons of the State, other than 
railroad aid bonds and coupons, could be used in the pay- 
ment of the two and one-half per cent. tax and the annual 
interest on the State aid bonds. This is not a fair con- 
struction of the language of the whole act. 

Turn to the proviso in section 7, where provision is made 
that the whole debt may be paid off at one time, and you 
will find that the provision is, that the whole amount due 
from such company to the State may be paid, in what? 
The words are, ** in the bonds of the Stale, loaned in aid of 
railroads, or the coupons thereon, or in money.’ This 
language evidences that it was the railroad aid bonds and 
coupons Which might be used in paying the amounts due 
the State mentioned in the preceding portion of the sec- 
tion, 

If it was intended that the annual interest, and the two 
and one-half per cent. tax could be paid in ordinary State 
bonds and the coupons thereon, why is it provided that 
when the whole debt comes to be paid, that it must be paid 
in State Aid Bonds or money? Is it at all probable that 
the Legislature intended to make provision that if the com- 
panies elected to pay the two and one-half per cent. assess- 
ment, as it beeame due, that they might pay in one kind 
of bonds, but if they elected to pay (he whole debt, it would 
have to be paid én State Aid Bonds? A mere statement of 
this fact shows the absurdity of the contention, 

It is true, that one portion of section seven declares that, 


‘ 
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‘* the tax may be paid in money, or in the past due coupons 
of the State at par,’ and that the special tax of two and 
one-half per cent. shal] be ‘‘ payable in money, or in the 
bonds and coupons of the State at par,’’ and from this it is 
argued that no lien was intended to be reserved in favor of 
the bondholders, or the State, and this, on the ground that 
the indebtedness of the companies might be discharged by 
the payment to the State of any of the bonds of the State. 
The act makes no such provision, and it is not susceptible 
of any such construction. The act does not say this in- 
debtedness may be paid in ** any’’ of the bonds or coupons 
of the State. The word “any” is not in the act, and it 
can only be put there by judicial legislation. True, it 
says the tax may be ‘ paid in the bonds and coupons of 
the State, at par,’? but we must not lose sight of what 
bonds the Legislature had in its mind’s eye, when it used 
this language. The act refers to no other bonds than State 
Aid Bonds, It treats of no other subject. It was not an 
act which had anything to do with the general indebtedness 
of the State ; or for the funding of such a debt. The bonds 
mentioned in the act were for a specific purpose, and that 
purpose was to enable the railroad companies to procure 
money to build their respective railroads. The attention 
of the Legislature was directed to only one class of bonds. 
They were dealing with a single subject, and it is prepos- 
terous to impute to them, an intention which, in the nature 
of things, could not have entered their minds. 


CAN THE ONE RAILROAD CoMPANY DISCHARGE Its DEBT 
IN BoNDS ISSUED TO OTHER COMPANIES ¢ 


But we are told if this is not true, it is true that the com- 
pany may pay off its indebtedness to the State in any of 
the bonds and coupons of the State issued in aid of rail- 
roads, and from this it is contended that no lien was 
intended to be given, and if given, such payment would dis- 
charge the lien. It is hardly necessary to discuss the effect 
of this proposition, because no such question is before the 


150 


Court. There is no pretense that any such payment has 
been made, or tendered. But they say an intent can be 
drawn from such a provision that no lien was intended for 
the bondholder, or the State 

If such an intent may be drawn, then that phase of it may 
be discussed. Kor the purpose of that discussion we place 
that portion of the act from which such an intent is to be 
drawn, in parallel columns. But before doing so we call 
attention to the fact that the words ‘‘any of” are inter- 
polated in the one, as by doing this the Court will see ata 
glance how and to what extent the interpolated words 
change the text of the statute. 


‘* Nothing herein centained shall be ‘* Nothing herein contained shall be 
‘se construed as to deprive any com- ** so construed as to deprive any com- 
‘pany * * * from paying the whole ‘‘ pany * * * from paying the whole 
‘amount due from such company to “ amount due from such company to 
* the State at any time in [any of] the the State at any time, in the bonds 
‘bonds of the State loaned in aid of ‘‘ of the State loaned in aid of rail- 
railroads, or the coupon thereon, or roads, or the coupon thereon, or in 
‘in money.” ‘* money.” 


oe 
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The words interpolated are inclosed with brackets. 

The interpolation of the words ‘‘ any of”’ would lay the 
foundation for the contention of the appellees. But from 
whence comes the right to interpolate words in a statute ‘ 
The Associate Justice-who presided at the trial in the Court 
below (p. 250 Tompkins’ Record), in speaking of this sub- 
ject, says: ‘* It is important to observe also that this could 
be done, by making payment in any of the railroad 
bonds of the State.”’ The Associate Justice is in error. 
The statute does not so state. He has been misled by the 
argument of counsel. 

But it may be said that the language will bear the same 
construction without interpolating the words ‘‘any of.” 
The language is: ** Nothing herein contained shall be so 
construed as to deprive any company * * * from paying 
the whole amount due from such company to the State, at 
any time, in the bonds of the State loaned in aid of railroads, 
or the coupons thereon, or in money.” 

Loaned towhom? Loaned to any railroad company ? The 
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statute does not use the word ‘‘any.”’ Then why should 
the Court use it ? | 
There isan old and well-known rule of construction which 
says, ‘**The omission of those things which are silently 
expressed is of no consequence.’’ It may be conceded that 
the language is not free from ambiguity ; but if we read the 
statute in the light of the rule quoted it becomes perfectly 
plain. There are times when Courts, in determining what 
a statute means, will read between the lines. We contend 
the statute should be read as follows : 
‘* Nothing herein contained shall be so construed as 
‘*to deprive any company * * * from paying the 
‘* whole amount due from such company to the State, 
‘‘at any time in the bonds of the State loaned [it] in 
‘* aid of railroads, or the coupons thereon, or in money.”’ 


The omission of the word ‘* it” is of no consequence. It 
is silently expressed. The Associate Justice says: 
‘‘These defendant companies, by buying at a dis- 
‘* count bonds of the State issued to other companies, 
‘** could discharge themselves of the lien which it is now 
‘* asserted exists as surety for the bonds.”’ 


What is there in the statute, from which the inference 
could be drawn, that some of these bonds would be at a 
discount! What is there in the statute which implies that 
the bonds issued to one road would command a higher or 
lower price in the market than another‘ If no lien was 
created upon the ,ailroads of the companies receiving the 
bonds, then the purchasers of the bonds must have relied 
solely on the promise of the State. If they relied on the 
promise of the State, why should there be a difference in 
the market value of bonds belonging to the same series ¢ 

W hat was the object in making provision that these bonds 
might be surrendered before maturity? What was to be 
accomplished by paying off the amount of the loant To 
whose interest was it to get rid of the debt before maturity ¢ 
W hy was provision made that it might be paid‘ Evidently 
there was a reason for it, or it would not have been done. 
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As originally introduced, the proviso to section seven 
was not a part of the act. The bill when introduced was 
read the first and second time and referred to a committee. 
The committee reported the bill back with the proviso as 
an amendment and it was so passed. , 

The concluding portion of section seven before the pro- 
viso was attached was as follows: 

‘The taxation in this section provided to continue 
‘until the amount of bonds issued to such company, 
‘with the interest thereon, shall have been paid by 
.** suid company, as herein specified, in which case the 
‘said RoAD shall be entitled to a discharge from all 
‘* claims or liens on the part of the State.” 


As the section then stood, the companies could not get 
rid of the payments required of them for a period of thirty 
years. The proviso confers, or was intended to confer, a 
privilege on the companies, and the presumption is, they 
were instrumental in procuring it. In the light of what 


has been said, keeping in mind the concluding portion of: 


section seven, let us reproduce the proviso. It is as fol- 
lows : 
** Provided, that. nothing herein contained shall be 
‘** so construed as to deprive any company securing the 
* loan of the bonds of the State herein provided for, 
‘* from paying the whole amount due from such com- 
‘* pany to the State at any time in the bonds of the 
‘* State loaned in aid of railroads, or the coupons 
‘** thereon, or in money.”’ 


For this provision there must have been a reason. Now, 
what was it?) The appellees will answer, to get rid of the 
taxation provided for in the preceding portion of the see- 
tion. If the company could alienate its property, as 
appellees contend it could, and deprive the State and the 
bondholder of the income and revenue derived from the 
operation of the road, there was no necessity for being 
solicitous on the subject of the taxation provided in the 
seventh or any other section of the act, for the flexible and 
elastic consciences of a board of railroad directors would 
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not have hesitated long over the propriety of alienating the 
road. 

If the contention of the appellees is true, that the act 
created neither a lien, claim or charge upon the railroad, 
then the object in providing for a payment of the debt 
before maturity was not to get rid of a lien orclaim. If 
the object of the proviso was not to get rid of a lien or 
claim before the maturity of the bonds, or the taxation 
mentioned in the seventh section, what was its object? 
This proviso must have some meaning. It may be said it 
was to allow the companies to pay off their indebtedness in 
each others bonds. What did any one of the companies 
want the privilege of paying its debt with another's bond, if 
they could get rid of the debt by an alienation of the rail- 
road? Why should a proviso be placed to the original 
draft of the act, the sole object of which was to allow the 
companies to pay their debts in each others bonds? As 
has been said, if there was no lien or claim upon the rail- 
road given by the statute, then they were bonds of the 
State, and there was nothing which would make one more 
valuable than another. The argument, then, which is 
builded upon the false premise that it was to enable one 
company to buy the bonds of another company at a dis- 
count falls to the ground; for the bonds of the one company 
would be at as great discount as the other, if the railroad 
of neither was charged for their payment. 

If there was a difference in the market value of the bonds 
issued under the Act of July 21st, 1868, it would arise out 
of the fact, that the one road had furnished a greater secw- 
rity than another, and not out of the fact that different 
payees were named in the bonds. 

The Associate Justice says there is no lien given by the 
act. Then the liability is that of a simple contract debt. 
If it was a simple contract debt, then, why was the proviso 
added? The explanations attempted will not do. 

When the railroad people examined the act as it had been 
originally drafted, they saw by the third section that if 
they made any misapplication of the bonds the Legislature 
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was empowered ‘‘ to take such steps as may be necessary to 
protect the interests of the State’’—that by the tenth sec. 
tion, if they failed to complete their road as fast as therein 
stated they would forfeit their charter and franchises to the 
State; and from the seventh and eighth sections that the 
burthens imposed thereby would continue for a period of 
thirty years and during that time the income and revenue of 
the road subject to seizure, in the event a default was made 
in the payment of the interest. 

A contingency might arise whereby it might be to the 
interest of the company to get rid of its relation to the 
State; in fact, the president of the road anticipated such 
an event, and speaks of it in his application to the Railroad 
Commissioners (Tompkins’ Record, p. 192), wherein he 
states the road is 

‘‘An indispensable link in a great chain or system, 

‘‘connecting, as it will, the various projected lines 
‘* leading in every direction eastward y from Little 
‘Rock with the Atlantic and Pacific road, leading 


‘* from Fort Smith to the shores of the Pacific Ocean, 
‘** on the thirty-fifth parallel route.”’ 


If the road was to become a part of any great system, or 
to form a link in any trunk line, one can readily see why it 
would be desirable to free the road from State interference. 
The State’s lien or claim was but $10,000 per mile. If. this 
could not be gotten out of the way for thirty years it might 
militate against any and all efforts at consolidation with 
other companies. Hence, it may have been that the proviso 
was added to section seven. Many other reasons suggest 
themselves for wanting this proviso, but behind them ull 
stands the significant fact that it was to get rid of the pay- 
ments required by the act and the consequences which 
would follow a default. 

If no serious consequences were to be apprehended, and 
the liability was that of a simple contract debt, why would 
the Legislature speak of fixing a time from which the claim 
or lien of the State should be discharged ¢ The Legislature 
may have been ignorant, but they, one and all, Knew that 
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liens did not grow out of simple loans or simple contract 
debts. They used the word in the sense in which it is 
understood by the great mass of mankind—that it wasa 
charge upon a thing. They had provided for taking by the 
use of a writ which required an entry upon the estate or 
thing out of and from which the revenue was to flow, the 
income and revenue of a railroad. This looked to them 
like a charge upon that railroad. It looked to them as 
though the corpus of the road had been subjected to a claim 
or lien. Hence, they made provision for discharging that 
claim or lien. 

They were not alone in this belief. The trustees under 
the so-called first mortgage from October of 1871 down to 
the time the bill for foreclosure was filed in May of 1874 
allowed the income and revenue of the company to be 
received by the Receiver appointed by the Chancery Court 
without protest—they alleged in their bill that the Receiver 
was in possession-—they prayed the Court to determine the 
priority of lien between the State and the first mortgage. 
It never occurred to them or any one else during all that 
time that the alienation of the railroad was not subject to 
the State’s right of sequestration. 

In the Florida Act there was a provision like that in the 
Arkansas Act that the companies might discharge their 
debt before the maturity of the bonds in national currency 
or in bonds of the State, and this Court said: 

‘*It is quite true that by Section 13 of the act under 
‘‘ which the Jacksonville, Pensacola and Mobile was 
‘organized, the company could at any time before 
‘* maturity pay off its own bonds in national currency, 
** OR IN BONDS OF THE STATE; but that does not change 
** the character of the trust created by section eleven 
‘in case no payment was made. Here no payment of 
‘‘ any kind has been made and no foreclosure of the 
‘‘ lien has been attempted by the State.” 
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So we say in the case at bar, the lien has not been dis- 
charged; no payment of any kind has been made. * Note 
C. 

What might have been done is one thing, and what has 
been done is quite another. But it may be said that from 
this an inference may arise that the lien was to be personal 
to the State. In Railroads vs. Schutte such a construction 
was not indulged, although it was contended for. 


XI.— But irrespective of the preceding proposition, the 
security given by the Railroad Companies to the State is a 
trust fund for the payment of the debt, and the bond- 
holder has an equitable right to have it thus applied. 

The general principle will not be denied, and need not be 
supported by reference to authorities. It is happily ex- 
pressed by Judge B. R. Curtis in his opinion to the holders 
of the Minnesota State bonds which came up for discussion 
in the case of Chamberlain against the St. Paul and Sioux 
City Railroad Company, 92 U. 8., 299. [See Life of Judge 
Curtis, volume 1, 432. | 


‘* When one for whose accommodation negotiable 
‘* paper is issued by a third person, conveys property, 
‘* either to such person to indemnify him, or conveys 
* ittoa trustee for that end, equity treats the prop- 
‘erty as set apart for the payment of the debt ; and 
‘any party interested in its payment, may have the 
‘aid of a Court of Equity to compel the application 
‘\of the property to make such payment, and the 
** obligation so to apply it attaches upon the property, 
‘‘and follows it into the hands of any third person 
** who takes it with notice of the obligation.” 

* Nore C.—Suppose the L. R. & F. 8. R.R. Co. paid the semi-annual interest 
due on its bonds to the Treasurer of the State, could that money be applied 
by the Treasurer to the payment of the interest on the bon¢ds issued to the 
L. R. & Pine Bluff R.R. Co.? 
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And this general rule was most impressively reiterated in 


the case of Hampton vs. Phipps, 108 U. S., 260, by Mr. Jus- 
tice Matthews as follows: 


‘The —— of the a of subrogation in 
‘‘ favor of creditors and of sureties, has undoubtedly 
‘* been frequent in the courts of equity in England and 
‘‘in the United States, and is an ancient and familiar 
‘* head of their jurisdiction. * * * * Many snffi- 
‘* client maxims of the law conspire to —— the rule. 
‘To avoid circuity and multiplicity of actions; to pre- 
‘* vent the exercise of one’s right from interfering with 
‘* the rights of others; to treat that as done which ought 
‘** to be done; fo require that the burden shall be borne 
‘*by him for whose advantage it has been assumed ; 
‘‘and to secure equality among those equally obliged 
‘* and benefited, are perhaps not all the familiar ad 

‘* which may legitimately be assigned in support of it. 
‘* It is, in fact, a natural and necessary equity which 
“flows from the relation of the parties, and though 
“not the result of contract, is nevertheless the 
‘execution of their intentions. For, when a 
‘‘debtor who has given personal guarantees for 
‘‘the performance of his obligation, has further 
‘* secured it by a pledge in the hands of his creditor, or 
‘* an indemnity in those of his surety, it is conformable 
‘‘to the presumed intent of all the parties to the 
‘* arrangement, that the fund so appropriated shall be 
‘* administered as a trust for all the purposes, which a 
‘* payment of the debt will accomplish; and a court of 
‘* equity accordingly will give to it this effect. All this, 
‘* it is to be observed, as the rule verbally requires, pre- 
‘*supposes that the fund specifically pledged and 
‘* sought to be primarily applied, is the property of the 
‘‘ debtor, primarily liable for the payment of the debt; 
‘‘ and it is because it is so, that equity impresses upon 
‘‘it the trust which requires that it shail be appro- 
‘* priated to the satisfaction of the creditor, the exon- 
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IIXZ. Aside from these considerations, the claim of the 
Appellants will be upheld under the doctrine of subroga- 


tion. 
The principle is laid down in Sheldon on Subrogation, 
Sec. 163, as follows : 4 


‘The broad doctrine has also been often asserted 
‘that equity will regard security given by a principal 
debtor to his surety, though merely for the surety’s 
* indemnity, as a trust created for the payment of the 
** debt and will see that it is applied for that purpose, 
“by substituting, if necessary, the creditor to its 
‘benefit. So it has been held that in chancery, if a 
‘creditor applies to be substituted to the rights of a 
‘surety a fund pledged by the principal for the in- 
** indemnity of the latter will be applied directly to the 
‘** payment of the debt, if the surety is liable for its im- 
‘** mediate payment, and could upon his payment re- 
‘** resort at once to this fund for his indemnity. On 
‘* this principal an accommodation indorser for a firm, 
* who o been held to payment upon his endorsement, 
* will be subrogated for his protection to the benefit 
‘of bonds given by each partner to the other upon 


* 
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| ‘the dissolution of the firm, to protect each respec- | 
| ‘‘ tively from the debts that were assumed by the 
| ‘* other.”’ 
| In Railroads vs. Schutte, the Court said : 
| ‘* In oe there is no occasion for applying 
| ‘‘ here the doctrine of subrogation because in unmis- 
‘*takable language the statute has made the mort. 
‘* gage of the company security for the payment of the ‘. 
| ‘* obligations of the State.” 
| See also in this connection : 
' : 
‘Kelley vs. Trustees, 58 Ala., 448. | 
Colt vs. Barnes, 64 Ala., 108. 
Knighton os. Curry, 62 Ala., 405. : 
The rule is not different where the State is the surety. 
In the case of Young os. Montgomery and Eufaula Rail- 
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road Company, 2d Woods, U., p. 606, 612; Mr. Justice 
W oods laid down the doctrine as follows: 


‘*Where a State is concerned, the State should be 
‘*made a party if it can be done; that it cannot be 
‘‘done is a sufficient reason for the omission to do it. 
‘**Osborn 7s. The Bank of the United States, 9 W heat., 
** 378; Davis rs. Gray, 16 Wall., 220. 

**The State is in the position of a surety on these 
‘*bonds on which the suit is based, having received 
‘*from the railroad company, the principal debtor, in- 
‘‘demnity in the form of a statutory lien upon the 
‘‘ property of the railroad company. The complain- 
‘‘ants hold the bonds, and ask a decree against the 
‘railroad company for the unpaid interest accrued 
‘thereon, and the sale of the property pledged as 
‘‘security ; no relief is or can be sought against the 
‘*State. The State, it is true, is interested in having 
‘*the pledged property fairly applied to the extin- 
‘‘guishment of its liability, and this Court will take 
‘care, as it should, that this is done. The fact that 
‘*the State is thus interested in the property is no 
‘reason why she must necessarily be made a party to 
‘*a suit in which no decree is sought against her. The 
‘‘indorser of a note secured by a mortgage is nota 
**necessary party to a suit to foreclose the mortgage. 
‘‘If the State has paid any interest on these bonds, 
‘‘and is thereby entitled to any part of the proceeds 
‘‘of the mortgaged property, she can propound her 
‘‘claim before the master and it will be allowed.” 

‘*Suppose we turn the complainants out of this 
‘*Court because the State is not a party. If they 
‘* go into the State Court, they are met by the same 
‘* difficulty, for the State will not allow herself to be 
‘*sued in her own courts. Can it be possible that 
‘‘ that these complainants are without remedy against 
‘*the railroad company because their bonds are in- 
‘* gorsed by the plighted faith of the State of Alabama? 
‘* at would be a reproach to the administration of 
‘* yustice to so hold. , 

‘‘ It is selup as another ground of demurrer, that 
‘** as the State cannot be sued, the complainants can- 
‘* not be subrogated to the rights of the State under 


160 


‘the statutory mortgage which secures the bonds. 
‘The law of subrogation is the creation of equity. 
‘* It is resorted to to prevent a failure of justice.” 

1 Story’s Eq. Jur. 327, 499, 499a, 638. 

Moses os. Murgatroyd, 1 Johnson’s Chanc., 119. 


‘*In view of this fact, it would be a strange pro- 
‘ceeding for this court, sitting asa court of equity, 
‘*to deny the right of subrogation in this case, be- 
‘‘enuse the State cannot be made a party here, while 
** she refuses to be a party elsewhere.” 


See also under this head— 
Young es. Savannah and Charleston Railroad 
Company, 12 8. C., 314. 
Kelley es. Trustees, 58 Ala., 498. 
Knighton es, Curry, 62 Ala., 405. 
Colt es. Barnes, 64 Ala., 108. 
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THIRD PROPOSITION. 


The lien took effect immediately upon the 
awards being made, to-wit: in the case of 
the Little Rock and Fort Smith Railroad 
Company, on the 28th day of April, 1869; of 
the Little Rock, Pine Bluff and New Orleans 
Railroad Company, on the 15th of March, 
1869; and of the Mississippi, Ouachita and 
Red River Railroad Company, on the 25th 
of June, 1870. 3 


The Judges on the trial agreed as to this point. 


The Sections of the Act of 1868 which bear upon the 
proposition are these : , 


‘Section 4. Be it further enacted, that any Rail- 
‘** road Company having existence under the lawsof this 
** State, and desirous of receiving the State aid herein- 
** after provided for, may signify the same by applica- 
‘** tion to the Board of Railroad Commissioners, signed 
‘*by the President, and attested by the seal of said 
‘** corporation, setting forth the charter and organization 
‘** of said company, its capital stock, a map of the line 
‘‘or lines of road proposed to be built, the progress 
‘*made thereon, the financial condition and resources 
‘* of such company, with such other information as the 
‘‘case may require, and if said Board of Railroad 
‘*Commissioners shall find such corporation to be 
‘** organized according to law, with resources adequate 
‘* to the purpose, and that the construction of the pro- 
‘** posed line or lines of road will be of public benefit, 
‘‘and said Board of Railroad Commissioners shall 
‘** consent to, approve and grant such application, then 
‘‘ and thereafler the said Railroad Company or cor- 
‘** poration shall be entitled to and hare a right to ask 
‘* for, demand and receive the bonds of the State 
** hereinbefore declared to be pledged and granted 


éé 


162 


upon complying with and fulfilling the terms and 


‘** conditions hereinafter set forth.”’ 


ee 


‘Sec. 5. Be it further enacted, that any Railroad 
Company or corporation which shall have acquired 
the right to demand and receive State aid, by virtue 
of the official certificate in the preceding section 
specified, and claiming an issue of bonds in its 
behalf, shall first file in the office of Secretary of 
State the following papers, viz.: First. A map of 
the line or lines of railroad proposed to be built, 
showing the counties traversed, the general direction 
and terminal points, and the streams to be crossed. 
Second. The affidavit of the President and chief 
engineer, showing the estiniated cost of preparing 
the first consecutive one hundred miles of road for 
the iron rails. Third. The affidavit of the President 
or Treasurer that the available resources of the com- 
pany, subscriptions, money, lands and other means 
are sufficient to prepare one hundred consecutive 
miles, or one-third of the whole line of road for the 
iron rails.” 

‘4. The affidavit of the President and chief engi 
neer, that ten consecutive miles of road have been 
graded, bridged and furnished with ties, and made 
ready for the iron rails.” 


‘*5. And shall furnish the Governor any such papers, 
documents and other information as he may require 
in reference to the railroad or its management, to 
which affidavit shall be made.”’ 


‘Src. 6. Be it further enacted, that thereupon the 
Governor, or the person filling for the time being the 
Executive office, shall issue to the President of said 
company the bonds of the State of Arkansas, bear- 
ing the seal of the State, attested by the Secretary of 
State, as provided in Section 1 hereof, upon the com- 
pletion and preparation for the iron rails of each 
succeeding ten miles or more, until the entire line or 
lines of road of said railroad corporation shall be 
completed. The President of such Railroad Com- 
pany shall file his official receipt for each issue of 
bonds, accompanied by the affidavit of himself and 
at least four directors, that the bonds, or the avails of 
them, shall be disposed of solely for the purpose of 
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‘* providing for the ironing, equipping, building and 
‘* completing said road.”’ 

Upon award being made, there was a contract between 
the railroad companies and the State, which could not be 
disregarded. The companies from that time, by the accept- 
ance of the statutory proposition, could compel the issu- 
ance of the bonds to them. This question is thoroughly 
discussed in the opinion of Mr. Justice Caldwell, in over- 
ruling the demurrer to the bill in this case, as follows : 


‘‘When did the State become bound to issue 
‘* those bonds to the Railroad Company? The act is 
‘‘very explicit on this point. After prescribing the 
‘*mode in which application for State aid shall be 
‘* made, the Fourth Section declares’’ [and the Fourth 
Section is quoted |. 


‘‘These provisions of the act are conclusive 
‘‘upon this question. Under them the moment 
‘the award was made by the commissioners, i¢ 
‘amounted to an execuled and irrevocable contract 
‘‘on the part of the State, to issue the bonds of the 
‘* State tothe company, upon its filing the required vouch- 
‘‘ers. The award was made on the application of the 
‘*company by the Board of Railroad Commissioners, 
‘* who alone had the power and authority to award the 
‘‘aid. When, as in this case, the application, asking 
‘*an award of aid for the whole line of the company’s 
‘* road, and it was made, their powers and duties, so 
‘far as related to that road, were at an end. The 
‘‘award did not have to be repeated upon the com- 
‘** pletion of every ten miles of road. The act did not 
‘* contemplate the issue of any bonds at the time the 
‘‘aid was awarded. They were to be issued, the first 
‘* instalment when ten miles of the road had been con- 
* structed, and a like instalment upon the completion 
‘‘of each ten miles thereafter. What the company 
‘* was required to do after the award was had and 
‘* before 1t received the bonds from the Governor, was 
‘* to file certified papers and vouchers, which could 
‘only be filed after the award. There was no further 
‘* contract to be made between the company and the 
‘* State, and upon filing the requisite vouchers, it was 
‘*made the duty of the Governor to issue and deliver 
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‘¢ to the company the bonds of the State, according to 
‘the terms of the award. No discretion was vested in 
‘‘ the Governor; his power and duty to issue the bonds 
‘¢was found in the award of the commissioners, and 
‘not in any. new contract. There was no convention 
‘* between him and the company. He had no power to 
‘‘enter into any contract with thecompany. After the 
‘company had qualified itself to receive the bonds, 
‘* his duty was merely ministerial, and was enjoined 
‘‘upon him in the most peremptory terms by the Sixth 
‘* Section of the Act. A ministerial act is well defined 
‘*to be one which a person performs, in a given state 
‘* of facts, in a prescribed manner, in obedience to the 
‘* mandate of legal authority, without regard to or the 
‘* exercise of his own judgment upon the propriety of 
‘* the act being done.’’ 

Flournoy os. The City of Jeffersonville, 17 Ind., 

169. 

‘‘ The duties devolving upon the Governor fall ex- 
‘actly within this detinition. The proceeds of the 
‘* bonds were to be used for building the roads, and by 
‘* the Third Section of the Act it was made the duty of 
‘*the Board of Railroad Commissioners to inspect the 
‘* roads and to see that the State aid was being applied 
‘*in the manner required by the act, and if any road 
‘‘ was not so applying it, the board was required to 
‘indicate that fact to the Governor, whose duty it then 
‘* was to suspend the further issue to said company 
‘until the next meeting of the Legislature, when the 
‘* facts would be returned tothat body for its consider- 
‘Cation. This provision shows quite conclusively that 


‘* the board had no power to revoke or suspend an 


‘award of aid once made, and that the Governor not 
‘‘ only had no power to refuse at his discretion to issue 
‘* bonds for an award of aid, but that he could not, on 
‘* his own motion, suspend the issue of bonds for the 
‘* misuse of the bonds previously issued. The act em- 
‘* hodied a policy carefully matured by the Legislature 
‘‘ relating to internal improvements In the State on an 
‘‘ extended seale. The act contemplates that it should 
‘* receive the sanction of the people of the State at the 
‘* noll-box. 

‘* It would be singular, indeed, if, after such a meas- 
‘* ure had received the sanction of the Legislature, and 


' 
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‘* the approval of the people at the ballot-box, the act 
‘* had put it in the power of a single officer of the State 
** to defeat both the Legislative and the popular will, 
‘** at his discretion. A careful reading of the act gives 
‘** evidence of a settled intention on the part of the 
‘* Legislature not to invest the Governor with any dis- 
‘* cretion in the premises. 

**The amount for which the State might acquire a 
‘* lien, under the award, was fixed and definite, it was 
‘** for the sum of $10.000 per mile for 150 miles. 

‘*The validity of a mortgage or lien, for advances to 
‘*be made to the mortgagor, was never doubted merely 
‘** because it contained no covenant making it obligatory 
‘*on the mortgagor to apply for and receive the max- 
‘imum sum agreed to be advanced by the mortagee. 
** Whether the company might have declined to file the 
‘requisite papers and take the bonds after applying 
‘* for and receiving the award, is an immaterial question. 
‘* The essential question is, whether by the award of 
‘* the commissioners the company had it in its power to 
‘‘compel the State to make the loan‘ Or, in other 
‘‘words, whether the company could, without further 
‘* negotiations with the State, make it the legal duty of 
‘‘the Governor to issue the bonds‘ It not oaly could 
‘‘do this, but it actually did do it. It does not, there- 
‘fore, affect the validity of such a lien or mortgage, or 
‘‘in any manner impair its efficacy as against *subse- 
‘* quent incumbrances, that the mortgagor is required 
‘*to show in some proper mode, before he receives each 
‘‘instalment, that he has complied with the conditions 
‘‘of the mortgage that entitles him thereto, as, for in- 
‘‘ stance, that all prior instalments have been expended 
‘‘in the mode agreed upon ; or, as in the case at bar, 
‘* that ten additional miles of railroad have been graded 
‘* and put in readiness for the iron rails. 

‘‘ Whenever the mortgagee is bound to make the ad- 
‘* vances upon compliance with those and like conditions 
‘‘on the part of the mortgagor, the mortgage creates a 
‘* binding contract between the mortgagor and the mort- 
‘* gagee, and a valid lien, as of its date, for all advances 
‘‘which are made in conformity to its provisions ; and 
‘subsequent mortgagees, and those claiming under 
‘‘them, are bound toregard such a mortgage as a valid 
‘lien, for the utmost amount that the mortgagor has a 
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‘right to demand shall be advanced to him under it: 
‘If-less is advanced, it is their good fortune. If the 
‘full sum is advanced, they cannot complain. They 
‘*had notice and took the risk. | 

‘It was implied in theapplication of the company for 
‘State aid that it was qualified and entitled to receive 
‘*the same, and would produce the requisite vouchers 
‘‘and papers to authorize the Governor to issue the 
‘*bonds and that it would apply the proceeds of the 
‘bonds as required by the act. The moment the award 
“was made, on the application of the company, every 
‘requirement of the statute relating to the issue of the 
‘**bonds assumed the shape of a statutory contract, 
* binding alike upon the Stateand the company, and no 
‘third party will be heard to complain that the State 
‘Sand the company complied strictly with their express 
‘Sand implied obligations to each other.” 


The position of the Governor in carrving out the pro- 
visions of the act, granting State aid to the railroads, and the 
nature and bindingeffect of a contract between such roads 
and the State are well Tlastrated by Judge Dillon, in the 
dase of Mardoek us. Woodson, 2 Dillon ©) ©) Reports, 24, 


This statement of the objection. taken fw the 
State of Ue Rare coil fo the Skate, caterers fy 
*S Hoematinatiow, Phat Uf the statutes af the States, daca 
s thet with the Pedterval Comstitution, thea the Pederal 
ORES BRA, ER POpeR Case, ejolR the agents ox 
olticers of the State. The mere fact that a State 
‘othcer, whatever may be his grade, is a party, does 
‘snot defeat the equity jurisdiction of the United States 
*“Chreuit Court, although the State may be the real 
‘* party in interest, and cannot, as such, be brought be- 
‘**fore the court. This was decided by the Supreme 
‘Court of the United States, in the case of Osborne vs. 
‘The Bank of the United States, 9 Wheat 783, and the 
‘doctrine has been frequently re-aflirmed. It was as- 
** serted and applied by that tribunal during the present 
‘** vear, in the ease of Davis, Governor of Texas, vs. Gay, 
‘* Receiver of the Memphis, El Paso & Pacific Railroad 
‘“Company. The cases are there cited by Mr. Justice 
‘*Swayne, and there is no call upon us to go over the 
‘‘same ground. Inthe case before us, the State of Mis- 
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‘*souri is asserting simply the right of a creditor or lien- 
‘holder, and not any right in her sovereign character. 
‘*In the language of the Supreme Court of Missouri, 
‘** The Governor, in the sale of the roads, is not acting 
‘‘in his political or executive capacity : he is not carry- 
‘‘ing out any of the powers delegated by the Constitu- 
‘‘tion; he is simply acting as a special agent in obe- 
‘““dience to power committed to him by an act of the 
* Legislature. which saw proper to entrust him with 
‘the particular function; but it might have derolced 
‘the duty upon any other person as well.” 
State es. McKay, 43 Mo. 599. 

The nature and purpose of the State lien inevitably 
required it to be paramount and superior to all other 
incumbrances, It was, at least, an unqualified and abso- 
lute lien upon the income and revenues of the railroads, and 
the agreement of the company was to pay a tax equal to the 
amount of the annual interest upon such bonds then out- 
standing and unpaid, which tax may be paid in money, or 
in the past due coupons of the State at pan and after the 
expiration of five years from the completion of the road, 
the Lewisiatarwe shall pow an additional special fax of 
tr ad & Ralf per cent, por aaa por The whole amount 
of State ald cranted to svek Company, pavalte Fa mramey ar 
Doniis ard compas af the State at par (Seetion T af the Act 
Is, abko Act of April 1. 1880, How could the State en 
force, or the railroads perform, the agreement contained in 
the statute, if the railroad companies had the power to create 
liens which would be regarded as superior to the State lien 
For instance, the mortgage to Payne and Dana, dated De- 
cember 22, 1869, but not recorded until February, 1870, 
undertook to mortgage “tolls, incomes, revenues, rents, 
issues and profits” of such company. Is it possible that 
this mortgage can have precedence over the lien of the 
State! If so, then the agreement of the companies giving 
the State a right to impose a tax upon them, is a mere 
nullity, not worth the paper it was written upon, because if 
the railroad companies could create one mortgage, they 
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could create three, and thus effectually thwart the whole 
purpose of the statute. When this view of the appel- 
lants is considered in connection with the power of the 
State, under Section 10 of the Act of July 21, 1868, to ab- 
solutely revoke the charter and deprive the railroad com. 
panies of their franchises (see Sillman es. Fredericksburg, 
Or. and C. R. R. Co., 27 Gratt (Va.), 119—where the force 
and effect of the power of a State to revoke a charter and 
franchises of a corporation is considered), it would seem 
unnecessary to say anything more upon the subject. 

The Statute of July 21, 1868, is analagous to a mortgage 
for future advances, where the lien takes effect from the 
date of the mortgage, irrespective of the time of the 
actual advancement, and this is the view which was taken 
by the Court in this case in overruling the demurrer to 
the bill. 


Mr. Justice Caldwell says : 


‘* Was this lien prior in point of time and superior to 
‘*the mortgage under which the defendant claims ‘ 
‘The award of State aid was made on the 28th day of 
** April, 1869, and the mortgage under which the de- 
‘**fendants claim, was executed December 22d, 1869, 
‘**and recorded February 7th, 1870. The first issue of 
‘State bonds to the company was on the 25th day of 
‘* March. 1870, and the last on the 21st day of February, 
‘©1873. The rules applicable to mortgages for future 
‘* advances furnish the correct solution to this question. 
‘One of these rules now firmly established is, that 
‘‘ where the mortgagee has the option to make the ad- 
‘** vances or not, each advance is as upon a new mort- 
‘cage; but where the mortgagee is bound to make the 
‘advances, the lien relates back to the date of the 
** mortgage, and is superior to any subsequent lien or 
i conveyance,” 

Ackerman es. Hunsicker, 21 Hun (N. Y.), 33. 

Bruikmeyer es. Browneller, 5) Ind., 487. 

S.C. 3 Am, L. Reg, (UL S.), 79, 

Nelson es, Towa Eastern R. R. Co, 8 Am. R. R. 
Rep, 8. 
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1 Jones on Mortgages, Secs. 370, 373, 378. 
See also Lawrence vrs. Tucker, 23 Howard, 14 


There is no necessity for limiting the amount of the in- 
tended advances in any way. They may be indefinite. 
Witezwiski vs. Everman, 15 Miss., 841. 
Lovelace rs. Webb, 62 Ala., 271. 
1 Jones on Mortg., 367. 


And if the mortgagee is under obligation to make the ad- 
vances, he is entitled to the security, whatever may be the 
incumbrances subsequently made upon the property, and 
whether he has notice of them or not. 

1 Jones on Mortg., Sec. 364. 


It does not matter that the future advances are to be made 
to a third person, o1 for his benefit at the request of the 
mortgagor, nor for what purposes the money is to be used. 

Maflit 7s. Rand, 69 Pa. St., 380, and cases cited. 


A mortgage for future advances, whether the advances 
are optional or not, is obligatory. 
Shirras rs. Craig, 7 Cranch, 34. 
Ackerman rs. Hunsicker, 85 N. Y., 43, where all 
of the cases are examined. 


If the nature and amount of the incumbrance is so de- 
scribed, that it may be ascertained by the exercise of ordi- 
nary discretion and diligence, this is all that is required. 

U.S. es. Hooe, 3 Cranch, 73. 
Shirras rs. Craig, 7 Cranch, 34. 
1 Jones on Mortg., and cases cited, See. 367. 


Mortgages of indemnity to secure mortgagee for liabili- 
ties to be incurred by him in behalf of the mortgagor in the 
future, are also valid, as for instance for indorsing paper of 
the mortgagor, becoming surety for him in any way. Here 
some act is to be performed in the future, which is secured 
beforehand, 

1 Jones on Mortg., See, 379, 
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And a mortgage of indemnity to a surety is a lien from 
the time of i/s execution and delivery, and not merely from 
the time when the mortgagee pays the debts on which he is 
surety. 

Krutsinger es. Brown, 72 Ind., 466. 
| Jones on Mortg., See. 383, and other cases il- 
lustrating this point. 


Finally upon this subject, mortgages are frequently taken 
by way of indemnity and as security against a_ possible 
future liability. The liability may not occur for vears, but 
if it does the lien relates back to the date of the recording 
of the mortgage and cuts out subsequent incumbrances. 
Deeds of trust are created to secure the payment of millions 
of dollars of bonds and placed of record, but the bonds 
may not be issued for years afterwards. If they are, anda 
question of priority of lien arises, it is determined by the 
date of the recording of the mortgages. In the case at bar 
the issue of the bonds could have been compelled by the 
railroad company. The award was irrevocable; it was pro- 
tected by the Constitution of the United States, which in- 
hibits the impairing of any of the obligations of contracts. 
The Legislature itself could not have revoked or annulled 
the contract, except where the bonds were not being used in 
the manner pointed out in the act. To say that such a con- 
tract was not in force from the date of the award, and that 
the lien therein mentioned was not in force from that date, 
is to say that the contract was not reciprocal; it is to say 
that -as to the company the provisions cf the act were in 
force from the date of the award, but as to the State it did 
not go into effect until the company made default, and that 
subsequent incumbrancers were not bound to take notice of 
the act unless a default had been made. 
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FOURTH PROPOSITION. 


The Statute of July ist, 1868, and April 
10th, 1869, constituted notice to all persons 
of the lien of the State aid bondholders. 


Not having been made parties to, or their rights adjudi- 
cated in, the suits for foreclosing the railroad mortgages, 
this lien of the State is in effect and unimpaired. 

In Ketchum es. St Louis,101 U.S., p. 306, the Court said, 
p. 315: 

** We remark that all parties claiming under mort- 
‘* gages executed by the company after the acceptance 
‘of the Act of 1865 (none others are interested in the 
‘*determination of this case) are chargeable with 
” notice of the aa of earnings made by that 
** act.’ 

Hand os. 8. & C. R. R., 12 S. C., 314, where the Court 
' said : 
| ‘The right of the bondholders of 1856 was derived 

‘* under the public statute, of which all were bound to 
‘*take notice, and stands, as to subsequent incum- 
‘* brances, on the same footing as that of a prior re- 
‘‘ corded mortgage to a subsequent one.’ 
M. & L. R.R. Co., as reorganized, os. The State, 
37 Ark., 642. 
Colt rs. Barnes, 64 Ala., 108 : 
Young os. M. & E. R.R., 2 Woods, 8. C., 611. 
Kelley es. Trustees, 58 Ala., 498. 


Moreover, in this case, the mortgagees under the railroad 
mortgages, had continued and actual notice of the existence 
of the State lien. 


a) Knowledge of the Trustees of the mortgage, is know]l- 
edge to the bondholders. The principle was applied in the 
case of Miller 7s. Rutland and Washington Railroad Com- 
pany, 36 Vt., 452, where the Court passed upon the effect 
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of a mortgage which had been defectively issued, and which, 
for that reason, second and third mortgagees sought to set 
aside, and postpone in favor of their mortgages. But the 
Court being convinced by the evidence that the TRUSTEES 


under 


the second and third mortgages, prior to, and at the 


time such mortgages were executed, had notice and knowl- 
edge in point of fact that the first bonds had been issned, 
and that they were secured by mortgage, upheld the latter. 


The 


(>) 


Court said : 
“ We think, both upon principle and from due re- 


gard ltowhat alone is practicable in such cases, that 


notice lo the Trustees should be held to affect the title 
in their hands, with reference to all rights existing 
in respect thereto, under the trust. Though it is 
obvious and readily conceded that bondholders ac- 
quire their rights in’ reference to the seeurity pro- 
vided by the mortgage in trust, by the purchase of 
the bonds, and with such purchase the Trustees have 
ho connection, nor any agency in reference to the 
transfer thereof. vet it is at the same time true, that 
in reference to the security for holding, enforcing 
and administering it aecording to the provisions of 
the trust, the trustees are the agents of the parties 


‘interested and entitled by reason of being bond- 


holders. Weare unable to assent to the proposition, 
that the Trustees are only agents of the cestuis que 
frust, for holding the legal title: * * * The 
Trustees must be regarded as the agents of the 
cestuis que trust, with reference to all their rights 
and interests, both in the title held, and in the ad- 
ministration and Sruits of the trust, according to 
its ferms and legal operation.” 

See also, Shaw ef a/. rs. The — Rock and 

Fort Smith Railroad, 100 U, S., page 605, 


Definition of Notice. 


And in this same ease of Miller es. Rutland, &e.. RL R, 
Oo, BOVE HQ at po 4s? in speaking of the nature and 
charaveter of the noties whieh should affeet trustees undera 
Wotan the Oowrt said 


“The Rotioe Whieh the law poaands as efeotual to 
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‘‘ charge a subsequent purchaser, is such as, if duly 
‘* heeded and properly pursued, would lead to a 
‘* knowledge of the true character, in point of fact of 
‘*the prior incumbrance and thus charge him with 
‘* the legal consequences of such prior incumbrance, 
‘* however he may judge of the validity in point 
‘of law, of such inceumbrance, if in faet, it ex- 
‘‘isted, the law regards the taking of a subsequent 
‘*convevance in prejudice to such ineumbrance as 
‘being in bad faith on the part of the purchaser, 
‘‘even though in truth he took such conveyance, 
‘either in heedless disregard of the notice, or upon 
‘** the supposition that the prior claim was invalid, o7 
“* in doubt whether it was valid or not, and thought 
‘BEST TO TAKE HIS CHANCES IN THAT RESPECT, and 
‘*not with any wish or design to defraud anybody.” 


(¢.) Faets constituting notice in this case : 

Ist. Admissions of trustees of the railroad mortgages in 
bills foreclosing same. 

Henry B. Payne, the Trustee, who brought the foreclosure 
suit on the mortgage executed by the Little Rock & Fort 
Smith Railroad Company, on the 22nd of December, 1869, 
in the sixth and seventh paragraphs of his bill, sets out 
the award of State aid to said railroad company by the 
State of Arkansas, the time when it was made, and the 
number of bonds which said railroad company had received, 
and concludes said bill of foreclosure with a praver that 
the Court may determine and adjudicate whether the lien 
created by the Act of July 21st, 1868, is superior to that 
created by the mortgage under wnich he was acting as 
trustee. 

2d. In the agreed statement of facts it appears that be- 
fore the execution of said mortgage and the acceptance of 
said trust, that said award of State aid to said railroad 
company was fully Known, and that Benjamin R. Curtis, 
an attorney at law, was requested to give an opinion con. 
cerning the question of priority of Lien as between that 
erated ty the Aet of daly Qist P88 and that whieh 
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at the time of the foreclosure of the mortgage executed Dy 
the Litth: Rock and Port Smith Railroad Company to Payne 
& Danay iustigated the State Treasurer to file his petition in 
the Pulaski Chancery Court, praying fora writ of seques- 
tration and the appointment of a Receiver under the Act of 


July 2ist, 868, to take charge of and receive the income 
and revenue of the Litthe Roek and Fort Smith Railroad 
Company. 


4th. That S. HL. Gookin, who was also one of the trus- 
tees, under the mortgage executed by the Little Rock and | 
Fort Smith Railroad Company at the time of the fore- 
closure, was one of the parties who furnished money to pay 
the interest dne upon the bonds issued by the State of 
Arkansas to the Little Rock and Fort Smith Railroad Com- 
pany, and by order of this Court was reimbursed by the 


appellees for the sums of money which he had thus ad- | 
vanced to, and for the benetit of, the Little Rock and Fort 
Smith Railroad Company. f 


Sth. That in relation to the Little Rock, Pine Bluff 
and New Orleans, and the Mississippi, Ouachita and Red 
River Railroad Companies, these facts appear: that the . 
bondholders thereof appointed a committee to suggest a 
plan looking to a foreclostire of the mortgages executed by 
said railroad companies and adjustment of their interest 
therein; that said committee reported that $1,200,000 had 
been issued in bonds to the Little Rock, Pine Bluff and 
New Orleans Railroad Company, and $600,000 to the Mis- 
sissippl, Ouachita and Red River Railroad Company, and 


concluded their report in relation to said Aid Bonds in these a 
words: ** It would appear that the 600 bonds issued to the | 
Ouachita road do not constitute a lien upon that read prior } 


to that created by the first mortgage, and doubts are enter- 
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2 Oth. [tis admitted in the answer of the appellees that it 
“did buy and invest a part of its corporate funds in . 
* certain bonds of the State of Arkansas, issued under 
‘*ssaid alleged Act of July 2st, 1868, to various rail- 
‘road companies, as a part of its assets. The par 
“value of which said bonds so bought amounts in the 
‘“‘ageregate to the sum of $627,000, exclusive of all 
‘*over-due coupons thereto attached. * * * But 
‘** the defendants aver that since the aforesaid decision 
‘‘of the Supreme Court of Arkansas was rendered in 
‘+ June, 1877, declaring that said bonds and coupons are 
‘‘ utterly void, and that said alleged Act of July 21st, 
‘** 1868, never became a valid law of said State, this 
‘defendant corporation has bought no additional 
‘* bonds or coupons issued under said act.”’ 

See, as to effect upon a purchaser at a judicial sale, of 
notice of title in the pleadings, Brant against The Virginia 
Coal and Iron Co. ef al., 93 U. S., 226. 

7th. It is denied in the answer of the appellees, the Little 
Rock and Fort Smith Railway that, George O. Shat- 
tuck, Francis M. Weld and George Ripley, the committee 
appointed to purchase for and on behalf of the bondholders 
of the said Little Reck and Fort Smith Railroad Co., had 
notice of the award of State aid to the Little Rock and Fort 
Smith Railroad Co., and the issue of bonds thereunder. In 
this connection we desire to call the attention of the Court 
to this fact: That as to F. M. Weld, the committee com- 
posed of C. W. Huntington, George Ripley, and Henry A. 
Whitney, appointed by this Court, reported that said 
Weld was entitled to $6,242.83 for money which he had 
advanced to pay the interest upon the State Aid Bonds, 
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issued by the State of Arkansas to the Little Rock and Fort 
Smith Railroad Co. 

sth. That the purchasers of said railroad company, Shat- 
tuck, Weld & Ripley. must necessarily have known the 
allegations in the bill praying for foreclosure of the mort- 
gage against the Little Rock & Fort Smith Railroad Co., 
and took the same with the notice thereby furnished ; and 
said bill was notice to them of the facts therein stated by 
the Trustees. 

9th. Thatas to said Huntington, one of the trustees 
under said railroad mortgage, it stands admitted (page 10) 
of the answer of the Little Rock & Fort Smith Railroad Co. ) 
that he had knowledge of the application of the Little Rock 
& Fort Smith Railroad Co, for State Aid Bonds to the rail- 
road commissioners, and of the subsequent issue of bonds 
by said State, under the act of July 21, 1868, 

loth. Thatas to George O. Shattuck and George Rip- 
lev, who were purchasers, as a committee of the Little 
Rock & Fort Smith Railroad Co., as well as of a large ma- 
jority of the bondholders, were also stockholders in the 
Little Roek & Fort Smith Railroad Co., and from time to 
time made orders upon its record books for the payment of 
interest upon the bonds issued by the State of Arkansas to 
said company ; that while said George O. Shattuck and 
George Ripley were stockholders in said company, a vote 
was passed authorizing the company to issue a new mort- 
gage for the purpose of taking up the bonds issued under 
the mortgage to Payne and Dana ; and by resolution of said 
company 450 of the proposed new bonds, by order of the 
Board of Directors of said Company, were set apart ** to be 
used in retiring and cancelling the $900,000 of bonds issued 
by the State in aid of the road of this company ™ ; that the 
said railroad companies and their officers and agents at all 
times recognized the priority of the lien of the State Aid 
Bonds by issuing theirindivjdual paper, pledging and hy po- 
theeating their tirst mortgage bonds and land grant bonds 
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to raise money to pay the interest upon the State Aid 
Bonds. 

In view of the facts and law presented under this propo- 
sition, we respectfully contend that the Trustees under the 
mortgage foreclosed, the committee organized to buy in 
these corporations, and the officers and agents of both the 
Olel and the new corporations, not only had actual notice of 
the existence and priority of the lien of the State Aid 
Bonds, but that they in every conceivable form and manner 
recognized the priority and validity of the lien of the 
same, 

The basis and plan of payment for the Little Rock and 
Fort Smith Railroad and its properties, sold and purchased 
under the reorganization scheme, was as follows, to wit: 


The price at which said railroad and its property 


eee ee $50,000 

Costs and expenses of suit... 2... 006. 062 eee ee. 23,000 
Leaving the amount to be distributed ........... 827,000) 
There were 3,500 bonds of $1,000 each... 2.2.2... $3,500,000 
_ ‘** 25,797 coupons of S35 each. ........... 92,805 

” ** 3,500 coupons of $35 each............ 122,500 


Making total amount of bonds and coupons. ... .84,525,395 


Upon this basis each bond was worth........... $6. 1908 
25,797 coupons were worth...................6. 1857 
And 3,500 coupons were worth. ................. 1651 


Under the decree, the bonds secured by the mortgage 
were receivable in payment of the amount bid at said sale, 
and the Little Rock and Fort Smith Railway, the appel- 
lees, in payment of the purchase-money of said railroad, 
and its properties, filed with the Master, bonds and con- 
pons of the Little Rock and Fort Smith Railroad Company 
as follows, to wit: 
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3,398 bonds, $1,000 each, worth, at $6.1908. 821,036 33.84 
23,660 coupons, $385 each, worth, at) = -.1857.. 4,394 59.05 


3,398 coupons, $35 each, worth, at —-.1651.. 561 00.98 
Making the amount paid by railway in bonds 
ee $25,991 93.87 
The total amount payable in bonds and cou- 
IE 6 sin a itandetaceveuseeanaeckee $27,000 OO 
Deduct amount paid by defendant railway in 
bonds and coupons................... 25,901 94 
Leaving ~~ IN ie kee ae eedbounesnases $1,098 06 


to be distributed among the holders of bonds and coupons 
who did not participate in the scheme, and receive an in- 
terest in the corporation railway, the appellees. 


From the statement it appears that the appellees 
purchased 100 miles of completed railway, with its loco- 
motives, cars and rolling stock, at the rate of 8500 per 
mile; that out of the 850,000 which it thus paid to the 
Master as purchase money, $23,000 was expended in the 
costs of foreclosure, which left the sum of $27,000 for dis- 
tribution among the bondholders; that of the 827,000 thus 
left, the defendant railway company received from the 
Master $25,991.94, and $1,008.06 was the sum which was 
distributed among the persons who were bondholders, and 
did not participate in the scheme or reorganization. Does 
it stand to reason that this valuable property of 100 miles 
of completed road would have been turned over to these 
bondholders at a cost to them of less than $25,000, if it had 
not been believed that the purchasers took the property 
subject to the lien created by the Act of July 21st, 186s 4 

They took their chances in this respect, t, and must now 
abide by the consequences. The same observations are ap- 
plicable to the Little Rock, Mississippi River and Texas 
Railway, the other appellee. 
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FIFTH PROPOSITION. 


The State Aid Bonds issued under the Act 
of July 2ist, 1868, were created by the con- 
sent of the people of Arkansas, in accord- 
ance with the Constitution of that State. 


I,.—The proposition of the appellees is, that the State Aid 
Bonds are unconstitutional and void, because the people of 
said State never consented to the loan of the credit of said 
State, as required by Sec. 6, Art. 10, of the Constitution of 
said State then in force, viz.: 

‘*The credit of the State or Counties shall never be 
‘‘loaned for any purpose without the consent of the 
‘‘ people thereof expressed through the ballot-box.”’ 

This proposition involves the consideration of the last 

clause of Art. 5, See. 22, which provides as follows: 
‘* No publie act shall take effect or be in force until 
‘*90 days from the expiration of the session at which 
‘*the same is passed, unless it is otherwise provided 
‘in the act,” 
and the contention of the appellees is that the act not 
having stated in express words when it should take 
effect, and the Legislature having finally terminated its 
session on the 10th of April, 1869, the act in question did 
not go into effect until July 10th, 1869, and that accord- 
ingly when the people of Arkansas voted upon the propo- 
sition of loaning State credit—viz.: at the election held on 
the 3d of November, 1868—there was no law in effect which 
authorized said election to be holden. 

The last section of the act in question, viz.: Act of July 
21st, 1868, is as follows : 

‘*Sec. 12. Be it further enacted, THAT AT THE NEXT 
‘GENERAL ELECTION to be holden under the provis- 
‘ions of Section 3, Article 15, of the Constitution of 


‘this State, the proper officers having charge of such 
‘‘ election shall, upon a poll, as in other cases, take and 
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‘** receive the ballots of the electors qualified to vote for 
‘* officers at such election for and against this act, in 
‘‘complianee with Section 6, of Article 10, of the Con- 
‘stitution, such ballots to contain the words, ‘for 
‘** railroads’ or ‘against railroads,’ and if it appears that 
‘‘a majority so voting have voted ‘for railroads,’ this 
‘act shall immediately become operative and have 
‘full force, and all laws heretofore passed for loaning 
* the credit of this State in aid of railroads shall cease 
‘Sand be void ; but if a majority shall be found to have 
‘voted ‘against railroads,’ this act shall be void and 
‘have no effect.” 

And by Section 3, of Article 15, of the then Constitution 
of Arkansas, it was provided that, 

‘Sall general elections shall be held on the Tuesday 
‘succeeding the first Monday in November, and shall 
‘be biennial, commencing at the general election of 
‘A. D. 1868." 

The Act of July 21st, 1868, was passed by the Legislature 
under Section 6, Article 10, of the Constitution of 186s, 
which is as follows: 

‘The credit of the State or Counties shall never be 
‘loaned for any purpose without the consent of the 

‘* people expressed through the ballot-box,”’ 
and the argument of the appellees is, that when the peopie 
of the State, on the third day of November, 1868, in’ pur- 
suance of the direetion contained in the section of the Act 
of July 2st, 1868, just quoted, met together at the various 
polling places in the State, and voted upon the proposition, 
that they went through a useless and abortive ceremony, 
and that among others who participated in this mockery 
were all of the judges and lawyers of the State, none of 
whom were conscious that when they voted, the ballots 
they were casting were not worth the paper they were 
written on; none of whom were astute enough to discover 
that the remarkable omission had been made of the words 
‘this act shall take effect immediately,”* and that not 
even the legegislators themselves, who drafted the act and 
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passed the same in their representative capacity, and then 
voted upon it at the ballot-box, discovered the alleged fatal 
omission. 


AI.—The Act of July 21st, 1868, as far as the mere sub- 
mission of the question to the people was concerned, as to 
whether the State should loan its credit to the railroads, 
took effect so faras authorizing 2 vote to be taken, upon the 
day ofits passage, to wit, July 21st, 1868, 

It was not, and cannot be claimed, by the appellees that 
it is necessary to entitle an act to take effect immediately 
that it should have appended to it the words, * this act 
shall take effect immediately,’ or any words of a similar 
import. It is amply sufficient to make an act take effect 
immediately under Section 22, Article 5, of the Constitution, 
if it appear from the entire body of the act that such was 
the intention of the Legislature. Consulting the words of 
the act in question, it is impossible to reach any conclusion 
other than that the Legislature intended, so far as that 
body was concerned, that the act in question should for 
some purposes take effect af once, because two days after 
the passage of this act, to wit: on July 23d, 1868, the 
Legislature adjourned to meet on the third Tuesday in 
November, 1868, which was after the time when, by the 
12th Section of the Act, the sense of the people was to be 
taken upon the question of loaning the credit of the State, 
viz.: the third of November, 1868. 

By the express words of the act in question, shevedene, 
an election was to be held at a time anterior to the final 
termination of the Legislature. In view of this important 
element how can it be argued that the law was not to take 
effect until after such last mentioned period! Not only 
this. The time when the Legislature would finally be dis- 
solved, was not then, and could not then be known, and 
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vet the act in question fixed a definite period when the 
people were to vote upon the proposition. Moreover, the 
Act of the Legislature was completely performed when they 
submitted the question, and the act of the people when 
they gave their assent; if the people voted aye upon the 
proposition submitted to them, the business was settled, 
nothing more was to be done. 
‘If it appears,’ says the act, ‘* that a majority so 
* voting have voted ‘for railroads,’ (//s act shall imme- 
* dliately become operative and have full foree, and all 
‘Jaws heretofore passed for loaning the credit of the 
* State in aid of railroads shall cease and be void, but 
‘if a majority shall be found to have voted ‘against 
* railroads,’ this act shall be void and of no effee..” 


If there was not a complete and full submission of the 
question to the people by the Legislature on the 21st of 
July, 1868, how came the people to vote upon the question ? 
Is there anything more forcible than the interpretation 
given to a law by the entire people of a State? And if they 
had not voted on the third day of November, 1868, ** at 
the next general election,” WIEN COULD THEY HAVE 
votED 4 Never, because the time being fixed it would con- 
trol until new legislation were made upon the, subject. The 
counsel for the appellees very wisely refrain from giving us 
definite information as to whether the whole law became a 
nullity, by the failure of the Legislature to expressly fix 
the time when it should take effect, or whether the people 
could have voted upon the proposition at the election to be 
held fro years thereafter, viz.: on the 38d of November, 
1870, at a different time from that specified in the act. 
This shows the absurdity of the whole argument, and will 
any Court say in face of the specific direction to vote upon 
the project upon the third of November, 1868, that the 
Legislature intended that the people should not vote until 
November 3d, 1870? Is not such a conelusion in direct 
defiance of the statute? The construction contended for 
by the appellees is monstrous to reason and absurd and 
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unnatural in its consequences. It violates the fundamental 
‘anon of statutory interpretation, that the intention of the 
Legislature, whether discoverable from the words, or the 
subject-matter of the act, must be carried into effect. 


Again, the subject-matter of the Act of July 21, 1868, 
yields a very satisfactory and convincing reason for the 
omission of the usual words, “this Act shall take effect 

immediately,’ for the Legislature had no right to say that 
the act in question should take effect on its passage or any 
other time; that power was with the people; and assuming 
for argument’s sake in this connection, that it was a condi- 
tion precedent to the loan of the credit of the State, that 
the Legislature should first act, their power was exercised 
and exhausted in ‘he mere submission of the question to the 
people. 

It is perfectly manifest. therefore, that the Legislature 
fully recognized this condition of things, and the absurdity 
of using the words, ‘* this act shall take effect immediately,”’ 
because, under the circumstances, they would have been 
superfluous and meaningless. 

A case which strongly illustrates these views is that of 
State against O’ Neil, 24 Wis., 149. 

The infention of the Legislature of Arkansas, that the 
Act of July 21st, 1868, should take effect, for the purpose 
of taking an expression of the will of the electors, as to 
whether they were in favor of loaning the credit of the 
State to railroads, is foo manifest to be seriously questioned. 
The ¢ime for holding the election; what the tickets or ballots 
shall contain; and the qualification of those voting, are deti- 
nitely fixed, as well as the persons who are to receive the 
ballots. This implies an tutention on the part of the 
Legislature, that for the purpose of holding the election 
and ascertaining the will of the electors the act was to go 
into effect before the election was held. Is the legislative 
intent to be ignored when it is made as manifest as it is 

in this cuse ¢ Or, will the Court indulge in a construction 
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The Governor is authorized by Section 6 of Article VI., 
‘** To convene the Legislature on extraordinary occasions,” 
and by Section 8, of the same article, he is authorized ** to 
convene the General Assembly at some other place, when 
the seat of government becomes dangerotis, from the preva- 
Jence of disease, or the presence of a common enemy.”’ 

If the Legislature should be convened by the Governor 
under either of these sections, and they should pass laws, 
when would they go into effect in the cases where it was 
‘not otherwise provided in the act ¢?’’ The obvious answer 
is, in ninety days after the adjournment of the ‘* called” 
session, Suppose the Legislature meets at the time pro- 
vided by the Constitution (and under it the meetings are 
biennial), and they should come to the conclusion to adjourn 
over until the next winter, would not that ‘*session’’ be 
closed, and would not the succeeding session be called an 
‘adjourned ** session / 

The sole object of the provision was to allow time to have 
the laws published and distributed before they went into 
effect. This, it was supposed, could be done within ninety 
days after the expiration of the ‘*session*’’ at which they 
were passed ; hence the provision. The object was to fur- 
nish the people with the printed statute and allow them 
opportunity to be informed of what the law was, before it 
went into operation. This intent is carried out in letter and 
spirit by allowing the act to got into effect ninety days 
after the expiration of an adjourned session. The acts 
were printed and published, and thus the contemplated 
notice was given. The people received the notice and 
acted upon it. Instead of looking at the matter as a means 
of notice, an attempt is made to turn the provision into a 
limitation on the power of the Legislature, when it serves 
no purpose whatever, save to defeat the will of both the 
people and the Legislature. 

In the proceedings of Congress, we find that there were 
three **sessions”’ of the Fortieth Congress; that there 
were (iree ** sessions” of the Forty-first Congress. They 
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are marked, ‘‘ First Session Forty-first Congress,”’ ‘‘ Second 
Session Forty-first Congress,’ ‘*Third Session Forty-first 
Congress,’’ and so on as to all other sittings of Congress. 

We take it that the word ‘* session,”’ as used in Section 22, 
Article 5, of the Constitution of Arkansas, is not susceptible 
of any such construction as the learned counsel assumes, 
and does not even argue. They may say the Supreme 
Court of Arkansas has so decided. If it has, this Court is 
not bound to follow it upon a question of that kind. The 
Supreme Court of the United States in Gelpceke os. Dubuque, 
1 Wall., 175, said, it would ** not immolate truth, justice and 
the law, because a State Tribunal has erected the altar and 
decreed the sacrifice.” 

This Court is as able to judge of what is meant by the 
word ‘*session”’ as the Supreme Court of Arkansas. We 
contend the word is used in its ordinary meaning and ac- 
ceptation, just as it is in describing the sittings of Congress 
—that it is to apply to ‘called,’ sessions, ‘* adjourned ”’ 
sessions, as well as what is termed ‘‘regular’’ sessions. 
The Constitution fixes the time of meeting of the ** regular ’”’ 
session, the Legislature fixes the adjournment, and the be- 
ginning of the adjowmned session, and the Governor fixes 
the beginning and the Legislature the adjournment of the 
‘*called *’ session. 

Having conclusively established, that the word ‘‘session’”’ 
as used in Section 22, Article 5, of the Constitution of 4868, 
refers to the time of the adjournment of the Legislature, in 
this case, on the twenty-third of July, 18€8. we are pre- 
sented with this state of case: That allowing ninety days 
after the expiration of that session, for the act to take effect, 
an | admitting, for the sake of the argument, that the act 
did not enforce itself, by reason of being ‘‘otherwise pro- 
videl in the act ;’ then, in point of facet, the Act of July 
21st, 1868, by force of Section 22, Article 5, went into fect 
on the twenty-third of October, 1868—ten days before the 
election was holden—at which the people assented to a loan 
of the credit of the State. 
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(4.) The act took effect at the time the people voted upon 
it, viz.: November 3, 1868, 


The last clause of Section 12, of Act of July 21, 1868, is 
that ‘‘if it appears that a majority so voting have voted 
for railroads, this act shall immediately become operafire 
and hare full force, and all laws heretofore passed for 
loaning the ereditof this State in aid of railroads shall 
cease and’ be void ; but if'a majority shall be found to have 
voted against railroads, this aet shall be void and of no 
effect.* Certainly it cannot be claimed that there is any 
thing in the Constitution of Arkansas which requires the 
Legislature to set the machinery of the Constitution in mo- 
tion for any specified time before the people can give their 
assent to loaning the State credit. The Act of the Legisla- 
ture in submitting the question to the people, and the act 
of the people in consenting to loan the State credit may be 
simultaneous, Under any circumstances, all that can be 
rquired is that the stbmission be made and the people act 
upon it. Accordingly, the Legislature had the right to say 
to the people **if vou consent to the loan of the credit, and 
to the terms and conditions submitted by us to vou, then 
the thing shall be accomplished immediately.”’ 


This conditional or contingent legislation, as it is some- 
times called, is entirely legal, and is supported by 
abundant authority. 


Judge Cooley says, Const. Lim., p. (4th ed.) : 


‘To refer it to the people to frame and agree upon 
‘‘a statute for themselves would be equally imprac- 
* ticable and inconsistent with the representative svs- 
‘tem, but to take the opinion of the people upon a 
‘bill already framed by representatives and submit- 
‘ting it to them, is not only practicable but is in pre- 
‘cise accordance with the mode in which the Consti- 
‘tution of the State is adopted and with the action 
‘thus taken in many other cases. The representative 
‘*in these cases has fulfilled precisely those functions 
‘which the people asa democracy could not fulfill, 
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‘*and where the case has reached a stage when the 
‘** body of the people can act without confusion, the 
‘* representative has =~ aside to allow their opin- 
‘** ion to be expressed. The Legislature is not attempt- 
‘** ing in such a case to delegate its authority to a new 
‘agency, but the agent, vested with a large discretion- 
‘‘ ary authority, is taking the opinion of the principal 
‘*upon the necessity, policy and propriety of an act 
‘* which is to govern the principal himself. Upon this 
‘** point there is great force in what is said by Redfield, 
* Chief Justice, in State against Parker, 26 Vermont, 
“357: ‘Ifa portion of a law may fairly be made to de- 
** pend upon a future contingency, then in my appre- 
oily enstentl makes no essential difference what is the 
‘** * nature of the contingency so it be an equal and fair 
‘** one, a moral and legal one, not opposed to sound 
‘** * noliev and so far connected with the object and pur- 
‘* * noses of the statute as not to be a mere idle and ar- 
‘* * bitrary one.’ . - ad 

See also Smith es. Janesville, 26 Wis., 291. 

Louisville & C. R. R. Co. 7s. Davidson, 1 Sneed, 

637. 

Hammond rs. Haines, 25 Md., 541. 

Williams cs. Cammack, 27 Miss., 209. 

Gillespie rs. Palmer, 20 Wis., 544. 

State rs. Noyes, 10 Fost., 292. 

Bull rs. Read, 13 Grat., 78. 

Johnson vs. Rich, 9 Barb., 680. : 

State os. Reynolds, 5 Gilm., 1. 

A. & Robinson rs. Bidwell, 22 Cal., 349. 


Finally the point upon which the Supreme Court of the 
State of Arkansas, in the case of the State against the Little 
Rock, Mississippi & Texas Railway, bases its opinion, is 
that there was no law in force authorizing the holding of 
the election which was held on the 3d of November, 
1868, and this is the point urged by appellees in this 
ease. This whole argument is based upon the false propo- 
sition that an act must be in force to have authorized the 
holding of the election. In the case of Daniely cs. Cabaniss, 
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52 Georgia, 223, the precise question was made under a con- 
stitutional provision not materially different from that of 
Arkansas, at the time of the passage of the Act of July 21, 
18638, 
The Fourth sub-division of Section 4 of Article 3 of the 
Constitution of Georgia, is as follows : 
‘* No law shall be passed by which a citizen shall be 
compelled against his consent, directly or indirectly, 
‘* to become stockhoider in, or contribute to, any rail- 
‘road or work of public improvement, except in the 
‘case of the inhabitants of a town or city. In such 
‘Senses the General Assembly may permit the corporate 
‘authority to take stock or make such contribution or 
‘engage in any such work aftera majority of the qual- 
ified voters of such town orcity, voting at an election 
* held for the. purpose, shall have voted in favor of the 
‘same, but not otherwise.” . 


Under this provision the citizens of the town of Forsyth, 
without anu enabling act, authorizing the vote to be taken, 
held an election for the purpose of ascertaining whether 
stock should be taken in certain corporations. The vote was 
in favor of the subseription, and bonds of the town were 
issued to pay the same, the bonds reciting that the vote had 
been had. ‘The bonds:*had passed into the hands of a dona 
Jide holder, and certain citizens commenced suit to restrain 
the collection of a tax which had been levied to pay the 
interest and prineipal of the bonds, 

Among other propositions contended for to show that the 
bonds were not valid obligations of the city, and that the 
subscriptions made to the stock of the corporation was void 
for want of power, was (hat there was no law in existence 
at the time the vole was taken authorizing the holding of 
the election, Tw answer to this proposition the Supreme 
Court of Georgia said : 

* There is nothingin the Constitution prescribing the 
* time of the assent of the people toan Act of the Leg- 
‘*islature, authorizing the corporation to engage in a 
‘public work. The language is just as applicable, 
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‘* perhaps more so, to the idea that the vote is taken 
‘* before the act as the contrary, and there seems to be 
**no reason why either way does not conform to the 
‘** constitutional provisions. The main idea is to know 
‘* that the enterprise is approved by the people by a 
‘** formal election held oe proper rules. In the case 
‘‘of a town or city where there is perfect machinery 
‘for the purpose, there is just as much, and perhaps 
‘** more, propriety in coming to the Legislature with the 
‘** will of the people already ascertained, as to get the 
‘** act, and then learn if the object be approved by the 
‘* people.”’ 


The Constitution of 1868 does not prescribe the ¢ime when 
the assent of the people shall be ascertained. It does not 
declare that the assent shall be obtained in pursuance of 
law. <All that is required is that it must be obtained before 
the loan of the credit is made. The people regarded and 
accepted the act as law and as being in force. They voted 
on the proposition of loaning the credit, believing they were 
legally authorized to do so. The vote was had at a general 
election, and there is no pretense of unfairness. The peo- 
ple are not objecting to it, and never have, but only the re- 
cipients of its bounty. 


III. Preliminary legislation was not a condition precedent 
to the legality of these bonds, which the people voted to 
issue, under the circumstances disclosed in this case. 

It must be conceded by the counsel for the appellees that 
there is nothing in the Constitution of the State of Arkan- 
sas which expressly requires preliminary legislation before 
the people can vote upon the question of loaning the State 
credit; but the argument is, that the necessity for such 
preliminary legislation is implied, and that the people 
could not be set in motion without some prior act of the 
legislative body. Now, the sole power of loaning the credit 
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of the State is with the people. The Legislature has noth- 
ing to do with its exercise, because it was expressly taken 
from that body by the Constitution, and placed in the hands 
of the people Accordingly the effect of the argument on 
the other side is this: that although the people have fully, 
fairly and overwhelmingly voted in favor of loaning the 
credit of the State to the railroads, although the Legisla- 
ture did, as a matter of fact, consider the question and pass 
a statute submitting the proposition to the people, vet, 
because the people, as is alleged, voted prematurely on the 
question—although they voted upon the day they were 
directed to vote upon the proposition by the Legislature, 
viz.: at the next general election—still the act was void. 

We respectfully submit that however powerful this 
view might have been as an original question in any 
contest previous to the issuance of bonds, that to-day, or 
at any time after the bonds were issued, and after they 
found their way intothe hands of bona fide purchasers 
with a statement in the body of the bonds that they were 
issued in pursuance of the Act of July 21st, 1868, and said 
act had been submitted to and ratified by the people, the 
objection cannot now be raised, if ever: and that the case 
“annot by any species of reasoning be resolved into one 
where there was an absolute want of power. 


IV. The Act of July 21st, 1868, is in no just sense a 
public act within the fair meaning of the Constitution. 

The object of this clause of the Constitution of Arkansas, 
and of similar clauses, to be found in most of the Constitu- 
tions of the different States was, to overcome the old rule 
of law by which statutes were to take effect, from the first 
day of the session at which they were passed. The old 
English rule was, that if the act was not directed to operate 
from any particular time, it took effect from the first day 
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of the session at which it was passed, though this date was 
purely fictitious, and might be weeks, or indeed months, 
before the act was assented to by the sovereign, or, in fact, 
even before the bill was brought in; and this extraordinary 
application of the doctrine of relation was actually adhered 
to and acted upon in England as late as the latter part o 
the last century. (Sedgwick on the Construction of Stat- 
utes, &c., 2d ed., p. 65.) : 

‘The rule,’ continues the same author, ‘* was finall 
‘‘altered by the Statute 33, George IIL, ¢. 13, which 
‘declared that laws shall operate from the time of 
‘their receiving the royal assent. * * * It is very 
‘** plain that both of these provisions are contrary to 
‘common sense, and may often produce great injus- 
‘* tice. It is impossible that the citizens or subjects of 
‘‘an extensive and populous country can obtain any 
‘* accurate knowledge of the purport of an act on the 
‘‘day of its passage. * * * In this country the mis- 
‘* chievous results of the original English rule are usu- 
‘ally obviated either by constitutional or statutory 
‘* provision. * * * But in regard to Federal legislation 
** the rule is supposed to be identical with that now in 
‘* force in England; that every law takes -effect on the 
‘*day of its passage. ‘ This subject is of no small con- 
‘* sequence, as the law is assumed to be known by 
‘‘every citizen from the time fixed for it to go into 
‘operation, ignorantia legis neminem excusat,”” 


It is perfectly manifest when the object or purpose of 
this clause of the Constitution is kept in view, that the sxb- 
mission by the Legislature to the people, of the State of 
Arkansas, of the proposition as to whether the credit of the 
State should be loaned, was not a public act within the 
meaning of the Constitution. The *‘ public act” referred 
to in the Constitution was an act which had the foree and 
carried with it the authority of a law. The ‘‘act”’ in the 
Constitution referred to such legislation as would be em- 
braced within the definition of municipal law, viz., ‘‘a rule 
of civil conduct prescribed by the supreme power in a State, 
commanding what is right and prohibiting what is wrong.”’ 
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(1 Black. Comm., 4 Cooley’s Ed.) ‘Acts’? and ‘‘laws”’ 
are always used interchangeably, and mean the same thing. 
Now there can be no good reason for applying the rule of 
construction to the Constitution of Arkansas to this Act of 
Legislation of July 21, 1868, viz., that no public act shall take 
effect ov be in foree until ninety days from the expiration of 
the session, because, of and by itself, the proposition of J uly 
21, 186s. never was a completed ‘act.’ authorizing the 
loaning of the eredit of the State, and it never could take 
effect unless the vote of the people sanctioned it. Hence 
there would seem to be no propriety in classifying such 
preliminary legislation under the term ** publie act.” The 
provision of July 21, 1868, contained none of the constituent 
parts of a public act or law. 

This statute or provision—call it what you may—passed 
by the Legislature on the 21st of July, 1868, contained none 
of these elements. It was nothing more than a proposition, 
it had no foree or efficacy, and could have none without 
the consent of the people. , 

Keeping in view, therefore, the objects of these 60 or 
90-day clauses in the various State Constitutions, we submit 
that the act in question does not come within them. The 
intention of the Constitution was to give the people of the 
State a full and fair notice of the different ** Jams.’ It 
clearly was not intended to apply to a case where the 
people formed themselves, as it were, intoa huge legislature 
and voted, not indirectly through their representatives, but 
directly themselves, and thus made the law, and which did 
not become law or an act until they had so voted. 


V. The Act of July 21, 1868, has been regarded and 
treated by every branch of the Arkansas State Govern- 
ment, from its passage down to the vear 1877, as a valid 
constitutional enactment, and has received many practical 
recognitions in favor of its validity. 
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(a.) The practical construction given toa statute by the 
public officers of the State and acted upon by the people is 
to be considered, and is, perhaps, decisive in case of doubt. 


Union Insurance Co. rs. Hoge, 21 How., 35. 
Matthews rs. Com'rs, ete., 41 Geo., 157. 

See Plummer rs. Plummer, 37 Miss., 185. 

Ex parte Selma and Gulf R. R., 45 Ala., 696. 


(4.) The Act of July 21st, 1868, has been recognized by 
various statutes. 

It is found among the Session Laws of the State of 
Arkansas of the year 1868, in the official edition as duly 
authorized by the Government. Under the Act of July 
21st. 1868, the persons who were to constitute the Board of 
Railroad Commissioners were not named, and this omission 
was supplied by the general railroad law of Arkansas, 
passed July 23d, 1868, the 25th Section of which provided 
that the said Board of Railroad Commissioners should con- 
sist of the Governor, Commissioner of Internal Improve- 
ment and Secretary of State, thus showing a distinct 
recognition of the validity of the Act of July 21st, two 
days after it was passed, and a further recognition is to 
he found in the 26th Section, where the subject of State aid 
is expressly alluded to. 


Again, in February of 1869, a resolution was introduced 
in the House of Representatives of this character: 


‘* Whereas, at the last general election the legally 
‘* qualified voters of this State decided that aid from 
“ the State should be given to the building of railroads 
‘throughout the State, and whereas, no report has 
‘* been made to this House of any such aid having been 
‘* given, therefore be it 

** Resolved, That the Governor be and is hereby re- 
‘* quested to report to this House, if any such aid has 
‘* been given to any of the roads in this State, and if 
‘so, to what amount and what roads have received 
‘such aid; if no aid has been awarded, to report the 
‘‘ cause why it has not been given.”’ 
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This resolution was passed and the Governor duly re- 
sponded. (Pages 34 and 35 of the documentary evidence of 
appellants). 

Then we have the Aet of April loth, 1869, whieh was 
passed as amendatory or supplementary to the Act of July 
2ist, I868, for the purpose of providing with more detail 
the methods of collecting and enforcing the payment of 
the interest upon the bonds, by the railroad companies, 
and whieh aet of itself is a sutticient argument to show that 
the Legislature intended and considered that the Act of 
duly 2st, Pses, should take effect immediately upon its 
passage, because if was an express recognition that the last 
named act was then actually in full foree and vigor. 

The Aet of July 2ist, IS68. was again recognized in 1871 
by the Legislature as a valid and subsisting aet, by the 
passage of * An Aet for the Relief of Railroads, approved 
* Mareh 2th, IS71, repealing, altering and amending the 
* Joth Seetion of the Aet of July 2ist, Ts6s." 

And in March, 1873, the Legislature had before it for its 
consideration, ** A bill to be entitled an Act amendatory of, 
‘and supplemental to an Act to aid in the construction of 
* railroads, approved July 21st, 1868,"° the object of which 
act was to release the companies from the payment of the 
principal and interest of the State Aid Bonds, upon condi- 
tion that the companies would release the State from a 
further issue of bonds, and upon delivery of stock in said 
railroad companies equal to the amount of bonds issued to 
the respective companies. Said bill providing for the levy 
of a three mill tax to pay the interest of said bonds and 
create a sinking fund for the redemption of the same. 

Finally, the Act of July 21st, 1868, and the operations 
under it are most strongly recognized and contirmed as legal 
by the two provisions of the Constitution of Arkansas of 
1874, which in substance provided that the indebtedness of 
the railroad companies to the State, created by the loan of 
the State credit, should not be in any form released except 
by payment of the same in full. (Section 33, Article 5, 
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Constition of 1874; Section 12, Article 12, Constitution 
of 1874.) 

(c.) Reeognitions of the validity of the Act of July 2Ist, 
1868, by the Governor of Arkansas. 

The Governor having signed the act. which of itself con- 
stituted a most authoritative declaration that it went into 
effect on the date of its passage, followed this recognition 
by a message to the Legislature on the 24th of November, 
Isés, in which the act wasagain recognized in the following 
words : 

‘The importance in building up a railroad system, 
‘which will invite immigration and develop our vast 
** resources, has been recognized and indorsed by the 
‘**most unanimous vote of the people. The aid pro- 


** vided by a law thus ratified will secure the comple- 
** tion of all important lines of road.” 


Again, on the 3d of March, 1869, in response to an inquiry 
made by a resolution of the House of Representatives, he 
sent in a message, stating that no award has been made of 
State aid, under the provisions of the Act of July 21st, 
1868, down to that time. 

On the 16th of March, 1869, in a message to the Legisla- 
ture he reported that the Board of Railroad Commissioners 
have made awards of State aid to the Cairo and Fulton 
Railroad Company for 300 miles of its line; to the Little 
Rock and Helena Railroad Company, 98 miles of its line; 
to the Memphis and Little Rock Railroad Company, 90 
miles of its line; to the Little Rock, Pine Bluff and New 
Orleans Railroad Company, 112 miles; to the Mississippi, 
Ouachita and Red River Railroad Company, 100 miles of 
its line. 


Again, on the 4th of January, 1871, in a message to the 
Legislature he makes use of the following langnage: 

‘In my first message to the General Assembly, 

** delivered July 3d, 1868, I took occasion to recom- 


‘‘mend the passage of a_ bill authorizing the loan of 
‘* the bonds of the State to aid in the construction of a 
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‘railroad. The Legislature acted promptly in the 
‘matter, and passed a bill, which, at the general elec- 
‘tion following, was submitted to the people and 
‘*Sapproved by a very large majority.” 

(7. Reeognitions of the Act of July 21st, 1868, by the 
Judiciary. 

On the 7th of October, 1871, the Treasurer of State, 
through the Attorney-General, tiled his petition in the 
Pulaski Chancery Court, setting up that the Little Roek 
and Fort Smith Railroad Company had made default in the 
payment of the interest which was due and payable on the 
first day of October, 1871, and praying that a writ of 
sequestration be issued and areceiver be appointed, as pro- 
vided by the Act of July 21st, 1868, and that of April 10th, 
1869. That in pursuance of the prayer of said petition 
the said Pulaski Chancery Court issued said writ of seques- 
tration and appointed a receiver to take and receive the 
income and revenue of said company. 

It was again recognized by the Pulaski Chancery Court 
on the 1ith day of April, 1873, when the Treasurer of the 
State, through the Attorney-General, filed his petition in said 
Court, alleging that the Mississippi, Ouachita and Red River 
Railroad Company had made default in the payment of the 
interest due upon the bonds issued by the State of Arkansas 
to siid company, payable first of April, 1873, and praying 
the issue of a writ of sequestration and the appointment of 
a Receiveras provided by theActs of.July 2tst, 1868, and that 
of April 10th, 1869. That in pursuance of said prayer the 
Pulaski Chancery Court issued the writ of sequestration as 
prayed for, and appointed a Receiver to take and receive 
the income and revenue of said company, which said Re- 
ceiver continued to do until after the passage of the Act of 
May 29th, 1874, aforesaid. 

It was again recognized by .the Pulaski Chancery Court 
on the 11th of April, 1873, when the Treasurer of State, 
through the Attorney-General, filed his petition in said 
Court, alleging that the Little Rock, Pine Bluff and New 
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Orleans Railroad Company had made default in the pay- 
ment of the interest upon the bonds issued by the State of 
Arkansas to said company, payable April 1st, 1873, and 
praying the issue of a Writ of Sequestration and the appoint- 
ment of a Receiver, as provided by the Acts of July 21st, 
1868, and that of April 10th, 1869. 

It was again recognized by the Pulaski Chancery Court, 
in asimilar proceeding against the Memphis and Little Rock 
Railroad Company, and against the Arkansas Central Rail- 
road Company. Thus the act was recognized by the Courts in 
five separate and distinct suits, instituted by the State of 
Arkansas, under and by virtue of its provisions, and the 
relief prayed for granted. 

Again, we find the Trustees under the mortgage executed 
by the Little Rock and Fort Smith Railroad, pleading the 
Act of July 21st, 1868, and asking this Court to determine 
the priority of the lien thereby created, and down as late as 
the year 1876, we find the Commissioners appointed by the 
Court reporting that the persons who had furnished money 
to pay the interest on the State Aid Bonds issued to the 
Little Rock and Fort Smith Railroad Company, were en- 
titled to be reimbursed the amounts thus paid by them from 
the appellee, the Little Rock and Fort Smith Railway. 

In addition to this, we find the appellee coming into 
this Court protesting against the allowance, not on the 
ground that it is not liable, but on the ground that the 
allowance is more than it should be. We find other parties 
protesting against the allowance of such claims on the ground 
that neither the appellee, the Litthe Rock and Fort Smith 
Railway, or the Little Rock and Fort Smith Railroad Com- 
pany, was liable therefor, and finally we find this Court 
overruling said protests, and compelling the defendant com- 
pany, at the end of an execution, to pay the same. 

(e.) Reeognition by the companies receiving State aid. 

So far as the companies are concerned, all of them fully 
recognized the Act of July 21st, 1868, by applying for State 
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aid under said act, and by paying or furnishing the money 
to pay the coupons upon the State Aid Bonds issued to 
them, down to and including the first of October, 1872. 

In the face of all these recognitions, both by the State 
and the railroads the Court is asked to declare the law void. 

The reeeption and long acquiescence in the statute as 
printed and distributed by authority, by those who had it 
always in their power to alter or annul it, and did not, may 
be distinetly treated as a ratification of it by the people. 


VI. The appellants were sustained in their view of the 
case on the trial of this cause, the learned Associate Justice 
stating as follows: 

‘** In my opinion this view of the matter, though sus- 
‘tained by the opinion of the Supreme Court of the 
‘** State in the ease of the State of Arkansas es. The 
** Little Roek, Mississippi River and Texas Railroad 
* Company, 30 Arkansas, R. 701, is erroneous, 

“That opinion and the argument made now in sup- 
** port of it, are based upon the idea that a separate 
‘* statute, with all the incidents required to make it a 
‘** perfect’ law in itself was necessary to enable the 
** people to vote whether this proposition should be- 
‘come a law or not. To me it appears plain that the 
‘bill is not a law until approved by the vote of a 
‘majority of the people, as the constitution required. 
‘** Until then it is but a project for a law; a bill which 
‘** hecomes a law when so approved. The Constitution 
‘** means this, or it is without meaning. 

‘The Legislature which framed this bill so under- 
* stood it and acted on that view. The section copied 
‘above declares that if the vote is for the law, it 
** shall then immediately be a law and go into opera- 
“tion. If against it, the act shall be void and of 
‘no effect. The statute then, in describing the means 
‘by which the vote shall be ascertained, declares 
** when it shall go into operation, fixes a time different 
** from the ninety days after the expiration of the ses- 
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‘* sion, namely, the time when the vote is counted and 
‘* the result is ascertained. 

‘* This voting by the people is a necessary part of 
‘*‘ the proceeding by which this class of statutes is en- 
** acted, and they are not laws until this is done. 

‘* The statute under consideration, when it thus be- 
‘“came a law, did contain a specific designation, as 
‘* required by the constitution, of a time when it 
‘should go into effect, and it is not void for want of 
**such direction. It was not a law, nor did it on its 
‘face purport to be a law until the approval by the 
‘** people was officially ascertained. When this was 
**done it contained a definite provision for the time 
‘when it should go into effect. I can see no want of 
‘conformity to the constitution in this respect, and 
‘this opinion is contirmed by the contemporaneous 
‘action of the Governor, the commissioners appointed 
‘*to determine the roads which should receive the 
‘** bonds and the amount to be awarded each road, and 
‘** by all the State officers who were called upon to act 
‘** under the law.”’ 


SIXTH PROPOSITION. 


The decision of the Supreme Court of Ar- 
kansas in the case of the State of Arkansas 
against the Little Rock, Mississippi River 
& Texas Railway Co.,31 Arkansas, 70I, is 
not binding upon and should not be followed 
by this Court. 


I.—This decision is contrary to reason and utterly unsus- 
tained by precedent. 


We have in the preceding portion of this argument en- 
deavored to show, and, we think, successfully, that the 
act of July 21st, 1868, was in all respects valid under the 
Constitution of the State. But there is a stronger reason 


202 


to add than that contained in the foregoing suggestions 
why this court should not follow the decision upon which 
we are commenting. That case was submitted to the Cir- 
cuit Court of Pulaski County upon an agreed statement of 
facts, which also contained the following stipulation, viz.: 
‘Tf upon the foregoing statement of facts the court 
‘* shall be of the opinion fhat the defendant corpora- 
‘tion is liable IN ANY FORM OF ACTION OR PROCEED- 
‘“inG, or by any process, forthe sums of money so as 
‘* aforesaid paid by the State, as an interest, judgment 
‘*mayv be rendered in favor of the State for the sum so 
‘ paid, with interest thereon from the respective dates 
‘‘ of payment at the rate of six per centum per annum, 
‘which judgment may be paid or satistied in the 
‘manner provided in section 7 of the aforesaid act of 
* July 2ist, 1868, for the payment of the annual tax 
‘* therein specified.” 

It will be observed in the next place that the State of 
Arkansas was in court not pleading the unconstitutionality 
of the statute in question, but expressly affirming it, and 
resting its right to recover upon the statute, and that the 
appellees, for whose benefit the bonds were issued, and 
which had received ‘the bonds of the State, negotiated 
the same and appropriated the proceeds towards the con- 
struction of the road, was the party in court assailing the 
validity of the enactment. 

Now, assuming for the purposes of this branch of the 
discussion that the reasoning of the learned Court is such 
as to commend itself to this Court, yet we insist that the 
conclusion reached by that learned tribunal was most palp- 
arly wrong and utterly indefensible in law. For even if 
those bonds were issued under a law not passed in accord- 
ance with the Constitution, the company which had received 
and negotiated them and was in the possession of the pro- 
ceeds derived from that sale, could not be heard in any 
court to set up such a defence. 

R. R. Co. vs. Schutte, 103 U. S., 118. 
Furgeson vs. Landrum, 1 Bush, Ky., 548. 
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Furgeson vs. Landrum, 5 Bush, Ky., 235. 
Jamison rs. Griswold, 2 Mo. Appeals, 150. 
Jamison rs. Griswold, 6 Mo. Appeals, 407. 
Burlington es. Gilbert, 31 Iowa, 056, 
Bidwell rs. Pittsburg, 418. 

Mote os. Detroit, 182 

People rs. Muray, 5 Hill, 472. 

Tash vs. Adams, 10 Cush., 252. 
Bigelow on Estoppel, 509. 


Under the agreed statement of facts, the State of Arkan- 
sas was not limited to a recovery upon the bonds them- 
selves, nor was it necessary for her to show as a condition 
precedent, that the bonds were valid obligations of the State, 
because the defendant in that action expressly stipulated 
that if liable at all, the form of the action or proceeding 
would not constitute any barrier toa recovery by the State; 
and will any lawyer contend that the defendant in that 
action was not liable at the hands of the State, at the in- 
stance of the State of Arkansas, for money paid out and 
expended at the request of the defendant. 

In this alleged transaction of paying out money for the 
defendant to meet the interest upon these coupons, was not 
the State acting as the agent of the defendant? How then 
can it be maintained that the State could not recover? The 
learned Court in Arkansas utterly ignored these elementary 
principles of law and treated the case precisely the same as 
if the State was suing to recover for money lost at play. 
There was nothing in the facts of this case showing that the 
transactions by the State in issuing her bonds to aid these 
railroads was against the public policy of the people, but 


. on the contrary it appears that the public policy of the 


people, as expressed in the Constitution of the State itself, 


invited and authorized the people of the State to do the 


very thing which they attempted to do in the act of July 
2ist, 1868, and the case was determined by the Court upon 
the principle that, technically, there was no law in force 


204 


when the people voted upon the proposition. This, then, 
is not analogous to an action brought by a plaintiff to re- 
cover money lost at play or upon a contract against public 
policy contra bonos mores. 

The Court fully sustains this view in Louisiana es. Wood, 
102 U. S., 294, 2u8 and 29090. Mr. Chief Justice Waite in that 
‘ase said : | 

‘The present action can be sustained on either of 
‘* these grounds. The money was paid for bonds ap- 
‘*parently well executed, when in fact they were not, 
‘** because of the false date they bore. This was clearly 
‘money paid by mistake. The consideration on which 
‘payment was made has failed, because the bonds 
‘‘were not, in fact, valid obligations of the city. And 
‘*the money was got through imposition, because the 
‘‘citv, with intent to deceive, pretended that the false 
‘*date the bonds bore was the trueone. While, there- 
‘* fore, the bonds cannot be enforced because defectively 
‘‘executed, the money paid for them may be recovered 
back.” 


II. The questions involved in the case of the State 
against the Little Rock, Mississippi River and Texas Rail- 
way are entirely different from those which arise in this 
case. 

(a) The issue in the case in the Supreme Court of Ar- 
kansas was between the State and the railroad companies. 
The bondholders were not parties to that suit, and their 
status was not and could not have been considered by: the 
Court, and neither of the two great questions of the present 
case, viz. First, as to whether the companies are estopped 
from setting up the unconstitutionality of the Act of July 
2QIist, 1868, and, Second, whether there was a lien or not, 
was considered by the Supreme Court of Arkansas, but on 
the contrary, it is expressly stated in the opinion of the 
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Court in that case, that ‘* the question of lien upon the road 
and its effects need not be considered.”’ 


(6) Decisions of the State Courts will not be followed by 
the Federal Courts, unless the very point is involved. 
Carroll es. Carroll, 16 How., 275. 
Tompkins’ rs. L. R. and Ft. Smith R. R. Co., 
15 Fed. R., p. 6. 


III. Federal Courts do no not follow the decisions of 
State tribunals on questions of ** general law.” 

This proposition is sustained in Olcott against Super- 
visors, 16 Wall., 628. 

The question decided by the Supreme Court of Ark- 
ansas must be treated as one of ‘*General Law.” No 
section of the Constitution of Arkansas is here in dispute ; 
the meaning of no words or language therein used is neces- 
sarily involved ; it is a question of ‘*General Law” as to 
when a statute takes effect. This provision of the Con- 
stitution of Arkansas is not peculiar to that State. It 
exists in the Constitution of almost every State in the 
Union, and in this very case precedents from other States 
have been used by the counsel for appellees, as claiming to 
show when a law takes effect. Now, is there any snbstan- 
tial difference between this question and the one involved 
in the case of Olcott against the Supervisors‘ If the judg- 
ment of the Supreme Court of Wisconsin declaring that a 
certain act within the meaning of the Constitution author- 
ized the levy of a tax for a private, and not pyvb/lic purpose, 
is not to be followed, why should a decision of the State 
Court of Arkansas upon the general subject of when a law 
takes effect be regarded as binding! The decision of the 
Supreme Court of the United States upon this subject as 
to when the law took effect, will be just as applicable to 
Illinois, Ohio or New York as to Arkansas. In Branch 
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against the Macon & Brunswick Railroad Co., 2 Woods, 
359, the Court held that the question whether the Courts 
of Georgia had the power to take a railroad out of the 
possession of the State, which possession she had assumed 
under statutes authorizing the enforcement of railroad 
bonds, and upon which default had been made, was a 
question of general law. The Court, through Mr. Justice 
Bradley, says: | 
“The Supreme Court of this State has recently held 
‘in the case of Printup against the Cherokee Rail- 
road Co., 45 Georgia, 365, that the courts of this 
State have no power to take a railroad out of the 
possession of a State, as the question is one of 
‘veneral consideration, not dependent upon any 
special statutory law of the State of Georgia. This 
‘court, asa court of equal and co-ordinate jurisdic- 
tion, would not ‘be absolutely bound by that decision, 
but would only give it such regard as the respect 
‘due to the learned Court which made it, properly 
** required.”’ 


* 
* 


* 
° 


* 
* 


IV. Nor will the decisions of State courts be followed 
in cases involving commercial securities or negotiable 
instruments, 

it may be conceded that the decisions of the Supreme 
Court are not wholly unanimous upon this head; but still 
we claim that the exception is fully sustained by a majority 
of the cases. 

Swift es. Tyson, 16 Peters, 1. 

Watson es. Tarpley, 18 How., 517. 

Citv of Chieago rs. Robbins, 2 Black, 732. 
Gelpke es. City of Dubuque, 1 Wall., 175. 
Butz ves. City of Museatine, 8 Wall., 575. 
Olcott es. Supervisors, 16 Wall., 678. 

Town of Pine Grove es. Talcott, 19 Wall., 667. 
Town of Venice vs. Murdock, 92 U. 8., 494. 
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Commissioners rs. Thayer, 94 U. 8., 631. 
County of Cass rs. Johnston, 95 U. S., 362. 
Fairfield es. County of Gallatin, 100 U. S., 4 
Oates vs. National Bank, 100 U. S., 239. 


In Railroad Companies against Schutte, 103 U. 8., 118, 
the Court said : 
‘In the State of Florida vs. Anderson, 91 U. 8., 
‘* 667) we said this delicate question was one it was 
‘‘eminently proper the Courts of Florida should deter- 
‘*mine; and irhile we are not now prepared to say 
‘that these decisions are conclusire on us, they are 
** not of such doubtful correctness as to make it proper 
“that they should be disregarded. The conclusions 
‘* were reached by applying the language of Art. 12, 
** See. 7, of the Constitution of 1868, to the condition 
‘‘of affairs in the State when that Constitution was 
‘adopted. Such a question is peculiarly within the 
‘** province of the Courts of the State to decide, and 
“sare ought not to depart from what they hare done, 
‘except for imperative reasons. 


V. Neither will the Courts regard as binding the decision 
of the State Court, where it appears that the case 
relied on is one of a fictitious or simulated character. 

The facts in relation to this case of the State against the 
Little Rock, Mississippi River and Texas Railway, 31 Ark., 
701, show that the State had no claim whatever against the 
railroad companies for moneys advanced by her to pay the 
interest upon the bouds; that the money had been actually 
paid by the companies themselves, and THAT AS A MATTER 
OF FACT THERE WAS NO FOUNDATION WHATEVER FOR THE 
Action, The agreed statement of facts in relation to the 
payment of the coupons attached to the bonds issued to 
the Little Rock, Pine Bluff and New Orleans Railroad, 
and that of the Mississippi, Ouachita and Red River Rail- 
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road, which were purchased by the appellees herein, is 
as follows : 

‘**The money with which to pay the interest coupons 
‘maturing upon said State Aid Bonds, issued to the 
‘* Little Rock, Pine Bluff and New Orleans, and the 
** Mississippi, Ouachita and Red River Railroad Com- 
** panies, down to and including October 1, 1872, was 
furnished by said respective companies ; and at the 
‘time of the instituiion of the suits against the Little 
** Rock, Mississippi River and Texas Railway, the 
‘** defendant corporation (reported in 31 Ark., p. 701 
** ef seq.) the books in the office of the Treasurer of 
* said State showed, and now show, that no part of 
‘the money sought to be recovered in said last men- 
‘*fioned action was ever furnished by said Stute of 
“ Arhansas or ny of its office rs. But it is agreed 
‘that neither the defendant corporation nor any of its 
** officers or attorneys had any knowledge of the afore- 
‘said payments by said company, prior to the instl- 
“tution of this suit, and that none of the stoekhold- 
‘ers of the defendant corporation were ever stockhold- 
‘ers of the said Pine Bluff and Ouachita Companies, 
‘Sand said suit was defended by said defendant cor- 
‘poration, upon the assumption that said interest 
“money had been provided by said State.’ 


It will be seen from this statement that the books in the 
Treasurer's ottice of the Treasurer of Arkansas, at the com 
mencement of said suit, fully and actually advised the offi- 
cers of the State of Arkansas of the admission herein made, 
and an examination of those official public records would 
have diselosed this faet to the appellees herein, if it 
had taken the trouble to examine the records in rela- 
tion to such payments. This being true, the ignorance of 
the parties to that suit onght not, and cannot, be regarded 
in any other light than that they were trying to make a 
simulated ‘case. It will thus be seen that if a judgment 
had been rendered against the appellees herein in that suit, 
that it was in condition to have moved for a new trial, 
if the judgment had been adverse to it, wpon the ground of 
newly discovered evidence, and have pleaded the pay- 
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ment by these companies, and thus avoided all liability in 
that suit. 

Again, this suit was one, as has been before remarked, in 
which the State Aid bondholder was not represented ; and 
to show that a decision rendered in a cause to which one is 
not a party, and by which his rights is to be foreclosed, is 
to say that a man shall be precluded of his rights without 
having had his day in Court. The fact that this money 
with which those coupons were paid was furnished by the 
respective companies, and that the State had no interest in 
said coupons, and no right to a recovery thereon, is one 
which could as easily have been ascertained at the time of 
the trial of said suit as at any time since; for it stands 
conceded of record, and by the agreed statement of facts, 
that the fact that the payment was made by the respective 
companies was then shown by the hooks in the Treasurer's 
office, and has been continually shown by such books down 
to the present time. 

While it is conceded in the agreed statement of facts 
that neither the defendant corporation nor any of its offi- 
cers or attorneys had any Knowledge of the payments of 
the company prior to the institution of the suit, Chere is no 
such concession in respect to the holders of the alleged first 
mortgage, and that suit furn ished a very convenient 
method, both for the State of Arkansas and the bondhold- 
ers, under the existing mortgage, to get rid of the State Aid 
Bonds under a trumped-up suit—because it can be called 
nothing else—iwhich, if it had been decided against the 
company, as has already been shown, they could have been 
relieved instantly from its effects, by proving that the pay- 
ment had been made. 

Outside and beyond all this, there is another very perti- 
nent fact which goes to show that no means were taken, 
and no effort was made to find out whether or not these 
companies had paid the money to the State with which the 
coupons had been redeemed. 

The records in this case, the agreed statement of facts, 
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and the records from the Pulaski Chancery Court, of which 
these parties must have had full notice, show that the 
demand which the State made by her State Treasurer in the 
Pulaski Chancery Court, related to the coupons which fell 
due in the vear 1873—the presumption being if the coupons 
for 1870, 1871 and 1872 had not been paid by the companies, 
that the Treasurer of State wonld have asked fora Receiver 
and a Writ of Sequestration forthe payment of a// past due 
interest on account of the default. It would be a most 
remarkable thing, if true, that the bondholders, who were 
secured by the alleged first mortgage, and to whom no 
interest had been paid by the respective companies, were not 
advised of the fact that the income and revenue of these two 
companies were, by a Writ of Sequestration, placed in the 
hands of a Receiver. It does not stand to reason. 

The rule on this subject is forcibly stated in the Duchess 
of Kingston's case (20 Howell’s St. Trials, 478, 479): 

** A sentence obtained by fraud and collusion is no 
‘sentence. In order to make a sentence, there must 
“be a real interest, a real argument, a real defense, a 
‘\ ~eal decision, Of all these requisites, not one takes 
‘** place in the case of a fraudulent and collusive suit. 
‘ There is no judge; but a person invested with the en- 
‘* signs of judicial office is misemployed in listening to 
‘* a fictitious case proposed to him. There is no party 
‘+ litigating, there is no party defendant, no real interest 
‘‘ brought into question; and to use the words of a very 
‘* sensible civilian on this point, fabula non judicium 
** hoc est, in scena, non in foro, res agitur.”’ 


In view of these considerations we submit that this hon- 
orable Court cannot swallow the conclusions reached by the 
learned tribunal in Arkansas. There never was a case where 
the language of the Supreme Court of the United States, in 
Gelpeke es. The City of Dubuque, 1 Wal., 175, was more 
applicable when they say : 

** We shall never immolate truth, justice and the law, 
* because a State tribunal has erected the altar and 
‘* decreed the sacrifice.”’ 
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Upon the question of the effect of simulated cases as pre- 
cedent, we beg to cite the case of Baxter rs. Brooks, 29 
Arkansas, 200; 2 Bishop on Marriage and Divorce, Sections 
760 and 761, 


WI.—The decision of the Supreme Court of Arkansas is 
not binding, because it was not rendered until after the 
State Aid Bonds had been issued to the railroads and by 
them negotiated. 

The decision was made four years after the last bonds 
were issued, and about nine years after the passage of the 
Act of July, 21st, 1868. 

Therefore, no matter what effect such a decision might 
have on bonds issued subsequently to its rendition, it can 
have no retrospective effect to invalidate bonds issued before 
it was decided. The rule upon this branch of the case is 
laid down (Dillon on Mun. Corp., 3d ed., 503; /d., Sec. 11, 
and Note 3) as follows: 

‘It seems quite clearly to be the doctrine of the 
‘* United States Supreme Court upon this subject, chat 
‘it is not concluded by the decisions of the tate 
* Courts in any case where they are made after the 
‘* bonds are issued and have been sold upon the mar- 
‘kets; and such is undoubtedly its doctrine in a// 
‘eases relating to this class of securities, where the 
‘* questions involved do not turn upon the construction 
‘‘of peculiar provisions of the State Constitution and 
** laws.” 


In the note to See. 511 is cited the case of Talcott rs. . 
Township of Pine Grove, 1 Vol. Bench dnd Bar (N. 8.), 50, 
1872, where : 

‘The question arose in the United States Circuit 
‘Court for the Western District of Michigan, in an 

‘* action on municipal railway aid bonds, whether the 

‘* Federal Court was concluded by the judgment of the 

‘* Supreme Court of the State, and if not, whether the 
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‘holder of bonds issued in full compliance with the 
“statute could recover thereon. Emmons, Cireuit 
* Judge, in an elaborate opinion. holds as to bonds 
‘issued BEFORE the decision of the Supreme Court of 
‘*the State, that the Federal Courts are not concluded 
‘‘ thereby, and that the constitutional power of the 
‘* Legislature to authorize their issue in the absence of 
‘ special limitations must be regarded as settled, at 
‘* least, as respects the Federal tribunals. The opinion 
‘* displays great research and learning.”’ 


In Rowan vs. Runnels, 5 How., 134, the Court, through 
Taney, Ch. J., said: 

‘* Undoubtedly this Court will always feel itself 
‘bound to respect the decisions of the State Courts, 
‘and from the time they are made will regard them 
‘Sas conclusive in all cases upon the construction of 
* their own constitution and laws, 

* But we ought nol to give tothem a retroactive effect, 
“AND ALLOW THEM TO RENDER INVALID CONTRACTS 
* ENTERED INTO WITH CITIZENS OF OTHER STATES, 
“WHICH IN THE JUDGMENT OF THIS COURT WERE LAW- 
‘*ruLLY WADE. For if such arule were adopted, and 
‘the comity due to State decisions pushed to this ex- 
‘* tent, it is evident that the provision in the Constitu- 
‘tion of the United States which secures to the citi- 
* zens of another State the right to sue in the courts 
‘of the United States might become utterly useless 
‘‘and nugatory.” 

In the case at bar the bonds were all issued previous to 
October, 1873. Interest was paid upon them by the State, 
which, was furnished by the different companies until Oc- 
tober Ist, 1872, when the last coupon was paid ; and, as we 
have before shown, the bonds were in every shape and form 
recognized. by the State, and its various departments, as 
well as by the railroad companies, down to the vear 1877, 
when the decision in 31 Arkansas, 710, was made. 

How pertinent, then, to the facts of the present case are 
the remarks of Mr. Justice Hunt (Commrs., &c., vs. Thaver, 
94 U.S., 631)? In that case an effort was made to compel 
the Supreme Court to accept two decisions of the State 
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Courts, made after the issue of the Bonds. Mr. Justice 
Hunt snid: 


‘** Both of these decisions were made after the bonds 

‘Sin this suit had been issued and the interest upon 

“them regularly paid for a considerable time. The 

‘*road had been built as promised, the County of 

- ‘* Johnson and its people enjoyed the anticipated bene- 

} ‘* fits, and we are of the opinion that we are not bound 

‘to follow a decision which releases them from all 

‘** corresponding obligations. To this effect are the de- 

" ‘‘cisions of this Court, made in the years 1865, 1871 
| ** and 1872.” 


So, in Township of Pine Grove rs. Talcott, 19 Wall. 
666, at pp. 667 and 678, the Court said : 


‘** Here commercial securities were involved. When 
** the bonds were issued, there had been no author ita- 
* fire intimation from any quarter that such statutes 
‘were invalid. The Legislature offirmed their valia- 
‘ity in erery act by an implication equiralent in 
‘effect to an express declaration, pin during the 
> . ‘* period covered by their enactment, neither of the other 
‘** departments of the Gorernment of the State lifted 
‘its voice against them. The acquiescence was uni- 
** rersal,”’ 


And in Christian Union rs. Yount, 101 U. S. at p. 357, 
the Court, through Mr. Justice Harlan, further said : 


‘* But how far the Federal Courts in the ascertdin- 

‘*ment and enforcement of property rights, dependent 

‘upon the statute law or the settled public policy of 

‘‘a State, are bound by the decisions of the State 

‘* Court, rendered after such rights were acquired or 

‘* became vested, is a different question, and one of the 

-» ‘gravest importance. The rule upon this subject has 

. * been announced with some qualification, arising out 

‘‘of the circumstances of the particular cases hereto. 
‘* fore decided in this Court.”” 

See also Douglass rs. County of Pike, 101 U. S., at 


p. 687. 
Then, in Town of South Ottawa rs. Perkins, 96 U. S. 
at p. 205, the Court laid stress upon the fact that the de 
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cisions of the State of Illinois were made before the bonds 
were issued, in these words: ‘* Z7'hese cases were all de- 
cided before the issne of the bonds sued on in the case.” 
And when Mr. Justice Bradley alluded to the cases which 
had been decided subsequently to the issue of the bonds, 
he did so, because it went ‘*to show that, up to the very 
moment of that trial, there had been no vacillation in the 
State Court as to the construction and effect of the Consti- 
tution of Hlinois”’ (p. 266). 


Moreover, Mr. Justice Bradley, who delivered the opin- 
ion in the South Ottawa case, concurred with the opinion 
of the Court, in Commissioners es. Thayer, decided subse- 
quently, and reported in the same volume at p. 642, in 
which the Court rejected decisions made after the bonds 
were issued.” 

See also Town of Thompson es. Perrine, 103 U, 
S., 806, 811. 


SEVENTH PROPOSITION. 


The Little Rock and Fort Smith Railroad 
Company was, and the appellees, being 
privies, are, estopped from questioning the 
validity of the State aid bonds. 


I. These bonds, as isadmitted in this case, were delivered 
by the various companies to the railroad contractors and by. 
them sold and negotiated to the general public. A purchaser 
desirous of investing his money in these securities would 
have found on reading the bond the recital that they were 

“Issued (7 PuUrsnanece of an Act of the General 
* Assembly of the state of Arkansas, approved 
‘July 2st, 1868, entitled An Act to aid in the 
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‘** construction of railroads, the said act having heen 
‘** submitted to and duly ratified by the people of the 
‘* State at the general election held November 3d, 1868.”’ 


Assumirg for the sake of argument that such bona-fide 
purchaser was bound to inquire—which we most emphati- 
cally deny—into the truth of these assertions, made under 
seal of the State of Arkansas and negotiated by respectable 
corporations, the first inquiry which he would have made, 
would have been whether there was an Act of the Legisla- 
ture submitting this question to the people, and passed on 
the 21st of July, 1868. Upon consulting the archives of the 
State of Arkansas, he would have found in the office of the 
Secretary of State, the enrolled bill, approved by the Gov- 
ernor on the 21st of July, 1868, which he would also have 
found published in the session laws of that vear,and inserted 
in the authorized edition of the Laws of Arkansas. He 
would have found that the persons who were appointed to 
digest and make revision of the laws of the State, had 
carried the Act of July 21st, 1868, into the Revised Statutes 
of Arkansas, which was published in 1873. ConsuJting 
the journals of the House of Representatives and of the 
Senate, he would have found there that such an act had 
passed both Houses in the manner required by the Constitu- 
tion. The next step he would take would be to ascertain 
whether the people of the State of Arkansas had “gt the 
next general election,” specified in the Act of July 21st, 1868, 
—viz., on the 3d of November, 1868 —voted upon and rati- 
fied the question of loaning the credit of the State to the 
railroad corporations. Of this fact he would have been 
advised by the official return of said vote on file in the office 
of Secretary of State, a copy of which will be found 
in the agreed statement of facts, showing that the proposi- 
tion had been approved by a vote of five to one of the peo- 
ple of Arkansas—viz., by a vote of 25,984 to 5,210, 

Upon examination of the proclamation of the Governor 
to the Legislature on the 24th of November, 1868, he would 
have found this language : 
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‘* The importance of aiding in building up a r ailroad 
‘* svstem which will invite immigration and dev elop the 
‘* vast agricultural and mineral resources has been recog- 
“nized and enforced by a most unanimous voice of 
‘“the people. The aid provided by the law thus rati- 
** fied will secure the completion of all the important 
‘* lines of the road.”’ 


Upon examination of the Governor's proclamation to the 
Legislature, under date of March, in response to a resolu- 
tion of the House of Representatives, inquiring if award of 
State had been made, and if not, why it had not been, he 
would have found the reason why the award had not been 
made under the act. 

Upon examination of a message of the Governor to the 
Legislature, under date of Mareh 16th, 1869, he would have 
found that the Governor communicated to the Legislature 
that the Board of Railroad Commissioners had awarded all 
the aid which could be granted under the act, save 150 
miles. 

Upon examination of the legislative journals of the 
adiourned session of 1868, at which the Act of April 10th, 
1869, was passed, he would have found a recognition of the 
fact that the Act of July 21st, 1868, was treated by the Leg- 
islature as a valid act, and means provided by the Act of 
April 10th, 1869, to colleet the interest due from the rail- 
road companies upon such bonds as might from time to 
time be issued to it. 

He would have found an Act of April 10th, 1869, duly 
enrolied and approved by the Governor, in the Secretary of 
State’s office, and, on further examination, would have 
found the same published in the session acts, by authority, 
for that vear. He also would have found that the persons 
who digested the Laws of the State of Arkansas, published in 
1873, had carried said act.into the revision thus made, and 
that the same was published therein as being a valid act. 

Upon examination of the reeords of the Pulaski Chan- 
cery Court in the year 1871, he would have found that the 
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State of Arkansas, by its State Treasurer, through the 
Attorney-General, had commenced proceedings against the 
Little Rock and Fort Smith Railroad Company, to compel 
the payment of interest due upon the bonds of the State 
issued to that company, the State herself, in that action, 
asserting a right to recover, and the companies not contest- 
ing the right of the State to sequester the income and rev- 
enue of the company for the purpose of paying the interest 
upon the bonds issued by the State to said company. 

He wonld have found that, in March of 1871, the Legis- 
lature passed ** an Act for the relief of railroads,’’ extend- 
ing the time for completing the same beyond the time fixed 
by the Act of July 21st, 1868, setting forth the title of said 
act and the day of its approval, and otherwise modifying 
the Act of July 21st, 1868. 

Upon further examination of the records in the Pulaski 
Chancery Court, he would have found that in the year 
1873, that the State of Arkansas, by its Treasurer and 
Attorney-General, was again asserting the right to sequester 
the income and revenues of the railroad companies, which 
had received State aid under the Act of July 2Ist, 1868, and 
that none of said companies contested the right of the State 
to so do, but on the contrary, by their silence and aequi- 
escence, recognized the existence of the Act of July 21st, 
Is6s8, and that of April 10th, 1869, 

But going back to the year 1873, he would have found, 
upon examination of the House and Senate journals, and 
the bills on file in the office of the Secretary of State, a pro- 
position pending before the Legislature, recognizing the 
fact that the State had a lien upon the income and reve 
nues of said company, and that an effort was being made by 
the General Assembly to release that lien and for the State 
to assume the payment of the bonds. 

If he had come into the Cireuit Court he would there 
have found a suit pending, instituted by the Trustees for a 
foreclosure of two mortgages—one on the Little Rock and 
Fort Smith Railroad, and the other on the Mississippi, 


218 


Ouachita and Red River Railroad Companies—and would 
have found the Trustees and bondholders setting up the 
Act of July 21, 1868, and not contesting its validity. 

Further along, by examination of the steps which were 
taken in the ease against the Little Rock and Fort Smith 
Railroad Company, he would have found the appellees 
the Litthe Rock and Fort Smith Railway—admitting its 
liability to pay the interest on bonds issued by the State of 
Arkansas to the Little Rock and Fort Smith Railroad Com- 
pany, and the bondholders protesting against the admis- 
sion or payment of said claim. He would have found, by 
further inquiry, that the Court adjudged that the appel- 
lee—the Litthe Rock and Fort Smith Railway—should 
pay, the persons who advanced money to pay interest on 
the bonds issued by the State of Arkansas to the Little 
Rock and Fort Smith Railroad Company, and that the 
sum thus adjudged to be due was paid only after an exe- 
cution had been issued, and that said payment was en- 
dorsed thereon, 

Upon examination of the Constitution of 1874, he would 
have found specific provisions there inhibiting any and 
every department of the Government from in any manner 
releasing the debt or lien, which it was then thought and 
believed the State possessed in and by virtue of the Act of 
April 21, 1868. 

Upon examination of the records of the Pulaski Cireuit 
Court, down as late as May 1, 1877, they would have found 
the State of Arkansas, through her Attorney-General, 
Claiming the right to recover from the Little Rock, Missis- 
sippi and Texas Railway Company the sum of 3108,500, 
which the State alleged it had paid on behalf of said com- 
pany in the redemption of the coupons attached to the 
State Aid Bonds, which it had paid for and on behalf of 
suid company, and by following that suit to the Supreme 
Court of the State, he would have there found that that was 
the first instance in which the validity of said Act of July 
21, L868, had ever been questioned, and that the question 
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was then being made for the first time by a corporation who 
claims to have purchased the property of the Little Rock, 
Pine Bluff and New Orleans Railroad Company at a fore- 
closure sale, and not by the company. 

In fine, a bona fide purchaser would have found that for 
a period of nine vears the existence and validity of the Act 
of July 21, 1868, had been conceded by every department 
of the Government of Arkansas and by the railroad com- 
panies themselves. We submit, that ifa dona fide pur- 
chaser is not protected under the circumstances disclosed, 
then negotiable instruments have no commercial value 
whatever. 


II, The railroad companies having received and nego- 
tiated these bonds and derived the benefits of the proceeds, 
were estopped from questioning the truth of the recitals 
therein contained. 

The effect of holding that the railroad compunies negoti- 
ating these bonds were estopped from setting up their inval- 
idity would be this: That assuming that the Act of July 
21st, 1868, created a lien in favor of the State and bond- 
holders, then there existed in favor of the bondholders a 
lien against the old railroads, which the appellees, being 
purchasers with notice, are liable to discharge. In other 
words, if upon any view or principle there existed an en- 
foreeable lien against the old companies, it has followed 
the property in the hands of the present appellees, who 
took it eum onere, and they are bound by it. 

The language of the bonds is this : 

“In pursuance of an Act of the General Assembly 
** of the State of Arkansas, approved July 21st, 1868, 
‘‘ entitled ‘An Act to Aid in the Construction of Rail- 
‘roads,’ the act having been submitted to and duly 


‘ratified by the people of the State, at the general 
‘* election held November 3d, 1868.”’ 
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Ifere, then, is an express representation on the face of the 
bonds that the act was passed in due form by the General 
Assembly of the State of Arkansas, and that the same had 
been duly ratified by the people of the State. In view, 
therefore, of these representations, we contend that neither 
the appellees, who received the benefit of the bonds in 
question, nor the State, which issued them, can be allowed 
to question the validity of the aet under which they were 
issued, in respect to the time that the said act went into 
effect. We do not dispute the general proposition of law, 
that a municipal corporation cannot issue bonds in aid of 
extraneous objects without legislative authority, of which 
all persons dealing in sueh bonds must take notice at their 
peril. 

Town of South Ottawa, os. Perkins, 94 U. S., 260. 

But this is no such case. Itis not pretended but that the 
people of the State had authority and power to loan the 
State credit upon a proper submission to them by the Legis- 
lature of the question. In view of this faet how can it be 
urged that fhere is a want of power, a lack of original 
jurisdiction? tis, at most, nothing more than the defeet- 
ive execution of an existing power Which was effectually 
cured by the vote of the people. Moreover, by the Sixth 
Section of the Act of July 21st, 1868, the whole power of 
determining whether there was a valid act of the Legisla- 
ture, and whether the people voted for the proposition, was 
left to the Governor, for if the result of the election was 
for railroads, the Sixth Section at once came into play. 
Section Six : 

‘* Be it further enacted that, thereupon the Governor, 
‘* or the person filling for the time being the executive 
‘office, shall issue to the President of said company 
* the bonds of the State of Arkansas, bearing the seal 
‘‘of the State, attested by the Secretary of State, as 
‘* provided in Section 1 hereof, ete.”’ 

Of necessity there had to be a determination by the 
Governor before he proceeded to the issue of bonds under 
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the act, and by the Board of Railroad Commissioners before 
they made any award of aid thereunder, that the law had 
been ratified in the manner provided by the Constitution— 
that is to say, by the consent of the people. 

Here, then, must have been a determination of the question 
of ratification by the person designated under the law, who 
was to sign, execute and deliver the bonds. The Governor 
having acted in the premises, therefore, and issued bonds, 
Which have passed into the hands of bona fide purchasers, 
ho one can question the validity of the same, especially as 
the gubernatorial act was preceded both by the Act of the 
Legislature and the consent of the people, even though 
prematurely by the latter, as claimed by the other side. 
The rule on this point is laid down in Kenecott es. Super- 
visors, 16 Wallace, 462, as follows: 

‘* If an election or other fact is required to authorize 
** the issue of the bonds of a municipal corporation, and 
‘if the result of that election or the existence of the 
‘fact has by law to be ascertained and declared by any 
** judge, officer or tribunal, and that judge, officer or 
‘tribunal, on behalf of the corporation, executes or 
‘‘issnes the bonds with a recital that the election has 
‘** been held, or that the fact exists, or has taken place, 
‘*this may be sufficient evidence of the fact to all bona 
** fide holders of the bonds.”’ 
(See also McClure rs. Township of Oxford, 94 
U. S.; Knox: rs. Aspinwall, 24 Howard ; 
Buchanan es. Litchfield, 102 U. S., 279.) 


The fallacy of the defendants’ position in seeking to sup- 
port themselves by the authority of cases, holding that 
municipal corporations cannot issue bonds in aid of extra- 
neous objects without legislative authority, is fully exposed 
and overthrown by this simple fact: These suits are not 
prosecuted against the State of Arkansas, which made 
these obligations, but they are prosecuted against the 
appellees, who received and negotiated them, and who 
hare appropriated and enjoyed the proceeds thereof. 


The case of Railroads es. Sehutte, 108 U. S. 118, is 
decisive on this point of the case, in favor of the appellants. 
In the Florida case the Supreme Court said (p. 139) that 

‘The certificate of the Governor as to the security 
‘‘ held by the State isin legal effect the certificate of the 
“company itself, and is equivalent to an acknowledg- 
‘*ment on the part of the company that the bond, so 
**farjas the security is concerned, is a valid obligation 
‘‘of the State. The case is clearly within the reason of 
‘the rule which makes every endorser of commercial 
‘* paper the guarantor of the genuineness of the instru- 
‘ment he endorses. MWe cannot doubt that under 
** these circumstances the company is estopped, so far 
‘Sas its own liabilities are concerned, from estne the 
‘validity of the bonds. Having negotiated them on 
the faith of such a certificate, the company must be 
“held to have agreed. as part of its own contract, 
“whatever that was, that the bonds were obligatery.” 
The doctrine laid down ino the Sehutte case had pre- 
Vieusty been established by that Court in’ Daniels as, 
Tearmey, 02 US. po at: where it is said to be well 
settled that where a party has. availed himself, for his 
benetit, of an unconstitutional law, he cannot, ina subse- 
quent litigation with others not in that position, aver its 
unconstitutionality as a defense, although such unconstitu- 
tionality may have been pronounced by a competent judi- 
cial tribunal in another suit. In such case the principle of 
estoppel applies with full force and conclusive effect. 
See also : 
Jameson es, Griswold, 2 Mo., Appeals, p. 150. 
Same case, 6 Id., 405. 
Ferguson es. Landrum, 5 Bush (Ky.), 230, 
Same ease, L Td... 548. 
Van Hook es. Whittock, 26 Wend., 43. 
Lae es. Tillotson, 24 Id., 337. 
The People es. Murray, 5 Hill, 468. 
City of Burlington es, Culbert, 31 Lowa, 356, 
B.C.) RL & RL R. Co. es. Stewart, 39 Th., 267. 
See also The Brooklyn Park Commissioners rs. Arm- 
strong, 45 N. Y., 234. 
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EIGHTH PROPOSITION. 


The Act of the Legislature of the State 


Of Arkansas of May 29th, 1874, repealing 


the Act of April 10th, 1869, is void under 
the Federal Constitution, as impairing the 
validity of contracts. 


If the Act of July 21st, 1868, is held void, then by the 
Act of 1874, repealing the Act of April 10th, 1869, all the 
remedies and rights of the State aid bondholders are taken 
away. 

We do not deem it necessary to refer to cases to sustain 
our position on this point, except to cite, in this con- 
nection, the extract from the opinion of the Circuit Court 
in overruling the demurrer in this case: 

* A single question remains, The Act of 1800 was 
* repeated by the Act of May 20th, 1874, This repeal 
does not atlect the rights of the parties to this suit. 
* All contracts made under the act, or of which it 
‘constituted a part, and the rights acquired by such 
‘contracts, are unaffected by the repeal. The obliga- 
‘‘tions of the railroad companies to the holders of 
‘State Aid Bonds, and the right aequired by the 
‘latter, whatever they may have been, under and by 
‘* virtue of that act, remain in force the same as if no 
** repeal had taken place. If this were otherwise, the 
‘Act of 1868 would still remain, which contains all 
‘the essential provisions under the Act of 1869,”’ 
(Tompkins rs. L. R. & F.S. R. R. Co., 15 Federal 
Rep., p. 6); Farrington es. Tennessee, 95 U. S., 679. 
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NINTH PROPOSITION. 


The affirmative defences to the bill con- 
stitute no answer in law or equity to the 
relief demanded in these suits. 


I.— Laches. 


This defense rests on the case of Chamberlain os. The 
United States, 92 U. S., page 299. 

But the facts of that case were entirely different from the 
one at bar, because there the plaintiff had been guilty of 
affirmative and positive acts sanctioning the possession 
and title of the defendant. 

And, moreover, the.case of Chamberlain was not decided 
upon the question of laches, it was determined upon other 
grounds. The Court merely said that the long delay of the 
complainant deprived his suit of favorable consideration. 
Here is all the language of the Court in connection with the 
subject of laches : 


‘* But aside from this consideration, which of itself 
‘** is a sufficient answer to the present suit, the long de- 
‘Jay of complainant in asserting any claim to the 
‘lands in controversy, whilst the defendants were 
‘constructing, at a vast expenditure of labor and 
‘** money, their railroads, deprives his suitof favorable 
* consideration. It does not appear that for twelve 
* vears after the abandonment of work by the original 
‘** Minnesota company on the roads, the grading of 
‘which it commenced, he set up any claim, such as is 
‘advanced in this suit. On the contrary, it is abund- 
“anlly established that in various ways he urged 
‘upon members of the Legisluture the adoption of 
‘* measures for the construction of the roads, which 
‘tneolved an appropriation by the State for that pur- 
** pose of the lands in controversy; and that after the 
new companies were organized, and the lands were 
* granted to them, he urged them to proceed with the 
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‘* enterprises, knowing that upon those lands they 
** relied to carry on the works. Under these circum- 
** stances, it would be manifestly inequitable and un- 
“Just to grant his prayer.” 
In Brant es. Virginia Coal and Iron Company ef al., 93 
U. S., 326, it is said: 
‘** The purchaser was bound to take notice of the title. 
‘* He was directed to its source by the pleadings in the 
‘‘case. The doctrine of caveat emptor applies to all 
** jadicial sales of this character; the purchaser takes 
‘** only the title to which the mortgagor possessed.”’ 
See also Henshaw es. Bissell, 18 Wall., 271. 


To authorize the mortgagees to invoke this doctrine they 
must show themselves to be free from laches. 

Before expending any money in finishing and improving 
the road, they were bound to make inquiries as to whether 
there were preceding liens, otherwise no passiveness on the 
part of the State Aid bondholders will avail them. 

Now, they had both Zega/ and actual notice of this pre- 
cedent lien. First, The statute was notice to them; second, 
The trustees, Gookin and Huntington, had actual notice. 

There was no actual fraud, or fault, or negligence, 
amounting to frand, on the part of the State Aid bond- 
holders. No affirmation or proceeding on the part of the 
bondholders by which the mortgagees were misled, 

They merely refrained, for a reasonable period, from in- 
voking legal measures to collect their demands, in the hope 
that they would be satisfied. 

And if by waiting, as appellees contend, for more than 
five years, they have given the latter an opportunity to in- 
voke the Statute of Limitations upon all coupons overdue 
for that period, the State aid bondholders have incurred no 
greater penalty. 

Certainly it will be extending the doctrine of estoppel or 
acquiescence to an extraordinary extent, to apply it to the 
unmatured principal and coupons, and to that part of the 
State Aid bondholders’ claims which are not barred by the 
Statute of Limitations. 


ORS 
a te © bos 
Yr 


226 


No case, or no principle of law can be pointed out which 
goes to this extent. 3 

A case which illustrates the utter unsoundness of the de- 
fendant’s position on this question of acquiescence is that 
of Trenton Banking Co. vs. Duncan, 86 N. Y., 221. 


II. It is claimed that the lien of the State of Arkansas 
does not bind the Little Roek, Mississippi River and Texas 
Railway, the suecessor to the Little Roek, Pine Bluff and 
New Orleans, and the Mississippi, Ouachita and Red River 
Raiiroad Companies. 

The Little Rock Pine Bluff and New Orleans Railroad 
Company applied for State Aid on March 10th, 1869, and 
on the loth of Mareh, 1869, the Board of Railroad Commis- 
sioners granted the application and made the award. 

(Williams’ Ree., p. 41, fol. 82, also p. 72.) 


After the award of the State Aid on the 25th of April, 
IS7O this company executed a mortgage for S17, 200,000 
whieh was not tiled of record until Jane QWth, Isto. in any 
county of the State, 

As to this company there ean be no pretense whatever 
that the lien does not tiuke effeet and ante-date the mortgage 
referred to, 

The Mississippi, Ouachita and Red River Railroad Com- 
pany applied for State Aid on the Ist of November, 1869, 
and on the 26th of June, 1870, the Board of Railroad Com- 
missioners made an award to that company. 

After the application of the Mississippi, Ouachita and 
Red River Railroad Company, that company executed a 
mortgage for $240,000 ; but this mortgage was not filed of 
record in the County of Chicot until the 10th of November, 
IS74, and after the award of State Aid had been made by the 
Board of Railroad Commissioners; and the mortgage eas 
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not recorded in any of the-counties through which said road 
runs, or anywhere else, until long after the award of State 
Aid bonds had been made. 

The Trustees in both these mortgages were Benjamin A. 
Farnham and David B. Sickles. The officers of the com- 
pany creating the mortgage Knew perfectly well that an ap- 
plication for State Aid had been made, and in the applica- 
tion of the Mississippi, Ouachita and Red River Railroad, 
it was stated that the State Aid bonds were to be used with 
the mortgage bonds of the company, to build the road. 

** The remaining amount due under the contract will 
‘* be paid in the capital stock of the company and in the 
‘* bonds of the State of Arkansas. (p. 74 Williams’ Ree.) 
ee ee Without the award, our assets are insufficient 
‘to justify an attempt to construct our road” (p. 
** 75 Ib.) 

And it has not been shown, that any of these alleged first 
mortgage bonds were issued, until long after the award of 
State Aid had been made. 

In the application for an award of State Aid bonds, the 
company did not state hat it had actually created er exe 
cuted any mortgage upon its property. There was a bare 
statment in the application to this effect. 

* It has entered intoa contract for the completion and 
* entire equipment of the road for the sum of 82,800, 
O00. a portion of this amount will be paid in the first 
* mortgage bonds of the company, bearing 8 percent, 
‘** semi annual interest and having thirty years to run, 
‘said bonds being issued at the rate of $12,000 per 
‘* mile for every mile of its road.” 


There was in fact in the whole proceeding, nothing to give 
notice to the railroad commissioners, that the company 
comtemplated, or had any intention of placing a lien upon 
its road, which would take precedence of the lien of the 
State, and its right to enforce the remedies provided by the 
Act of 1868 

But, the mortgage of the Mississippi, Ouachita and Red 
River Railroad Company, was not recorded until after the 
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award of the State Aid, and we claim that fact is conclusive. 
The Little Rock, Pine Bluff and New Orleans, and_ the 
Mississippi, Ouachita and Red River Railroad Companies 
were foreclosed, and reorganized by the same individuals, 
and allof their properties became vested in the appellee, the 
Little Roek, Mississippi River and Texas Railway. The 
entire proceedings of the foreclosure and reorganization, to- 
gether with the price paid for the property, indieate in un- 
mistakable terms that the appellee, the Little Roek, Missis- 
sippl River and Texas Railway, beeame the owner of these 
properties with a fulland complete knowledge, that the lien 
arising out of the issuance of the State Aid bonds remained 
unsatisfied and undischarged, 


III. The defence that the lien cannot be extended to any 
portion of the road constructed by the appellees, the Little 
Rock, Mississippi River and Texas Railway. 

The application for an award of the State Aid by the 
Little Rock, Pine Bluff and New Orleans Railroad Com- 
pany, represented that it desired State Aid to the amount 
of $15,000 per mile for erery mile of its road. 

** This company was Incorporated under the Act of 
** July 28d, 1868, authorizing the formation of railroad 
‘companies for the purpose of building, maintaining 
‘and operating a railroad from the City of Little Rock 
‘to the southern boundary of the State by way of 
* Pine Bluff, together with a branch from Pine Bluff 
* to Eunice, by way of Napoleon, making the aggregate 
* length of main stem and branches about 265 miles.” 

The alleged first mortgage of the Little Rock, Pine 
Blut! and New Orleans R.R. Co., granted to the Trustees 
all and singular the railroad of 

‘the party of the first part, or which the said party of 
‘* the first part is by law authorized to construet, being 
‘* the line of railroad heretofore known or hereafter 


i Tee, ed 


“—- 


——— Qa ore 


vv) 


** to be Known as the Little Rock, Pine Bluff and New 
‘** Orleans Railroad, as the same is and hereafter shall 
‘** be constructed from the City of Little Rock in the 
** County of Pulaski, in the State of Arkansas, to the 
‘* town of Eunice in the County of Chicot, and the 
‘** State of Arkansas.” 


(P. 77 Williams’ Ree.) 

The application of the Mississippi, Ouachita and Red 
River Railroad Company represented that it desired ‘* State 
Aid to the amount of $15,000 per mile for every mile of its 
road,’’ but did not state the route or course of its road. 

The alleged first mortgage of the last named company 
granted to the Trustees all and singular the 

‘** line of railroad heretofore known or hereafter to be 
“known as the Mississippi, Ouachita and Red River 
‘* Railroad as the same is or hereafter shall be con- 
* structed from at or near Gain’s Landing, in the 
* County of Chicot, in the State of Arkansas, via 
‘*Camden, in the Western boundary of Arkansas, in 
‘** the County of Lafayette, and State of Arkansas, at 
‘or near the town of Texarkana on the line of said 
‘** State of Arkansas.” 

Both the above mortgages, as has been seen, were fore- 
closed, and the appellees are the owners of the properties 
of the old companies ; but no defense was interposed in the 
foreclosure suit that there had been any deviation or de- 


parture from the lines of road as originally contemplated. 


IV. The rule is too well settled to be questioned, that 
construction mortgages embrace after acquired, or after 
constructed property. 

It is well expressed in the case of Hamlin es. European 
ete., R. R. Co., 72 Me., 33 where the Court said : 


‘* The increased value remained subject to the mort- 
‘* gage as an accession to the road, just as the increase 
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* of value along any part of the line, arising from im- 
** provements made by the consolidated company in its 
** roadbed, traeks, or stations added to the. security of 
** the first mortgage bondholders. If the consolidated 
‘company, tuking the entire property of its predeces- 
** sor in Maine subject to mortgage, increased the value 
* of the road and the rights that go with it, by making 
‘** payments, or expending money, that gives it no 
* equitable interest as against the mortgagees. 

‘Tf at the consolidation the title of the Maine com- 
‘pany toa part of its roadway was imperfect and pay- 
** ments by the consolidated company perfected it, the 
** mortgagee holds the completed title.” 

This rule is sustained in Shaw es. Bill, 95 U. 8., 
p. 10. 


In Galveston Railroad Company os. Cowdrey, 11 Wall., 
499, itappeared, that the company was chartered to con- 
struct a road from Galveston to Houston and thence to 
Henderson, with power to mortgage, to secure bonds issued 
for construction. To secure the first issue of bonds, the 
company executed a first mortgage on the road from Gal 
veston to Houston and on all the tolls, issues and profits, 
whenever default should be made in paying the bonds, and 
in default for three months the Trustees might take posses- 
sion of the road and take the receipts thereof. There was 
a second and third issue of bonds secured by mortgages. 
The complainants held some of all the issues and filed a bill 
of foreclosure. One Pulsford claimeda first lien on a cer- 
tain portion of the road by virtue of a mortgage given to 
him on such portion to secure his claim for rails furnished 
and laid by him on such portion. 

The grounds on which he claimed priority of lien on such 
portions were : 

First, that the portion of the road laid with rails was not 
in existence when the prior mortgages were executed, under 
which plaintiffs claimed ; and, second, because the com- 
pany having become bankrupt and anable to finish the road, 
the work previously done had become worthless, and the 
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prior mortgages were without value, and his iron applied to 
the road saved it, and rendered it capable of being used, 
and therefore, on the principles of the civil and maritime 


"law he was entitled to priority as the last creditor who fur- 


nished necessary repairs. | 
In answer to this contention Bradley, J., in delivering 
the opinion of the Court, said: 


** Had there been but one deed of trust, and had 
** that been given before a shovel bad been put into the 
** ground towards constructing the railroad, which the 
‘*“company was authorized by law to build, together 
** with its superstructure, appurtenances, fixtures and 
‘* rolling stock, these several items of property as they 
** come into existence would become instantly attached 
** to and covered by the deed, and would have fed the 
‘* estoppel created thereby. No other rational or equit- 
‘* able rule can be adopted for such cases. 
* * * ¥* * * * 
‘* By the common law it is an inflexible rule, that 
‘* whatever is affixed to the freehold becomes a part of 
** the realty, except certain fixtures erected by tenants, 
‘* which do not affect the question here. The rails put 
‘*down on the company’s road became a part of the 
** road. The rvad itself was included in the mortgage 
‘‘of the complainants. Pulsford, by allowing his 
‘* property to go into or become part of the road con- 
‘‘ sented to its being covered by the mortgages in ques- 
‘‘tion. He acquired no lien which can displace 
‘** them.” 
See also Wilson os. Boyce, 2d Dillon, 539; 
affirmed 92 U. S., 320; 
Whitehead vs. Vineyard, 50 Mo., 30; 
where it was held that the lien of the State upon the 
Iron Mountain Railroad lands created by Act of 1851, em- 
braced lands acquired by the road after the creation of the 
lien, and foreclosure and sale of the road under said act, 
would carry title to such land. 
See also, 
MecGrau vs. Memphis & C., 5 Cold., 434. 
State rs. La Grange, 4 Hump., 488. 
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Shepley vs. Atlantic, ete. R. Co., 55 Me., 395. 

Shaw rs. Norfolk R.R. Co., 5 Gray, 162. 

Phillips rs. Winslow, 18 B. Mon., 431. 

Ellis es. Boston, ete. R.R. Co., 107 Mass., 1. 

Jessup es. Bridge, ete., 11 Lowa, 572. 

Dunham es. [sett, 15 Towa, 284. 

Sevmour rs. Canandaigua, ete., RR. Co., 26 
Barb. 284. 

Willink es, Morris Canal Co., 3 Green Ch. N.d- 
Ot 3a. 

The State Aid award was broad enough under the Aets of 
[S68 and L869 to cover all the property of the companies no 
matter how or when axequired. These statutes show that 
it was the inténtion of the Legislature to possess and enjoy 
t lien upon the income and revenues derived from the 
operation of the roads of these companies irrespective of 
the question as toan abandonment or deviation of the roads, 
or the question as to when and by whom constructed or 
operated. 

* The taxation in this seetion provided to continue 
‘until the amount of bonds issued to such company, 
“with the interest thereon shall have been paid by such 
“company as herein specitied, and in such case the 
“said read shall be entitled to a discharge from all 
‘claims or liens on the part of the State.” 

But what is conelusive upon this question is the fact that 
the appellees are now operating under the franchise origin- 
ally granted to the Little Roek, Pine Bluff and New 
Orleans Railway, and the Mississippi, Ouachita and Red 
River Railroad. These franchises existed when the award 
of State Aid was made, and the appellees acquired these 
franehises under the reorganization proceedings by virtue 
of a general statute of the State of Arkansas, allowing the 
purehasers of foreclosed railroads to associate themselves 
together and continue the franchises enjoyed by the fore- 
closed milroads, What they have done and what they have 
built has been by virtue of these foreclosures and reorgani- 


ion proceedings 
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TENTH PROPOSITION. 


The complainants are entitled to judg- 
ment in substance and form, as demanded 
in the prayers of the bills, and appointing 
Receivers as contemplated under Acts of 
1868 and 1869. 


Finst.—The bill specitically prays ** this honorable Court 
toappointa Receiver to take custedy and control and posses- 
sion, and hy arel of Ne questration to seize and take pros: 
session of the income and revenues of the railroad and 
property which the appellees, the Little Roek and Fort 
Smith Railway are now in possession of under a decree of 
foreclosure and sale made by this honorable court.”’ 

If the foregoing argument has been successful the result 
is that the holders of the bonds are entitled to be subro- 
gated to the position of the State, and to the remedies pro- 
vided by the Acts of 1868 and 1869, 

If the spirit and object of these laws are kept in view, 
there are no difficulties in the way of carrying them vut so 
that the proper ends will be attained. ' 

Ist. The State having failed to act in the premises, a 
Court of Equity, in the exercise of its general powers, will 
appoint a receiver, just as it appoints a trustee, where it is 
necessary to do so, when an original Trustee is dead, or 
refuses or neglects to act, and the instrument fails to nomi-. 
nate a successor. 

9d. And this Receiver will be specifically directed to pay 
out of the income and revenues the past and accruing taxes 
or interest, and liquidate the coupons, — 

If it be necessary to collect the income and revenues by 
tuking possession of the road, of course the Receiver can do 
so—it is implied; such duty, from the whole language and 
purport of the act, besides the 3rd Section, should be Kept 
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in mind in this connection, for it provides not merely 
for the appointment of a Receiver, but for a writ of 
sequestration. . 

The very form and effect of a writ of sequestration re- 
quires manual possession. See 3 Dan’. Ch., ete., 2376: 

‘Full power and authority to enter upon all the 
** messuages, land, tenements, and real estate what- 
** socver of the said defendant, and to collect, receive, 
‘und sequester into your hands not only all the rents 
‘and profits,” ete., ele. 

The Receiver, therefore, can enter into possession, and 
runand manage the road to carry out the objects of the 
act to secure the revenues and income to the bondholders. 

Suppose the officers were negligent, delinquent, or re- 
fused to run the road ¢ Can there be the slightest doubt 
as to the power of the Court to interfere and protect the 
bondholders ¢ In other words, if the possession of the road 
by appellees operates in any form or shape to the detri- 
ment of the bondholders in receiving the full income and 
revenues, the Court will take possession, 

bd. So faras the writ of sequestration and the appoint- 
mentofa Reeeiver are concerned the Acts of 1868 and 1860 
leave ne option—the language is imperative. Upon de- 
fault in payment of interest or taxes the Receiver must be 
appointed and the writ of sequestration issued, 

In regard to the writ of sequestration, Daniels says (2 
Daniels Ch. L050): 

* The process of sequestration on final process és a 
‘writ or commission directed to certain persons nom- 
‘inated by the person prosecuting the decree or order, 
st empowerlnyg them to enter mpon the real estate of 
ps the disohead ile nf ji PAOH, and lo TOC ive, N¢ (jite strate 
“and take the reuts and profits thereof, and also his 
** personal estate, and Keep the same under sequestra- 
‘tion in their hands until he shall have performed 
** the aet required and cleared his contempt.” 

Second, Irrespective of the act upon general principles. 


(7) The defendant has for ten years willfully and de- 


liberately disregarded the rights of the bondholders, has 
refused to recognize its obligations or perform its duties 
in the premises by paying to the State or the bondholders 


In person sufficient money to meet the acerued and aceru- 


ing coupons, and thus a clear and palpable necessity and 
right exists for the appointment of a Receiver. 

(See Town of Dundas es. Dessudius Canal Co., 17 Grant 
Upper Can. Ch. 27). 

See upon this head Pullan es. Cincinnati and Chicago 
Air Line R. R. Co., 5 Biss., 237; s. e.. 42 Ohio 35; and Bill 
rs. New Albany, ete., 2 Id. 300; Jessup es. Bridge, 11 
lowa, 572. Dunham os. Iselt, 15 Towa, 284. 

But irrespective of these questions, the very fact that 
the company is using its income and revenues, which as 
we have seen cannot be followed, to the prejudice of the 
State Aid bondholders, furnishes a sufficiently powerful 
reason of itself for the appointment of the Receiver. 

To protect these bondholders henceforth, in their efforts 
to procure the application of the income and revenues of 
the company to the payment of the coupons, a Receiver is 
imperatively needed. : 

This exact proposition is contirmed in Jones on Railroad 
Securities, Seet. 468, 


Although we have discussed all of the propositions 
which have been heretofore made by the appellees, we 
think that there are but two substantial questions involved 
in this appeal: 

First —** Did the Act of 1868 create a lien in favor of the 
bondholders ¢* and, if not, 

Second—** Can these bondholders avail themselves of the 
lien or claim created by said act in favor of the State of 


Arkansas ¢”" 
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The learned Associate Justice seemed to entertain the 
opinion that it was necessary for the appellants to show 
that there was some svrp/is revenue which could be seized 
by the writ of sequestration, He said (Tompkins’ Ree., p. 
246): 


* There is in the bill of complaint in these cases no 
‘allegation that there is any saplus jneome or any 
‘olher revenue of the companies, ov either of them, 
“which could be seized under the writ of sequestra- 
* tion, if all were issued by the Treasurer or by the 
‘Chancery Court of Pulaski County, under the Act 
‘of April loth, 1869." 

This view, we respectfully submit, is clearly erroneous. 
There is no necessity for such an allegation, because it is 
not a jurisdictional fact, or one upon which our right to 
relief depends. Our right to the writ depends, not on a 
showing that there will be a ‘*surplus.”’ but whether a 
default has been made in the payment of the, interest. 
The default is al, geod aud admitted. There is no more: 
necessity for alleging that there will be ao‘ surplus” than 
there would be in alleging In a complaint on a promissory 
note that the defendant has property out of whieh the 
judgment could Loe siitistied, if qotie* is obtained, 

Anexamination of the Fourth Section of the Aet of April, 
ISG) shows that it is not the svrp/is which is to be seized, 

* Upon the issue of said writ the Receiver therein 
named shall take possession of ¢// the income and 
* revenues of said defaulting company, with authority 
“to demand and receive all Honeys coming to the 
‘same from the operation of such road.” 

And the Fifth Seetion declares that 

* He shall at the end of each month make full re- 
‘port and return to the Treasurer of all moneys re- 
“ceived by him, with dis estimate of the necessary 
is cost of operating said road, which, on the approval 

‘and order of said Treasurer, shall be paid out of 

‘the money so returned, the surplus or net proceeds 


“to be applied in the diseh: irge of the tax due and 
* unpaid.” 


~ 
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It is apparent from these sections that it was not the 
** surplus,’’ but the entire income, which was to be seized. 

The estimated cost of operating is not left to the rail- 
road companies, but to the Treasurer of the State. The 
Receiver, not the railroad company, states what propor- 
tion, in his opinion, should be paid on account of oper- 
ating the road. If the Treasurer approve the estimate, 
that amount is paid ; if he disapproves it, it is not. 

The Treasurer may decrease or increase the estimate, and 
the surplus goes to the holders of the unpaid coupons. 

The statute did not contemplate, after default, that the 
companies should have anything to say as to what the cost 
of operating the road should be, and this for very obvious 
reasons. It would be very easy, with the modern system 
of keeping railroad accounts, to exhaust all of the income 
and revenues in the operation of the road, so as to leave 
nothing for the bondholders. 

We are certainly entitled to the benefit of the remedy 
given us by the statute, and thisis all we ask. If it shall 
turn out hereafter, that there is no surplus after paying all 
proper operating expenses, that is our misfortune, and a 
matter. which the Court, after the experiment has been 
made, may then take into consideration. As a matter of 
fact, we know that a railroad one hundred and sixty-five 
miles in length, traversing as it does, one of the richest 
valleys in the world, and having the connections it has, 
must necessarily have an income over and above its oper- 
ating expenses. Jf if had not, these appellees would not 
he contesting the matter in issue betrceen us. 


Finally, we claim that whether this Court finds that the 
Act of 1868 creates a lien in favor of the bondholders or 
not, the present action can be maintained. The lien or 
claim, the security created by that act in favor of the State, 
still exists ; it isin the hands of parties who were bound to 
have notice of the statutory lien; it is in the hands of 
parties who not only had actual notice, but who purchased 
the railroads and franchises of the old companies with the 
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hull iisGeenet boon ot paving coy discharging thee then whieh Is 
now sought to be enforeed against them. They have 
bomweht and now hold the State Add bonds in their Treasury 
for no other purpose than to anticipate a judgment whieh 
they thought was inevitable. "Phey have been eatueht ev 
Nagraute Aciclo, “ith the bonds in their possesston nid 
the expliunation which they give of this pureliase —that 
they Wold these bonds which are not worth the paper they 
mre Writfemon., except as against the appelleesi as AsskTs 
that they hold them as am invespTMent, forms ao fitting 
climax to the subtertiuwes which bisever Toeveeny resorted to ly 
them. and those whose estate they hold. to eseape the 
pavinent of this just debt. 

Thev seek refuge behind the Cliumberkiin ease. brut that 
does not protect them. ‘There the State liad foreclosed and 
extinguished the trust, 

They invoke the Tennessee eases, but they eam get ne 


sidl from: that somree. There the suretve the State. fa ore- 


cordance with be tevis fh the aviqinal coutrach made x 
settlement with the debtor, 

Bat here the debtor admitting that he has net patd or 
discharged a setutiila oof the debt. thawnting the seenritv in 
the faee of the erediter is eontidenthy elatming that the 
armafa Courtet Rquitw is net long eneugh | suche him, 
but that he can appropriate what) h las, und go ** Seo 
free. 
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Upon the right of the bondholders to avail themselves 


of the lien, claim, right, or security created by the act of for 
IS6S, | desire toadd a few suggestions to those contained ev . 
in the brief already tiled. It is an undisputed principle ise 
of law 

“That a fund, obligation. or other property given hat 
directly ils SCCULIEY for the purvinent of a debt, either toa the 
surety bound therefor, or to trustees upon like terms, im- ies. 
plies a trust in faver of the erediter of which he may in the 
equity avail limselfat any time after the debt matures, idy- 
in satisfaction thereof, and immediately restrain the per- ndf. 


son charged with the trust from any misapplication of the 
property or disposition of it liconsistent with its mtended 


appropriation. C.taverican Law Revi we. TSSO, Vol. 14. }. ely ; 
S34: Ross es. Wilson. 7 Soe & M755: Paris ex. Tulet, hoa 
756 Vt DOS: Easton e. Foster, S Met. 19%) con- 
arge 

Such a transaction is regarded usa trust, ane the surety r the 
or person in Whose hands the Property or fumed or obliga- 3 Ix 
tion exists, is regarded as a trustee for the creditor or ces- slica- 
tul que trust. older 


At the time of making the contract. or tratisaection, ked a 
between the surety. and the primenpal debtor, the parties nefit. 
nav make such stipulations or conditions as they deem 1 was 
proper. The debtor las complete control over his — 

of it: 


property, und the creditor Is entitled lor engeet such ters 


f and conditions as le deetis proper for lis security or for 
: the security of the debt about to be created before hie: 

enters Into the contract of suretyship. Thus the debtor 
may reserve the right in the com ract. between himself 


and the surety, of paving off the debt before it matures, or 
lhe may stipulate that after a certain time the interest 


shall be fixed ata certain rate. Whatever conditions may 
be agreed upon between the principal debtor and the 
surety, and which eventually are embodied in the con- 
tract, Impress themselves upon the trust, and the latter is 
to be executed in accordance with the contract. 


A court of equity, in administering a trust) of this 
description, will look at the contract between the surety 
and the principal debtor, and that will guide them) in 
deciding what the rights of the creditor may be. The 
creditor seeking to avail himself of the benefits of the 
trust thus created does not claim through the surety at 
all. The trust las been created for lis benetit. and in 
secking to lave it apphed to the payment of his debt le 
acts wholly independent of the surety. The application 
of the word “subrogation ” to the transaction, such as has 
heen indicated above, 1s Inapt. The creditor does not 
claim under the doctrine of-subrogation, and he is not, in 
fact, subrogated to the rights of the surety. He is merely 
seeking to have his debt paid out of a fund, or obligation 
or other property which the surety holds as trustee. If 
this fund is not sufficient, he may fall back upon his 
remedy against the surety and collect the whole of his 
claim. It also follows, that the discharge of the surety 
for any cause from the obligation of suretyship does not 
affect the right of the creditor to enforce the trust. The 
trust survives, and may be proceeded against entirely irre- 
spective of the surety. (Roberts rs. Colvin, 3 Gratt., 359 ; 
Eastman rs. Foster, 8 Met., 19.) 


So the surety may be a minor or married woman, or 
may be laboring under some disability, but neither of 
these events prevents the execution of the trust bv the 
creditor. 


Even if a surety is not bound in law, if he has securi- 


ties in his hands which have been placed there by the 
principal debtor, the creditor is entitled to the benefit of 
them. A guaranteed the debt of B by parol, and B 
placed in A’s hands collaterals for his indemnity, from 
which A realized a sum of money. The creditor sued A 


* 


for the debt held. He could not recover on the guarantee 


' because of thg Statute of Frauds, but could recover for 


money had and received to the extent ef the money 
received by A as above. (Jackson rs. Morrisson, 48 Penna. 
Stat., 113.) 


So in Crosby ez. Crafts, 5th Hun., 327, it was held that 
if the principal confesses a judgment in favor of the 
surety for his indemnity, and the surety afterwards dies, 
and his estate is thereby discharged from lability, the 
creditor is nevertheless entitled to the benefit of the judg- 
ment. (4 Watts, Pa. 95; Ten Evck rs. Holmes, 3 Sand, 


~Ch., 428; Ohio Life Ins. Co. rs. Ledvard, 8 Ala., S66.) 


The reason of the above principle is obvious, namely: 
That inasmuch as the creditor Goes not claim threugh or 
under the surety, but by a title bevond the surety’s con- 
trol, which equity will endeavor to protect, the discharge 
of the surety, from any cause, will not and cannot bar the 
creditor's right. The case of Railroad Companies rs- 
Schutte, 103 U.S., isa striking illustration of the applica- 
tion of these doctrines. That was a case where a holder 
of a bond pure and simple of the State of Florida asked a 
court of equity to enforce a security created for his benefit. 
The statute under which this bond had been issued was 
«declared unconstitutional by the Florida courts, but inas- 
much as it contained this endorsement on the back of it: 


S 1.000). 


SSTATE oF FLORIDA, 
*AttrHnornity AND YRAK. 
‘hraur ver CENT. Bont. 
*Pavable January 1. P00) interest pavable Ist July and 


January. in geld. at Florida State \genev in the State of 


New York 
“This bond is one of the series issue in aid of the 


Jacksonville, Pensacola unnel Mobil Ratlroned Company of 


the extent of STA.000 per bitle Upren complet de road, the 
State of lori holding the lirst-inortuage bones of site 
Railroad Company for a like amount, as further secured 
to the bheoleleas brewed 
*ThaAninison Ree, 
“Governor of Florida” 


The railroad COMPUTES lasael pout thre same Tepe the 
market. ‘TPlis court held that they were estopped from 
vlleging Unconstitutionalitv, and they entoreed the lien in 
faver ot the bondholders. “The material part of the opin- 


ToT of the eoourt is as tollows 


“Tn the present ease a statutery ten. in the nature ef a 
first mortgage, duly roetstered. was grven the State on the 
property of the company to secure the prmeiple and inter: 
estat the company bonds, with power in the Governer, 
it clefauilt, fora ecertam te rerth Of tlhe, should bre ristede rn) 
the pavnient of principle or tniterest, to tak POSsSeSSTON Of, 
wdvertise and sell the property for lawful money of the 
United States, and nothing else. unless the State, for its 
own protection, should become the purchaser, when the 
price might be paid in menev or such obligations of the 
CODEN ats the State should hold lhocase of a sale the 
pureliase monev ws well as the ev hlenees of the COTEEP LEIA 's 
indebtedness taken as money Were to be parc Inte the State 
treasury, and promptly and exclusively applied to the 


g-—---— —— ~-—x-- 
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payment and satisfaction of the bonds issued by the State 
under the authority of the act: now in question. If the 
holders of the State bonds did not present them within 
ninety davs after the sale, the Treasurer was required to 
Invest the money remaining tn his hands in the securities 
of the United States, *to be hehtl by the State of Florida 
as trustee for the bondholders’ until demand of the pay- 
ment of the bonds, when it was made the duty of the 
treasury to turn over the securities to the bondholders. 
IT WOULD SEEM AS THOUGH LANGUAGE COULD NoT BE 
USED INDICATING MORK CLEARLY AN INTENTION TO HAVE 
THE LIEN—WHAT THE GrovERNOKR WHEN HE MADE THE 
EXCHANGE CERTIFIED TT Te BRA SECURTIY For THE 
HOLDER OF THE STATE BONDs. It is quite true that by 
Nection 15 of the act under which the Jacksonville. Pensacol t 
and Mobile Company was organized, the company could, atany 
fives before pratupeld. prea ot its own bounds in national eur- 
reney, or iw haowds of the Ntate> hut that does wot change 
the character of the trust created hy Nectrow Tle case ne 
such prigmecnt wis meade Here Thee pavinent ot any kind 
has been made. and no foreclosure of the lien has been 
attempted by the State except in the tuterest of the bond- 
holders, The State from the beginning has recognized 
its obligations as trustee. and, on the request of the bentl- 
holders, commenced the proceedings, under the authority 
of this statute, which live resulted ino the present suits, 
Indeed, one of the decisions urannst the constitutionality 
of the bonds was rendered ino a suit ins itated by the 
State, apparently on its own motion, to enforce the hen 
in behalf of the bondholders. In our opinion there ts ne 
occasion for applying here the doctrines of subrogation, 
because In unmistakable language the statute has made 
the mortgage of the company security for the payment of 
the obligation of the State.” 


lh principle there ds not a particle of difference between 
this Florida case and the case at bar. The object of the 
State of Arkansas (as in the Florida case) was to aid the 
company with its credit. ° The object of the Legislature 
Wits not to create a debt which the State was expected to 
pry, but to and the COTA In borrowing money Upon 
the credit of the State. As between the State and the 
company the debt tor the money borrowed was to be the 
debt of the company. If the State paid its own bonds 
from its own funds. the mortgage could be enforced to 
compel the COA Lo make the State wood for all such 
payments. Tr THE STATE DID NOT PAY, THEN THE CREDI- 
TORS TPAD THEIR OWN RECOURSE UPON THE MORTGAGE. 
The State credit, so far as the State and the COMPANY Were 
concerned, Was only to aid the COMMA in borrowing 
Monev on its own bonds. In anvevenl, the company Wiis 
to be bound for the paavrneny of the entire debt when it 
matured, and its property. was to be given as security.” 


The State of Arkansas, unlike the State of Florida, was 
and is faithless to its trust: but that circumstan: ¢ does not 
militate against the rights of the bondholders. As was 
said in the case of Florida against Anderson, 91 United 
States, at page —: “Of course, the company giving the 
bonds is primarily lable to the bondholders for principal 
and interest as they become due, inasmuch as the bonds 
impart on their face an absolute promise to pay: and on 
failure to pay suit may he instituted at once against the 
company. Back of this personal lability of the company 
the bondholder has a double security : First, the guaranty 
of the internal improvement fund, and, secondly, the 
statutory lien coli the ratlroad. Ihe coniot arad hhiweself of 
the latter diveetly, as he could if it were a mortgage giren to 
secure the bonds alone : but he must induce the trustees to aet 


jin the mode ponte doout hy thie st chote. it they reprise fo act 


when they ought to do so, the hondholder may either compel 
them to act by mendanmus, or tile a bill in equity to obtain 
the relief to which he may be entitled.” 

(State of Florida rs. Anderson, 91 U.S., p. 679.) 


It is manifest from an attentive perusal of the Arkan- 
sux Statutes of 1S6S and 1869, the State of Arkansas made 
ho provision for the payment by it of the principal and 
interest of these bonds in case of default by the company. 
On the contrary it isthe manifest intention of the statutes 
that the State shouid not pay, and there was no provision 
in the statutes for anv such emergency. The creditor 
reading the statute would find that he must look to the 
companies for the payment of the interest and principal 
of the bonds. ‘This case, therefore, is in that respect much 
stronger than the Florida case, because there was contem- 
plated by the statutes that if defaults were made by the 
companies, the State of Florida would pay the interest 
and principal. Ino the Florida case the holders had as 
security for the payment of the interest and principal a 
mortgage $n the property of the companies, which was 
held in the hands of the State. In the case at bar the 
bondholders have a lien upon the income and revenues of 
the companies enforceable through a court of chancery. ° 


As we have seen, the application of the doctrine stated 
at the beginning of this brief does not depend upon the 
surety at all. The party holding a fund, obligation or 
other property, ax security for the payment of the debt, 
need not technically be a surety. The fund, obligation or 
property may be placed in the hands of a trustee, or any 
other person, not the surety, and disconnected with the 
transaction. No matter what the vame of the party may 
be, or the postion which he or it may occupy to the 
transaction, the court will enforce the trust for the benefit 
of the creditor whenever and wherever it finds the trust 
property. 
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It seems to me, therefore, with great respect, that the 
application of the doctrine which has just been stated 
conclusively settles the case at bar. 


Whatever doubt, confusion, or uncertainty, exists in the 
law relative to the rights of the principal debtor. surety 
and creditor has arisen from confounding those cases 
where the creditor has given a fund, obligation, or other 
property directly for the security of the debt (such as we 
have just been considering) with those cases where such 
fund, obligation or other property has been given as an 
Indemnity tothe surety, and is purely personal to him, 
which | will now briefly consider. In some of the States, 
notably in’ New York, Massachusetts, and Pennsvivania, 
the courts make ne distinction between a case where a 
fund, obligation or other pPraperty is given directly as Se- 
curity for the pervibrent of the debt and a case where such 
security. has been given for the tere indemnity of the 
surety. and whiehots personal te him. “Phev treat both 
cases as creating a trust ie the hands of the surety for the 
benetit of the creditor which le may avail hipoself of at 
the maturity ef the debt. fn other States, notably Con- 
necticut, a distinetion is made by the courts between those 
two classes of cases, and they hold that if the security: be 
purely personal us torn menity and sav’ harmless the sure ty, 
and not tor the better protection of the debt. or intended 
asa fund for its payment, a trust does not attach to it for 
the creditor. Ino such instances no breach occurs until 
the surety has been damnitied, nor ix there action er 
remedy to which the creditor can be substituted until 
after damnification. The reason of this rule, if there be 
any to support it, rests upon the argument that, the prin- 
cipal debtor having control over his property has the right 
to say whether the fund or obligation or property which he 
Is giving the surety or trustee, as the case may be, shall 
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be for the mere indemnity of the surety or as direct se- 
curity for the payment of the debt. If it is for the mere 
indemnity of the surety, the surety himself has no right 
over the property pledged until the principal debt has 
matured and is dishonored, because no breach of the in- 
demnity has occurred until the surety is called upon 
to pay the debt. It also fallows that the creditor has 
no rights in the property until the surety’s rights in the 
property have become fixed, namely, when he has been 
damnitied. If the surety becomes insolvent, then both 
reason and authority concur that the creditor’s right to 
protect himself springs inte life. and even before the ma- 
turity of the debt, although the security was pledged for 
the mere indemnity of the suretv. The creditor would 
have the right to prevent a spoliation of it by either the 
debtor or the surety. It follows from this statement that 
Where the property is given to the surety as a mere in- 
demnity, there is) no trust in behalf of the creditor, and 
the surety and the. principal debtor may deal with the 
property pledged as they deem proper. Inasmuch as the 
surety’s rights to the property do not attach until he has 
been called poh to pay the debt, he may sav to the prin- 
cipal debtor,“ You may take back this property,” or “1 
will agree to release it,” for being personal to himself the 
surety has the right to deal with it as he deems proper. * 


This is the principal distinction between cases where 
property is pledged as security for the debt, and where it 
ix given for the mere personal indemnity of the surety. 
In the former case the rights of the creditor attach at the 
inception of the transaction, a trust is created in his favor 
which cannot be discharged without his consent. In the 
latter case the rights of the creditor do not attach or begin 
until after the surety has been damnified, and until the 
last named event the surety and principal debtor have the 
right to deal with the property, | 
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ut all the cases agree that after the maturity of the 
debt, and after the surety’s rights to enforce the pledge 
created for his indemnity occurs, the creditor is entitled 
to avail himself of the fund. Before any release or dis- 
charge of the property has been made by the surety to the 
principal debtor, the creditor may institute proceedings to 
enforce the payment of his debt out of the property 
pledged, and may enforce the same in the hands of any 
pereon who has notice of the trust. 


The distinction between a security pledged as an in- 
demnity to the surety, and for the payment of the debt, 
has not been, so far as [ can find, observed in the courts 
of the United States. Indeed, it seems that the courts of 
the United States have followed those of New York, Mas- 
sachusetts and Pennsylvania on this question. In the 
late and well-considered case of Hampton rs, Phipps, LOS 
U.S. 260, Mr. Justice Matthews laid down the rule as 
follows: 


* For, when a debtor who has given personal guarantecs 
for the performance of his obligation has further secured 
it by il pledge In the hands of his creditor, or an didem- 
nity in these of his surety, it is conformable to the pre- 
sumed intention of all the parties to the arrangement 
that the fund so appropriated shall be administered as a 
trust for all the purposes which a payment of the debt 
will accomplish; and a court of equity, accordingly, will 
give to it this effect” 


So far as the purposes of this discussion are concerned, 
the distinction which we have referred .to (between a 
security given for the payment of the debt, and one for 
the bare indemnity of the surety) is immaterial. Here a 
default has occurred, the principal debtor has failed to 
meet his obligation, and has persistently refused to pay 


Re eee - 
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the debt. The surety or trustee or person standing in 
that relation, namely, the State of Arkansas, has proved 
faithless to her trust. She refuses to enforce the payment 
of the debt as provided in the acts of 1868 and 1869. 
There has been no discharge of the debt as between the 
surety and principal debtur of any description. There 
has been no settlement of anv kind between them. The 
creditor, therefore, asks a court of equity to compel the 
principal debtor to pay the debt in’ accordance with the 
statutory agreement. In the case of Chamberlain, 92 U. 
S..when the creditor invoked the aid of the court of 
equity, the court found that the surety or trustee (the 
State of Minnesota) had enforced the trust created for her 
benefit, and extinguished the lien, as she had the right 
to do under the contract between the State of Minnesota, 
and the principal debtors (the ratlroad companies). 


In the Tennessee cases, by one of the articles of agree- 
ment between the surety (the State of Tennessee) and the 
principal debtor (the rathroad companies) the right) was 
reserved to the State in express terms to enact “all sueh , 
laws as may be deemed necessary to protect the interest 
of the State, and to secure the State against any loss in 
consequence of the issuance of bonds under the provisions 
of this act, but ino such manner as net to impair the 
vested rights of the stockholders of the companies.” The 
court properly hele tn that cause that 


“This reservation includes, and was undoubtedly in- 
tended to include, full power in the State, as against every 
one except stock holders, to do whatever might be deemed 
necessary by the Legislature, with the lien reserved for the 
security of the obligations assumed by the companies.” 


In the Tennessce cases even if the court had held that the 
property pledged by the railroad companies was intended 
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The learned justice who delivered the opinion of the 
Court below says the bill does not charge, and that there 
is no allegation in the bill, that there is, or will be, a surplus 
income or revenue which can or may be seized under the 
writ of sequestration. | 

There is no necessity for such an allegation, because it is 
not a jurisdictional fact. The right to the writ of seques- 
tration does not depend upon whether there will be a sur- 
plus, but on a default to pay the interest. (Read section 3 of 
Act of 1869.) 

Our learned friends are proud of this Act. They regard 
it as One drawn with great care. Yet it fails to say what 
shall be done with the money obtained by sequestration. 
Whether the ‘Treasurer is to keep it or pay it into the 
‘Treasury, or whether he is to pay to the holders of the 
coupous, is all left to implication. 

The implication is, that it was to be paid to the coupon- 
holders. If it was, then the fund created or arising from 
sequestration is a tund forthe payment of the debt, and not 
tor the indemnity of the State. 

It is, so they say, drawn with very great care. Under 
it they say— 


2 


Ist. That no lien or charge upon the road or its income 
and revenue was created. 


2d. That if one was created, it was personal to the State. 


3d. If it was not personal to the State, that a prior and 
superior lien was created by the mortgage. 


It may well be doubted whether an Act which admits 
of such contention is drawn with great care. 

Before I brought this suit, and before I drafted the bill, 
I examined the statute of July 21st, 1868, under which the 
bonds were issued, and the Act of April 10th, 1869. 

I did not examine them with a view to seeing whether 
a lien was created by them in express terms, or by impli- 
cation. The question of lien did not suggest itself to my 
mind, 

I looked to the statute, and it appeared to me that the 
companies receiving the bonds, by the acceptance of the 
provisions of the Act, had created an obligation and 
assumed the payment of the bonds; or, if not that, that 
it hud created and designated a fund trom whicb the bonds 
were to be paid, and in case of default had named a per- 
son who should seize that fund and apply it to the payment 
of the interest and principal of the bonds, 

I may have been mistaken in my construction of these 
Acts, but I have neither seen nor heard anything to change 
that conclusion. 

If the. statutory obligation or agreement of the Little 
Kock and Fort Smith Railroad Company with the State 
under the Act of July 21st, 1868, be reduced to writing, it 
would read as follows: 


“In consideration of the loan by the State of Arkansas 
of its State Aid Bonds to the Litthe Rock and Fort Smith 
Railroad Company, said company bereby agrees with the 
State of Arkansas that it will, at such times as its Legisla- 
ture may from time to time designate, pay to the Treasurer 


in 
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of State a sum equal to the semi-annual interest upon the 
bonds issued to it which may be due and outstanding; and 
in tive vears after the completion of its road said company 
will annually thereatter pay to the Treasurer of State an 
amount equal to two and one-balf per cent. upon the whole 
amount of bonds outstanding received by said company, 
all of which payments may be made in money or in the 
bonds and coupons loaned said company (See. 7). And 
said company further agrees that in case it shall make 
default in the payment of said semi-annual instalments of 
Interest, or in the payment of the two and one-half per 
cent, per annum hereinbefore meutioned, and continue in 
detault for sixty days, the Treasurer of State, by a writ of 
sequestration, through a receiver to be appointed by him, 

shall seize and take possession of the income and revenues 
of said company until the amount of said defaults shall 
be fully paid, with costs of sequestration, after which said 
Treasurer shall release the further revenues of said company 
to its proper officers (Sec. 8). Aud we further agree that 
the aid granted shall not be improperly used-or applied ; 
and if it shall be, then the Legislature is hereby empow- 
ered to take such steps as may be necessary to protect the 
interests of the State (Sec. 3). And we further agree that 
we will construct and put in running order one-fourth of 
vur entire line within two years from the third day of 
November, 1868 (the day the Act became a law), and one- 
half the entire line of road within two years thereafter, and 
have the whole line tinished and in running order before 
the expiration of seven vears; and failing in this, we agree 
tv furteit our charter and franchises to the State.” 


I came to the conclusion there was but a single question 
in the case, and that was— 

“Whether in a case where one took surety by way of 
indemnity tor the payment of a debt, upon which the per- 
son in whose favor the security was created was either 
principal or surety, the holder of the debt could bave the 
thing which was pledged seized and administered for his 
benefit.” 


I came to the conclusion that if the debt had matured, 
and the thing held as security bad not been discharged or 
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released by the person in whose favor it was created, and 
was in esse, that a Court of Equity would permit and assist 
the debt-owner to subject the fund or security to the pay- 
ment of his debt. 

I found two lines of decision from which the conclusion 
was drawn. 

In the case of Kelly v. Trustees, 58 Ala., 498, the hen 
was, by the express terms of the Act, vested in the State of 
Alabama. The bondholders, the State not having dis- 
charged the lien, sought to avail themselves of the fund 
created by the Act for the indemnification of the State. 
It was urged there, as here, by the railroad companies that 
the lien was intended as a personal indemnity to the State, 
and was not available to the bondholders, But the Supreme 
Court of that State held otherwise. 

[n another case— Colt v. Burnes, 64 Ala., 108.—the same 
question came before that Court, and IT ask the Court to 
examine the case. 

A precise state of case to that referred to in the last- 
mentuionea case Was before the United States Circuit Court 
of Alabama, and it was there insisted, as here, that the 
lien was personal to the State and for its indemuity alone, 
and that the bondholder could not reach the fund or enforce 
the remedy provided by the Act for the payment of the 
bonds; and the learned judge who delivered the opinion in 
that case said: 
“The State is in the position of surety on these bonds 
on Which the suit is based, having received trom the com- 
pany, the principal debtor, indemnity in the form of a 
statutory lien upon the property of the railroad company, 
The complainants hold the bonds, and ask a decree against 
the railroad company tor the anpaid interest, * *  * 
Cun it be possible that these complainants are without 
remedy against the railroad company éeowuse their bonds are 
endorsed hy the plighted Faith of the State of Alabama? It 
would be a reproach to the administration et justice to se 
hold.” 

Young v. Railroad, 2 Wood's C. C., 606. 
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[f it would have been a reproach to the administration 
of justice to have so held in that case—why is it not equally 
so in this? 

Turning to the case of Railroads V. Shuttle, 108 U.S., 118, 
I found the same principle announced. 

These were cases where the fund or thing pledged had 
not been discharged or released. 

Then came an examination of the Chamberlain case. In 
that case I found this statement: 


* The general doctrine that a creditor has a right to claim 
the benefit of a security given by his debtor to a surety for 
the latter’s indemnity, and which may be used, if neceasary, 
for the payment of the debt, is not questioned. The security 
in such a case is in the nature of a trust property, and the 
right of a creditor arises from the natural justice of allow- 
ing him to have applied to the discharge of his demand the 
property deposited with the surety for that purpose, if re- 
quired by the default of the principal.” 


Yet that doctrine was not applied in that case. It waa 
excepted out of the general rule. 

For that exception there was areason given. That there 
was a contention that it should not be excepted out of the 
general rule, is manifested by the opinion in the case. The 
learned judge who delivered the opinion in the case states 
the conclusion thus: 


« The position of the complainant is that, notwithstand- 
jng the torm of the contract, the original company was, in 
fact, the principal debtor and the State the surety.” 


It that contention could have been maintained, then a 
trust, or an estate, or interest, hud been created which the 
surety could uot discharge to the detriment of the debt- 
owner, 

I understand, and it is evident the learned judge ander- 
stood, this distinction to exist; that is to say, that if a pledge 
be made for the parment of the debt, absolutely, that the 
person to whom such a pledge or conveyance is made can- 
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not discharge or release the thing thus conveyed without 
the assent of him who holds the evidence of debt; that if, 
in such a case, the property or thing is released or con- 
veyed without this consent, the property passes to the 
vendee charged with the payment of the debt; but, on 
the other hand, if the property is conveyed, not as security 
for the payment of the debt, but as mere indemnity to one 
who becomes primarily bound for the payment of the debt, 
the person to whom it was so conveyed may release the 
security, if the release be made before the debt-owner com- 
mences an action to charge the property or avail himself 
of the security given. But [do not understand that, be- 
cause the property was conveyed or pledged as an indemnity, 
it cannot be reached by the debt-owner if *it remains i 
esse, and has not been released or discharged betore the 
attempt is made. 

It is as to this proposition wherein the learned justice 
who delivered the opinion in the Court below and myselt 
disagree. 

If I understand the opinion, it is this: That where a 
security or fund is created for the indemnity of one who 
becomes by the form of the contract primarily bound for 
the payment of the debt, the property or fund cannot be 
reached by the debt-owner at all, no matter whether it 
has been discharged or not. 

[ understand from the opinion that the learned justice 
tinds the statute does not, in express terms, create a lien 
for the payment of the bonds, but only for the payment of 
the State; that the State may sit idly by for vears, as it 
has done, and that the bondholder can neither force it to 
compel payment by the company or reach the fund, and 
the only fund, provided by law for the payment of the 
debt. 

If I am correct in this, we are brought face to face with 
this question, and the issue is narrowed down to this 
simple proposition, that is tosay: Can the person for whose 
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indemnity a security is given, and who bas not discharged 
the thing pledged, withhold it from admiuistration by a 
Court of Equity when he for whose benefit it was given 
has not paid the debt, and publicly proclaims he will not? 

_If that is the law, I have misled my clients into bringing 
this suit. 

I thought I could see a principle running through the 
Ketchum case that was applicable to this. 

In that case, as in this, the revenue of the railroad was 
pledged. In the one case the payments were to be made 
monthly, and in the other they were to be paid semi- 
annually. It may be said the income and revenue of the 
Little Rock Railroad Company were not pledged; that it 
could have paid its coupons with fands arising from any 
other source. This isa mere quibble. It is a jugyling with 
words. If one mortgages his estate, and promises that pay- 
ments will be made, and if not made, the income and 
revenue of the estate shall be seized and held until satie- 
faction of that debt is had, this simply exempts the other 
property from the payment of the debt, and dedicates a 
fund for its payment. The right to seize it is from the day 
of default. But it is said that such a fund might be 
reached by attachment, garnishment, or judgment cred- 
itors, Suppose it could. What does that establish ? 
Would not the rents and profits, possession once being 
taken, be held until all past-due indebtedness was paid ? 

Until a debt is due there is no uecessity of designating a 
specific fund. If there is no default, no pledge is needed. 
It is in cases where there is a default that security or a 
fund is required. 3 

After the interest became due and payable, the fund from 
which it was to be paid is clearly detined bythe Act. That 
fund was that which arose from operating the road, ite 
income and revenues. 

So far as relates to the payment of interest on the bonds 
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in suit and those in the Ketchum case, let us arrange the 
provisions in parallel colanins: 


For the payment of S700.000. and For the payment of $1,000,000 
the interest thereon, there shall iv ved the interest thereon, if default be 
paid tor the County of St. Lous out Maae mm Paving the same when re 
of the funds coming to the bands of quired bw statute, we hereby direct 
the Fund Commissioner the sam ot that the inceme and revenues to be 
si shee) month and said WV tment. lerived from eperating eur railroad 
shall continue anti! sard bends are shall be paud te a receiver to be 

pee ef by the Pacific Railroad desqrnated bv the Treasurer of State 
Company smd that he shall remain in Teee it 


thereot until the ameunt of the de 
fault and intervening defaults sha)! 
bn poral 


Does not this language designate a specific fund trom 
which the debt is to be paid? Does it not designate a 
person into whose hands it is to come, and direct the man- 
ner of the taking? But they tell us this fund did not get 
into the hands of that person. , 

There is no one who knows that tact better than we do. 
It is true that in the Ketchum case the tund was to pass 
regardless of whether the interest was due on the bonds, 
and that in this case it was to pass after a default had been 
made. Can that fact change a principle? Do equitable 
liens only arise where the fund passes /efore the maturity 
of the debt? 

In Ketchum ¢. St. Louis they were vot pursuing the 
fund; they were seeking to charge the road, or the persons 
into Whose hands the fund passed, with the payment of the 
debt. The reply was, that the statute did not in express 
terms create a lien; that it evidenced a /oan without 
security; that they purchased the property without Knowl- 
edge of the pretended lieu. Is not that the detense here ? 
Alienation of the railroad was the claim. It was conceded 
there, as here, that if the road had vot been alienated, that 
the earnings could have been reached. It was claimed 
there, as here, that at the utmost the rights of the county 
could not be greater than one claiming under a mortgage 
of the income and revenues of a railroad, and that such a 
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right could be defeated by a subsequent mortgage on the 
road. 

Judge Dillon, in the Ketchum case, laid down these 
propositions ° 

“Tf a debtor, by a concluded agreement with a creditor, 
sets apart a specific fund im the hands, er fo come dito the 
hands, of another, from a designated source, and directs such 
person to pay it to the creditor, whieh he assents to do, this 
la a Specitic appropriation, binding ou the parties, and upon 
ull persons, with notice, who subsequently claim an interest 
in the tund under the debtor.” 


1. Was not the Little Rock and Fort Smith Railroad 
Company a debtor ? 


2. Did it not conclude an agreement with the State of 
Arkansas whereby it agreed to pay that debt ? 


3. Did it not designate a specific fund, which in the ni- 
ture of things would come into being, and fix the time from 
which the accumulation of the fund should commence ? 


4. Did it not designate the source from and out of which 
the fund was to arise ? 


5. Did it not name a person into whose hands it should 
come ? 


6. Did it not assent that the creditor should apply the 
fund when received ? 


All these questions must be auswered in the affirmative ; 
and, being answered in the affirmative, the sequence at- 
taches thereto, that this constituted a specitic appropriation 
of the fund. What was the consequence of a misappro- 
priation of it? It was made a charge, and the bonds had 
to be paid. Counsellor Dillon is disposed to question the 
correctness of the principle laid down by Judge Dillon; but 
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Inasmuch as this Court affirmed Judge Dillon, the case 
may be regarded as an authority, 

Some stress was laid on the tact that the attorney of the 
railroad, when before the County Court, had, in a written 
opinion, stated that the assent of the company to the Act 
“would create an equitable iien in favor of the county, or 
charge upon the earnings of the road pro tanto.” We have 
no written opinion of the attorney of the railroad company 
that was rendered before the issue of the bonds; but we 
have his admission of record (Tompkins’ Record, p. 168) 
that, two or more years after the execution of the first 
mortgage, at a time when the company was in default: in 
the payment of the interest on the mortgage bonds, and 
the State Aid Bonds, that he advised and procured the 
Treasurer of State to have a receiver appointed, and seize 
the income and revenue of the road. We have no doubt, 
from what occurred afterwards, that the attorney would 
have given an opinion much stronger than the one reterred 
to in the Ketchum case. The only written opinion we have 
of his views on the subject was made a little more than a 
year after he became a trustee under the present mortgage. 
In fact, there are two of them. 

In a report made to Judge Dillon, in speaking of the 
liability of the new company, the present defendants, to 
reimburse persons who had furnished money to pay interest 
on the State Aid Bonds, he said: 7 


«These advances were made to meet a most pressing 
emergency. ‘The old company was relieved from a debt 
which threatened a sequestration of its revenue, and the 
new company, when it comes to settle with the State, will receive 
credit for the amount thus paid. In tact, everv member of 
the new corporation equally enjoys the benefit of this pay- 
ment, and it is not just that a few persons should be com- 
pelled to bear the burden which all should carry.” 


Tompkins’ Record, p. 74. 


It appears from this opinion that as late as December, 
1875, the attorney of the Little Rock and Fort Smith 
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Railroad thoaght it was proper that the interest on the 
State Aid Bonds should be paid, and, having sold the rail- 
road under a decree of foreclosure of the first mortgage, 
that the purchasers took the road charged with the payment 
of the State Aid Debt. Ue was ot the opinion at that time 
that alienation did not take the road out of the operation 
of the statute, and the presumption is that he had been of 
that opinion anterior to that time, 

llere, then, is another similarity between this case and 
that of Ketchum rv. St. Louis. 

But we are told the right to se// the railroad is not given, 
But does it follow, because the right to se// is not given, 
that there is no charge upon the road? The mght to 
sell, as We have seen in some instances, may attach to a 
lien. Bat property may be charged with the payment 
of a debt, and the power of sale may not be coupled with 
the charge. Liens or charges may be a matter of contract- 
It there be a contract, it is the terms of the contract which 
ure to be enforced. The law of the contract is as much to 
be respected as the law of the land. The contract gives 
the income and revenues of a railroad. | 

We have not asked the sale of the railroad except upon 
the theory that these defendants shall be regarded as trus- 
tees as to the amount of Income and revenue thev have 
received since they went into possession. If they shall be 
held as trustees, then we ask a decree against them for the 
amount of income and revenue received by them. 

Again, in the case of Opdyke v. Pacitic Railroad, 3 Dill., 
Df, | tind the Siathe principle enunciated, 


But there is another phase of this question. Equity, it 
is said, never allows itself to be deceived by forms, 

This Court, in the Florida case, notwithstanding the 
face of the bond showed a primary liability on the part of 
the State to pay the bonds, uncovered the dealings between 
the parties and looked upon the truth of the transaction, 


—w * 


12 


and found that, from an equitable stand-point, the company, 
was primarily liable. 

Is it true that the State of Arkansas is primarily liable 

upon these bonds when viewed from an equitable stand- 


point ’ 
In the Florida case this Court said: 


‘To our minds it is clear, in the present case, that the | 
object of the Legislature Was not to create a debt which 
the State was expected to pay, but to aid the company in 
borrowing money upon the credit of the State. As be- 
tween the State and the company, the debt for the money 
borrowed was to be the debt of the company. If the State 
paid its bonds trom its own funds, the mortgage could be 
euforeed to compel the COMPANY to make the State good 
for all sach payments. If the State did not pay, then the 
creditors Aad their own recourse upon the mortgage. The 

: State credit, so far as the State and the company were 
concerned, was only to aid the company in borrowing 
money on its own bonds. In any event, the company was 
to be bound for the payment of the entire dcht when it matured, 
and its property was to be given as security. Under these 
circumstances, it seems to us that the unconstitutional part of 
the statute may be stricken out, and the of/iqgation of the 
company, inclading its statutory mortgage in favor of the 
State bondholders, left in full toree. The striking out is 
not necessarily by erasing the words, bat it may be by dis- 
regarding the unconstitutional provision, and reading the 
statute as if that provision was not there. ‘These bonds, as 
State obligations, were void, but as against the company, 
which had actually put them out, thev were good.” | 


Now let us examine what the Court found in relation to 


the Florida bonds: 


1. That the object of the Legislature was not to create 
a debt which the State was expected to pay, but to aid the 
company in borrowing money. 

Is not such an intention clearly manifested in the Act 
of July 21st, 1868? [f the State was to pay, why did it 
not provide a fund from which it could be paid? 
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2. That as between the State and the company, the debt 
for the money borrowed was to be the debt of the company. 

Is that not true in this case? What provision is made 
in the Act for the State to pay, other than as it gets the 
money from the company? None whatever. 


3. That the State credit, so far as the State and the 
company were concerned, was only to aid the company in 
borrowing money on the State bonds, 

The same is true in the case at bar. The whole tenor 
of the Aet of July 21st, 1868, evinces this fact, and admits 


ot no other construction. 


4. That, in any event, the company was to be bound for 
the payment of the entire debt when it matured, and its 
property was to be given as security. 

Such isthe tenor and effect of the Act of July 21st, 1868. 
Provision is made for the compang to pay, and there seems 
to have been no intention on the part of the Legislature 
that the State should pay. 


5. That if the State did not pay, then the creditors had 
their own recourse upon the mortgage. 

In this case there is no “ mortgage.” ‘That is to say, the 
statute does not declare the name of the lien. - It simply 
imposes a tax and creates a remedy to enforce its collec- 
tion, not against the State, but against the company for the 
payment of the interest on the bonds; and the process is 
well known to Courts of Equity. 


I may be mistaken, but I think, viewed in the light of 
equity, that while, by the form of the transaction, the State 
appears to be primarily liable for the payment of the bonds, 
vet, when the nature of the transaction is viewed, the com- 
panies were primarily liable. If they were, then all the 
authorities agree that the fund may be pursued. 

The State of Arkansas was not in the untrammeled con- 
dition the State of Tennessee was when it loaned its bonds. 
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That State could loan or donate its bonds in sueh manner 
as the Legislature might preseribe, and levy a tax upon all 
the taxable property of the State to: pay the interest upon 
such bonds. 

Not so with the State of Arkansas. The Act which 
authorized the loan could never confer authority on any 
one until it had been submitted to, and ratified by, the 
people. Whatever powers were conferred by that Act in 
the way of taxation could be exercised, and no other, 
The power to tax the beneficlaries under the Act was given, 
but no power was given to tax the people or property of 
the citizens of the State to pay the bonds. 


By the fourth, ninth, and tenth sections of article 10 of 


the Constitution of TS68 the State was absolutely inhibited 
from lew Ing a taxX TO pay either the interest or principal of 
the State Aid Bonds These sections will he tound in the 
printed brief, and want of tine prevents me from reading 
them. 

[ reter to them, and this condition of attairs, to show, first, 
that. bv the terms ot the Act under winch the bonds were 
lasued, the tax for their payment contd only be collected 
trom the compames > and second, te show that, ander the 
Constitution ot the State, the Legislature could not pase, by 
taxation or otherwise, a tand for the pavmentot the bouds 
or interest 

In view of these stringent: provisions, which absolutely 
inhibited the Legislature trom levying a tax to pay either 
the principal or interest of these bonds, and in view of the 
fact that the Act itself does not impose apon the Legisla- 
ture the power to levy u tax Upon the property of the citizen 
to pay the interest or principal of these bonds, but only 
points out one mode of payment, from whence does the 
inference arise that the State was attempting to secure a 
lien which was to be personal to itself? Why should it 
want a lien or claim to protect itself against a liability or 
debt it had not contracted to pay, and which by the terms 
of the Act it was not contemplated it would pay ? 
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Under the Act of July 21st, 1868, the State was a naked 
trustee to protect its own faith and credit in the mode 
pointed out by the Act. In this it has proven faithleas. 
Because it bas failed to exercise its trust, shall these com- 
panies escape? Are not the bondholders in precisely the 
sume position as they would be if a third person—not a 
Stute—a trust company—had refused to execute its trust 
and enforce the mortgage lien? If the trustee of a rail- 
road mortgage neglects or refuses to enforce the trust 
created, are the bondholders without remedy ? 

Why should it attempt to create a lien for its indemnity 
if by the terms of the contract it was not to pay the debt 
out of its own funds? If there was but a single fund 
from which the payment could be made, and that fund 
was to come from the company, and be placed in the cus- 
tody of the Treasurer ot State, whi, | ask, should that 
fund be treated as an indemnity tand for the benetit of the 
State when it had not been damuitied, and could not be 
daninitied ¥ 

Cannot the contract made bv the statute between the 
company and the State be enforced ? 

These parties talk about there not being alien. The 
bill does net pray the enforcement of a len. The bill does 
not allege that a lien exists. [ drafted this bill; and, as I 
have stated before, at the time I did so the question of hen 
did net enter my head. The prayer of the bill will show 
my theory of this case. 

If this prayer cannot be granted, then my theory fails. 
There is, itis true, a genera! prayer tor such other relief as 
vour Honors shall deem us entitled. It may be that there 
is something in that view of the case which the defendants 
have created, with a view to its demolition, which might 
entitle my clients to relief for which I have not specifically 
prayed. If so, my misapprehension of their rights should 
not go to their prejudice. 

In the Tennessee case, as in the Minnesota case, the lien 
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had been released or discharged, and the same contention 
was made in the one as in the other; that is, that the lien 
Was as security for the payment of the bonds, and not for 
the indemnification of the State. The attempt, in both 
cases, Was to reach and charge the property after the lien 
had been discharged by the party for whose indemnification 
it was given. In each case the Court regarded the lien 
sought to be entorced by the bondholder as one which could 
only be created by a Court of Equity; and inastmnuch as the 
corpus had been freed of the charge, the Court was in effect 
without jurisdiction, because the lien, which was the subject- 
matter of the suit, was no longer in esse. 

If the Court is powerless to grant the reliet prayed for, 
it must be because the State itself never had a claim or 
len which could have been enforced against these detend- 
ants, 

As against the companies receiving the bonds, it will be 
conceded that the right of sequestrating the income and 
revenue derived from the operating of the roads existed. 

When and how was this right lost? We are told it was 
lost by alienation of the roads. 

For this purpose of the argument [ shall assume that the 
Act of July 23d, 1868, ander which the bonds were issned, 
isa valid act. [ assume this, because the learned judge 
who delivered the opinion in the Court below expresses 
such a belief, and because it is in accordance with that of 
my own. 

If it is a valid act, then it was notice to the world. If it 
it is not, then the companies receiving the bonds cannot set 
that up, nor those who are privies in estate, and as to them 
it must be treated as a valid act, 

Whether the present defendants are privies in estate will 
be referred to hereafter. 

But to return to the question: * When and how was the 
right of sequestration lost?”’ [tis said by alienation. 
The defendants contend that the railroad was alienated ; 
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that the company had a right to alienate it, and that after 
_ the alienation the State lost the right to enforce the pay- 
ment of the interest on the State Aid Bonds by a writ of 
sequestration. 


THe TentH Secrion or tue Act NEGATIVES THE RIGHT 
OF ALIENATION TO DEFEAT THE FORFEITURE THEREIN 
ASSERTED. 


That portion of section 10 which relates to chartered 
corporations declares: 

“ Provided, That any railroad NOW CHARTERED, AND AVAIL- 
ING THEMSELVES OF THE PROVISIONS OF THIS ACT, SHALL 
CONSTRUCT AND PUT IN RUNNING ORDER ONE-FOURTH OF THEIR 
ENTIRE LINE OF ROAD WITHIN TWO YEARS AFTER THIS ACT 
BECOMES A LAW, AND ONE-HALF OF THEIR ENTIRE LINE OF 
RAILROAD WITHIN TWO YEARS THEREAFTER, AND HAVE THE 
WHOLE LINE FINISHED AND IN RUNNING ORDER BEFORE THE 
EXPIRATION OF SEVEN YEARS AFTER THIS ACT BECOMES A 
LAW; FAILING IN THESE CONDITIONS, SAID COMPANY OR COM- 
PANIES SHALL FORFEIT THEIR CHARTER AND FRANCHISES TO 
THE STATE.” 

Sec. 10, Act of July 21st, 1868. 


Having availed itself of the provisions of the Act and 
received the bonds, it is claimed that an alienation of the 
property leaves nothing to which the Act can apply. 

This grant of power to forfeit the charter and franchises 
to the State negatives the idea that the companies could 
alienate their property and franchises so as to defeat the 
forfeiture lo which they roluntarily assented . It implies that 
this could not be done. [It does not in express terms deny 
the power to create a mortgage; but if one was created, it 
would be subject to the rights of the State to enforce her 
eontract, 

This doctrine is tully-diseussed and settled in the case of 
Stillman ¢. Fredericksburg, &., R. R., 27 Gratt., 119. In 
that case the express power was given to create the first 
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mortgage for the purpose of enabling the company to build 
its road to a certain point; and another section of the Act 
provided that, unless it was so completed by a certain day, 
the company should forteit their tranchises and rights, 
together with their road, track, and road-bed 

A mortgage was made and bonds-issued thereunder, but 
the road was not completed to the pomt designated within 
the time stipulated, and the State enforced the forteiture. 
The holder of a portion of the bonds instituted suit to en- 
force the payment of the bonds issued ander the mortgage. 
The vital question. was whether, apon a fair construction 
of the Act authorizing the execution of the mortgage, the 
right of forfeiture reserved by the State was of a character 
to be defeated by such a conveyance; and the Court said: 


* The Court is of opinion that the railroad company, 
upon accepting the amendment and extension of its charter 
upon the terms of said Act of Assembly, became imme- 
diately invested with authority to execute its bonds, and a 
deed of trust or mortgage upon its franchises and corporate 
rights, and upon the railroad track and road-bed, * * * but 
subject to its liability to the forteiture of its said franchises 
and corporate rights, and its entire property, if the railroad 
was not completed from Fredericksburg to Orange Court- 
House on or before the T8th of May, 1873, as prescribed 
by the fifth seetion of the Aet Though the authority to ex- 
ecute the bonds and mortgage in tavor of the company, 
and the condition of torteiture in tavor of the State, are 
contained in different sections, they are both parts of the 
same act. and in fuet constitute one contract, and must be taken 
and construed together as part of a avhole, so that, if pos- 
sible, effect be given to the whole and to eve ry part.” 

“If the Act should be construed as investing the com- 
pany with a mght to a len or mortgage on all its fran- 
chises, rights, and property, tree trom the right of the 
State to a forfeiture of the same if the road was not com- 
pleted within the prescribed time, the fifth section would 
be wholly inoperative. If gives no security to the State that 
the money authorized to be borrowed would be faithfully applied 
tu the completion of the road, or that the road would be completed 
within the time limited, which seems to have been the cardinal 


= Fo 


dil af an | 


19 


object of the Legistatur 7 confirming the charter of this com- 
pray, and in ertending | enlarging ifs franchises. What 
assurance could it give? The very property which is to be 
forteited to the State by the company on its failure to 
comply with the condition becomes invested in others by 
the mortgage, and leaves nothing tor the State; for it 
is very evident that the foreclosure of the mortgage by 
sale would leave nothing but the equity of redemption 
upon which the forfeiture conld operate. But the idea 
that only the equity of redemption was to be the subject 
to forfeiture, is repngnant to the very terms of the Act, 
which require the forfeiture not only of the equity of re- 
demption, but of the identical subject which the second 
section authorized to be conveyed in trust or mortgage. 
* * *& Tuking both the sections together, they must be con- 
strued to give the company the right to mortgage the property, 
subject lo the State's right of forfi iture in case the road is not 
comple led: hy the lime speci fied, - ° ° If the company 
did not regard it as beneficial, they were under no constraiut 
to take it. They must have regarded it as conferring a 
benefit, or they would not have accepted it.” 


The Little Rock and Fort Smith Railroad Company was : 
not bound to accept the Act; it was under no constraint. 
We have seen that the legislative reason for requiring a 
completion of these roads was to save the land grant made 
by Congress to the State to build them. We are not claim- 
ing there was a forfeiture. What we are claiming is this: 
That if from this section of the Act it becomes apparent that 
alienation was not to defeat the rights qranted under one section, 
that the same presumption arises that the rights conferred by 
other sections could not be defeated hy such a Course, 

We claim that the tenth section of the Act negatives the 
idea of alienation. If that section negatives such a right, 
then the third, the seventh, and the eighth sections negative 
such a right. 

It this were not so, in the very language ‘ot the Supreme 
Court of Virginia— 

«The verv property which is to be forfeited to the State 
by the company on its failure to comply with the condition 
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becomes vested in others, and leaves nothing to the State. 
* * * The foreclosure of the mortgage by sale would 
leave nothing but the equity of redemption upon which the 
forfeiture could operate. But the idea that only the equity 
of redemption was to be the subject of forfeiture, is repug- 
nant to the very terins of the Act.” 


We insist that, whatever incumbrances the railroad com- 
panies might place on their property after they had accepted 
the provisions of the Act, were at all times sabject to the 
State’s right as declared by the Act, that this could not 
be defeated. If it could not, then the intention becomes 
manifest that the Legislature intended to hold its rights 
against the world. 

It is true the forfeiture does not name the property, but 
the “charter and franchises” of the company. This does 
not change the rule of construction in ascertaining the 
intent of the Act. 

A forfeiture of the “charter and franchises 
pany took from it the right to build, maintain, and operate 
a railroad from Little Rock to Fort Smith,” and the right 
to take tolls therefor. This done, what was there left in 
the company? Nothing. This done, the State was free to 


” of the com- 


grant these right, to any other company. Does not such a 
provision negative the idea that the company could avoid 
or defeat the forfeiture by alenation ? 

If the State forteited the charter and franchises of the 
company, to What did the first mortgage attach? After 
forfeiture, upon a sale under a decree of foreclosure, what 
would have passed to the purchasers ¢ Not even the ease- 
ment. In view of these tacts, is it not plain that the case 
is to be treated as though the mortgage had never been 


executed ? 
By an Act approved March 28th, 1871, the Legislature 


declared as tollows: 


* Aw Act tor the relet ot railroads, 
“ Be it enacted ivy the General Assernbly ot the State of 


Arkanaas: 
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“Section 1. That all railroad companies in the State of 
Arkansas receiving State aid, which have commenced the 
construction of their respective lines of road, and have 
laid any portion of their iron rails, are hereby granted, 
from and after the date of the taking effect of this Act, 
two vears’ time within which to complete one-fourth, three 
vears’ time within which to complete one-half, and five 
vears’ time within which to complete the whole of their 
respective lines of road: Provided, that such companies as 
mav have received awards of State aid within six months 
last past shall be entitled to the benetits hereof, whether 
they have commenced the work of construction or not. 

“Sec. 2. Any of such railroad companies described in 
the first section of this Act which shall fail to comply with. 
uny of the provisions thereof shall, from the date of such 
failure, forfeit their nght to receive any further amount of 
State bonds under the provisions of the Act entitled, ‘ An 
Act to aid in the construction of railroads,’ upproved July 
21st, 1868, but shall, nevertheless, not forfeit their charters 
and franchises, but shall, nevertheless, retain the right to 
complete their respective lines of road, and to use and 
enjoy their rights, powers, privileges, and tranchises con- 
ferred by their respective charters and the laws of this 
State. 

“Sec. 3. All acts and parts of acts inconsistent herewith 
are hereby repealed. 

* Approved March 28th, 1871.” 


This Act shows that the Legislature and the companies 
recognized the right of forfeiture to be in the State. Bat, 
it will be said, the Legislature waived the right to forfeit, 
and that the rights of the mortgagees now come into exist- 
ence, Not 80, The Legislature could not waive it. It was 
not a legislative act. It was an act which derived its 
vitality from the people,and not the Legislature. It was not 
the subject of amendment. The terms upon which the 
loan might be made were stated in the act, as well as the 
remedy to enforce the payment of the loan, and it Was not 
in the powerot those to whom the execution of the act was 
intrusted to change them. The sole power given the Legis- 
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lature was to fix the amount that should at stated times be 
paid as interest and principal. 

Suppose the Little Rock and Fort Smith Railroad Com- 
pany had failed to complete one-fourth of its line of road 
Within two years from the date of the Act, and the State 
had enforced the forfeiture, what would have become of the 
first mortgage? Will any one claim that the first mort- 
gage would have prevented the forfeiture? Will any one 
claim that under a foreclosure of that mortgage, after a 
forfeiture had been declared, that anything would have 
passed to the purchasers? If not, why not? Would not 
the answer be that the statute impressed itself on that 
property in such a manner that the State’s remedy could 
not be circumvented by alienation ? 


THe THIRD Section OF THE Act N&GATIVES THE RIGHT 
OF ALIENATION TO DEFEAT THE RIGHTS OF THE STATS 
MENTIONED IN THE Act. 


The third section of the Act of July 21st, 1868, declares— 


“That it shall be the duty of said Board of Railroad 
Commissioners to luspect from time to tine the ra/road 
desiring to receive said aid, and shall indicate to the Gov- 
ernor the manner such State aid is being used and applied. 
And should it appear that such State aid is being improp- 
erly used or applied, then the Governor is hereby author- 
ized to withhola all or a part of such bonds, and to take 
such other steps as be may deem proper, to the end that 
the bonds shall not be syuandered to the manifest injury 
of the citizens of the State. Such action on the part of: 
the Governor shall be reported to the next session of the 
General Assembly, who are hereby empowered to take such 
sleps as may he NECESSUPY lo protect the interests of the State.” 


The concluding portion of this section is an absolute 
grant of powerto the Legislature “to take such steps as 
may be necessary to protect the “ interests of the State.” 
It negatives the power of alienation on the part of the 


companies receiving State aid to defeat the Legislature in 
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taking such action as it may deem necessary to protect the 
interests of the State. Under such a grant of power it 
could have enacted that the road should be charged with 
the whole number of bonds issued to it, and sold in default 
of payment. 

The inspection was not to be of the RATLROAD COM- 
PANY, but of the RATLROAD. To say that this right 
could be defeated by alienation of the railroad, by mortgage 
or otherwise, is to say that this grant of power means 
nothing. It was not necessary to say this right should not 
be defeated by alienation. The language is aflirmative— 
it is in the nature of a grant,and precludes the idea that it 


might be defeated. 

If alienation could take place so as to defeat the Legis- 
lature in taking any steps to protect the interests of the 
State, if it should be ascertained the aid was being im- 
properly used, what becomes of this grant of power to the 


Legislature? This grant of power was in a public statute, 
and all alienations would have to be made subject to the 
exercise of the rights given by it. 

Suppose the Board of Railroad Commissioners had re- 
ported to the Governor, under the authority conferred by 
the third section, that the Little Rock and Fort Smith 
Railroad Company was improperly applying its aid, and 
suppose the Governor had reported that fact to the Legis- 
lature. Suppose the Legislature had found the report to 
be true. The company by the third section granted that 
body the power “to take such steps to protect the interests 
of the State as may be necessary.” ‘This is a broad grant 
of power. It is only limited by the discretion of the Legis- 
lature, save where mghts of other parties were in being 
prior to the assent of the company. In such a case, rights 
accruing anterior to the award would have to be respected. 
But those that came into being subsequently to the award 
would be no greater than under a second mortgage as 
against a first, which authorized certain advances to be 
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made thereunder. If this is not true, then there was no 
mutuality in the contract. The company could at all times 
compel the State to perform its contract, and at the same 
time shield itself from the obligations and labilines which 
the law imposed on the company, 

Does this Act create a contract which requires one 
party to perform ius obligations and allows the other to 
escape and evade the performance ot those things which 
constituted the consideration that induced the State to 
enter Into the contract ? 

We reter to these things because, in construing it, the 
intent isto be gathered from the whofe, and not a siagle 
section of the Aet. [If trom one or more sections of the 
Act it becomes apparent that subsequent allenation Was 
not to Intertere with those rights, then if becomes equaily 
clear that alienation was not to deprive the State of the 


rights and remedies mentioned tn other sections of the Act. 


THe SEVENTH AND EIGHTH SecTIONs OF THE AcT OF LS68 
NEGATIVE THE Riaut or ALIENATION. 


The seventh and eighth sections of the Act may be 
treated trom the same stand-point. As has been seen, the 
seventh section of the Act designates the amounts which 
shall be paid by the companies, and the eighth gives a 
remedy tor its collection if the companies should detault. 
We have seen that in case of a provision for a forfeiture of 
a charter and franchise in default or upon tailure to com- 
plete a certain number of miles of railroad by a fixed day, 
that alienation would not defeat the entorcement of the 
right. Here we have a right, upon a default in the pay- 
ment of money, at a certain time to seize all the income 
and revenues of a railroad. The railroad at the time this 
right is given is not incumbered. Can that right be de- 
feated any more by alienation than a right of forfeiture ? 


These rights are given by the same statute. If the mght of 
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forfeiture so impressed itself on the road that alienation 
would not defeat it, why is it that the right to the income 
and revenues does not tall within the same principle ? 

By the terms of the eighth section of the Act of Julv 
Zist, ISGS, the right of sequestration was given. By the 
terms of the tenth section of the same Act, the companies 
ussent that their charters and tranchises shall become for- 
feited if they tail to complete one-fourth of their hne of road 
In two Vears, one-half in tour vears, and the whole line in 
seVen Veurs, These were remedies, one of which was to 
run through a period of thirty years and the other for 
seven or more vears. In the absence of express words, 
from what does the presumption or inference arise that 
the Legislature ‘vfended to allow the companies to defeat 
either of the remedies by utr alienstion ot their franchises 
and property? [f they were to be defeated by alienation, 
why were they asserted at all? 

The statute impressed itself on that railroad the momept 
the company acquired the mght to the bonds (which was 
April 28th, 1869), and the company could not free it there- 
from by alienation or in any other manner, 

If this alienation conld only be made sabject to the 
enforcement of the remedy named in the statute, it must 
be because the statute Was iu some manner a charge or 
hurden on the road, of which all persons were bound to 
take notice. 

As aguinst the companies receiving the bonds, no one 
would question the right of the State to sequestrate the 
income and revenues of the railroads, The question is, 
what did the statute impress itself upon? As between the 
companies and the State, it such a question were asked, the 
reply would be, in the language of the fourth section of the 
Act of April 10th, 1869, * All the income and revenues of 
said defaulting company * * * coming to the same 
from the operation of the road.” 

The thing, the estate out of which the income and reve- 
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nue is to be derived, is bere clearly and distinctly stated. 
It is to come trom the operation of the road. When the 
company has placed itself in a condition that it no longer 
has the right to operate its road, or can no longer operate 
its road, has it not withdrawn something from the opera- 
ght granted and con- 
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tion of the statute, which defeats a ri 
ferred by statute? 

The Act of July 21st, 1868, created a statutory contract 
between the companies and the State. Can the companies 
abrogate that contract? ‘To abrogate the contract is to 
abrogate the law. 

Much time and argument has been spent over the ques- 
tion of lien and what was meant by the Legislature when it 
said : 

« The taxation in thig section provided to continue until 
the amount of bonds issued to such company, with the in- 
terest thereon, shall. have been paid by said company, as 
herein specified, in which case the said ROAD shall be en- 
titled to a discharge trom all claims or lens on the part of 
the State.” 


One difficulty with which | have to deal is with the lack 


of knowledge possessed by the learned counsel for the de-— 


fendants as to our manners, habits, and customs in the State 
of Arkansas, They are both residents of seaboard cities, 
and have no more knowledge of our laws and customs than 
two Heidelberg students. 

They assume, because it was declared in Heine v. Levee 
Commissioners that, because this Court held taxes were not 
liens in the State of Louisiana, that they are not in the 
State of Arkansas. 

An examination of our statutes and the decisions of our 
Supreme Court would have disclosed to them that taxes 
are liens in that State. 

Upon the assumption that the question of whether taxes 
ure liens is one of general law, and that no law exists in 
Arkansas by which taxes are expressly declared to be liens, 
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the learned counsel for the appellees argue that, taxes not 
being liens, the words *‘ claims” or * liens, as used in the 
concluding portion of section 7, could not have reference 
to u lien for taxes. 

Their contention is, a tax not being a lien, that that which 
the road was to be discharged from was not the lien of tax- 
ation. If it should turn out that taxes are liens, what be- 
comes of this argument ? Would not the inference follow 
that, taxes being liens, it was the lien of the tax from which 
the ROAD was to be discharged ? 

Section 5153 of Gant’s Digest declares: 

+ The lien of the State for taxes levied for all purposes, 
in each year, shall attach to a// real and personal property 
on the first Friday after the first Monday in October of 
each year, and shall continue until such taxes, with any 
penalty that may accrue theron, shall be paid.” 


Mark the words of the statute: “ The lien of the State 
for taxes levied for ALL purposes * * * shall continue * 
until such taxes, with any penalty that may accrue thereon, 
shall be paid.” The word « all” is broad enough to com- 
prehend this railroad tax, 

Counsel tor the defense in the Court below, in speaking 
of the Legislature, said: * When thev said tax, they meant 
tux.” If they meant tax, then the lien tor taxes is clearly 
established, for it is declared by statute. Not only is it 
declared by statute, but the Supreme Court of Arkansas, in 
Worthen v. Badgett, 32 Ark., 539, said: 


“Taxes, like covenants of a deed, are serfs of the soil, 
and run with the land.” 


In the case of Coates v. Hill, 41 Ark., 149, the same 
Yourt said : 


« By our laws, taxes are g/ibe ascripti—serts of the soil— 
a charge which follows the land in whosoever bands it may 
go. And if the tax sale ‘may be invalid to divest the title 
of the former éwner, by reason of irregularities and failure 


28 


of the officers properly to discharge their duties, yet the 
purchaser is SUBROGATED TO THE LIEN OF THE STATE.” 


Judge Caldwell, who it will be presumed Knows some- 
thing of the laws of the State where he las presided tor 
nearly a quarter of a century, in speaking on this subject 
SUVS : 

“ By the laws of this State, taxes are made a len on the 
property on which thev are assessed. A failure to assess 
ana colleet the taXes on real property tor any vearor nutn- 
ber of veaurs dloes not deprive the State of the right to lave 
its taXes for such period afterwards assessed and collected. 
Omission of lands from: the tax-books is wot equivalent to 
pavinent of the tax, and is not a donation of the tax to the 
owner, ‘The property is bound tor the tax winch ought to 
have been assessed and collected, in whomsoever hands ut 
may come” 

Tompkins’ Record, p. 251, 


Under the system of taxation in. Arkansas, it is the owner 
upon Whom the tax is imposed. Tis property is) only 
referred to to ascertain the «amount which he shall paay 
The amount of the tax having been determined, a lien 
attuches to his properly, In this ease the law, without 
uppraisement, tixed the amount the railroad company 
should pay. When that amount was fixed, the len 
attached, Payment could not be entorced until the arrival 
of the Qme when the statate authorized distraint and sale, 
brut during all that time the len existed The Vers Ob poot 
In rehaning or declaring a len tor taxes is what? Does 
it met grow out ot the fact that the tax was Room The owner 
at the Property, ana to preventia sale or transte Whereby 
the pavment ot the tax would be defeated > Ut the tax in 
the first Instance Was on the PoOperiy, Where ts the TCCes- 
sity of a hen? 

[t is common learning that a tax is a contribution 
imposed by the Government on indieiduals. In Eames ¢. 
Johnson, 4 Allen, 383, the Court said : 
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** The individual, and not his property, pays the tax; the 
property is resorted to for the purpose of ascertaining the 
amount of the tax with which the owner is charged, and 
tor the enforcing of the payment of taxes.” 


It you will examine Muanstield’s Digest of 1884, page 
1081, vou will tind these expressions : 


“There shall be levied and collected as a State tax upon 
each sewing-machine company S200 per annum,” 

* There shall be levied and collected as a State tax the 
sum of S100 per annum on every clock peddler, ightning- 
rod peddler,” &e, 

“There shall be levied and collected upon retail dealers 
in spiritous hquors $300 per annum.” 


These taxes, as will be seen, are upon persons and com- 
partes, 

Railroad corporations, auder the Act of March &th, 1879, 
(Session Acts, p. 30.) ure assessed upon the earnings of the 
road, and not upen the property, Yet such assessments 
are liens on the property of the railroad. They are lens 
that cut auder all mortgages, and the tolls and income of 
the road Tha’ be seized tor their prea ment, 

The Act of Mareh 9th, 1879, is as tollows: 

* The said board shall ascertain the net earnings of each 
of said companies for the vear ending 31st of December 
last preceding the «late of said appraisement, and shall 
appraise the value of such property with reterence thereto; 
that the net euPrritiges thus ascertained shall be the assessed 
value of said property, and be taxed accordingly: Proridad, 
That the net earnings shall be not less than twenty-five per 
cent, of gross receipts Trot said claaly operations within 
said period > this method of assesment te remain in force 
tor the period of ten Vvears from and after the passage of 
this Act.” 

Act of Merck Sth, 1879 ( Session Aets 1879, p. 39). 


I merely mention these instances and forms of expression 
to show the varied sense in which the word far is used in 
the legislation of the State. 
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It was in this sense it was used in the Act of 1868. It 
is used in the sense of a charge or burden. It was this 
charge or burden that was to be discharged when the prin- 
cipal and interest of the bonds had been paid. TLence, they 
said when full payment bad been made, * the said road 
should be discharged from all claim or lien on the part of 
the State.” It is first described as a claim, and the draughts- 
man, not being certain whether he bad used a proper word, 
added the words * or hen.” 

Aside from this, there is another view which is not to be 
overlooked in acconnting for the meaning of these words. 

By the eighth section of the Act of 1868, it became the 
duty of the Treasurer of the State— 

“6 By a writ of sequestration, lo seize and luke possession of the 
income and revenues of said company until the amount of 
said defaults shall be fully paid up and satisfied.” 


By the tourth section of the Act of 1869, it is provided 
that— 


“ Upon the issue of said writ, the receiver therein named 
shall take possession of ALL the income and revenues of 
said defaulting company, with authority to demand and 
receive all moneys coming to the same from the operation 
of such road.” 


And by the fifth section of the Act of 1869, after the 
detuults were paid, the ‘Treasurer was to account with the 


company— 


‘And WITHDRAW said receiver trom the management ot 
its affairs.” 


There may be «a way by which the income and revenue 
of real estate, or of a railroad, may be sequestered without 
going apon or about the thing charged. If so, it has not 
been pointed out in this discussion. Sequestration pre- 
supposes and carries with it the impheation that there is a 
corpus. It is a claim, it is a remedy, by the use of which, 
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under the statute, the collection of money might be en- 

forced, and in this sense it may be called a lien. 
Where words have a fixed legal meaning in the law, and 
they are used in a statute, the presumption is that they are 
used in the same sense in which they are known to the 
law. In the case at bar, a word known to the law and the 
profession is used. It is a writ authorizing the person 
named therein to enter upon and take into possession the 
real or personal property named in the writ, and seize the 
income thereof (Bouvier’s Dict., vol. II). Webster defines 
u writ of sequestration to be, “Taking property from the 
owner for a time, till the rents, issues, and profits satisfy 
a demand; THE ACT OF SEIZING the estate of a delinquent 
for the use of the State.” Worcester defines it to be the 
right “to seize or take possession of the property belong- 
ing to another, and of holding it till the profits have paid 
the demand for which it was taken.” 

The writ of sequestration implies a right of entry upon, 
und to take into possession, that from which the income 
and revenue is to be derived. In this instance it is a 
railroad. 

To the mind of the draftsman this remedy of sequestra- 
tion may have constituted a “claim,” and the taxation a 
“lien.” This one thing, however, is clear, and that is, that 
he thought that a claim, or lien, was created by reason of 
the words of the Act, and that he deemed it necessary to 
use words broad enough in their terms to release the roads 
from the operation of the Act. Is that intention to be 
ignored ? 

Finally, the argument of the appellees is that, if there 
isa lien, it is upon the company, and not the road, The 
proposition is certainty a novel one, and is reached by 
wrenching the word road out of the statute, and substi- 
tuting in leu thereof the word “ company.” 

For the purpose of showing the violence they would do 
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the statute, we arrange the statute as it is, and as they 


would have it, in parallel columns. 


Tue STATUTE AS THEY WOULD HAVE 
Tue STATUTE as IT Is 1 
~ The taxation in this section pro- The taxation in this section pro- 
\ idded to continue until the amount vided to continue until the amount 


of bonds issued to such compan of bounds issued to such COMPANY, 
with the interest thereon. <hall have with the interest thereon, shall have 
been paid by said company as here- been paid by said company as here- 
in specified, in which case the said tn specihed. in w hich case the said 
road shall be entitled to a discharge mepaney shall be entitled to a dis- 
from all claims or liens on the part) charge from all claims or lens on 
of the State.” the part of the State 


The language of the statute shows that the Legislature 
was of opinion that the terms of the Act had created a 
“claim” or “lien” on the road. We do not regard the 
provision as important, beyond the tact that it shows two 
things: 

First. That they thought the terms of the Act had 
created a “claim?” or “lien,” else why undertake to dis- 


charge 1?) And— 
SECOND. That it was ou the road. 


‘True it is that the discharge was not to take place until 
the bonds and interest bad been paid, but it must be 
borne in mind that the means by which the payment was 
to be enforced was by a writ of sequestration if a default 
was made. The taxation imposed was not to be collected 
by the revenue officers of the State, but through a Court 
of Chancery. 

A company ts an artificial creature—a fiction of the law 
—intangible and unreal, Can vou attribute to the Legis- 
lature the ignorance which is implied in the suggestion, 
that they were attempting to discharge a company from a 
lien?) Who ever heard of taking a lien on a company ? | 

The appellees contend that the Legislature, by the use 
of the word ROAD, did not mean ROAD, but meant com- 
pany. ‘The presumption is, if they had meant “company,” 
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they would have said “Company,” and that having said 
ROAD, they meant ROAD. 

The hen for the payment of the bonds and interest is placed 
on the ROAD, and the Act of April 10th, 1809, in addition 
to this lien on the ROAD, gives the right to sequester the 
income and revenues of the companies derived “ from 
operating the road.” 

But it is said: 


“ Admitting that taxes are liens in Arkansas, they are 
only liens on that upon which they are imposed, and they 
are imposed on the ‘company.’ ”’ 


It is plain from the words that, when the Legislature had 
its attention directed to the thing which was to be released, 
it released the * road,” and not the “company.” Why 
should a “company” be released from a lien? What 
kind of # lien was the company to be released from? A 
common law lien 2? This would imply possession. A mari- 
time lien? Such liens are not applicable to a railroad, 

If the words of the Act are to be changed so as to render 
it consistent, why not treat the word “company” as sur- 
plusage? Why not drop the word “company,” so it 
would read, “The Legislature shall from time to time im- 
pose upon each railroad to which bonds shall have been 
issued a tax equal,” &c. There is just as much license for 
this as for the other construction. 

Taxes being liens under the law of Arkansas, being serfs 
of the soil, and running with the land, it at once becomes 
plain what the Legislature meant when it said: 


“In which case (the payment of the bonds and ete 
the said roaD shall be entitled to a discharge from al 
claims or liens on the part of the State.” 


If such a construction be indulged, you attach force and 
meaning to these words. If you substitute the word “ com- 
pany” for “road,” you render that portion of the Act 
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which was intended to declare the effect of the payments 
ridiculous and absurd. 

_ It will be observed that the * tax” by the words ot the 
Act is imposed on the * railroad company,” and that that 
Which is to be discharged trom the claim or len of the 
State by the payment of the taxation is the * road.” , 

What inference arises trom what itis claimed to be an 
incongruity? The detendants claim that this incongruity 
should be reconciled by substituting the word * company” 
for “road.” [ft this be done, it words are to be wrenched 
from: their places In a statute, there ought to be some per- 
suasive or imperative reason therefor. Are any such rea- 
sons presented ? 

There are certain rules of construction laid down by the 
Courts for our guidance in construing a statute. While 
this is true, there is no one rule Which is to govern. 

Ambiguity lavs the foundation for construction, — If 
there be no ambigaity, there is no jurisdiction to construe, 
it there bre ambiguity, then statutes in pari mealeria Thay be 
referred to; but this is not the only fountain from which 
the intent is to be drawn. First. the Act itself is to be ex- 
amined, not tor the PUP pose of emasculation, buat to ascer- 
tain the intent. [If the intent cannot be ascertamed trom 
the words of the Act, and it is one in the uature of a con- 
tract, the hght in which tt was construed and acted on by 
the parties to be atfected by it should be sought tor. If 
this cannot be ascertained, then statutes in part materia ay 
be resorted to. 

This statute created a contract under which the railroad 
companies obtained over S5.000,000, and put them on the 
market, Nineteen vears after the passage of the Act, we 
find ourselves betore this Court construing, or attempting 
to construe, the rights and liabilities thereunder. 

If the parties to be affected by the Act have placed a 
construction on it, and have aeqmesced therein tora long 
period of time, We insist that that construction should pre- 
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vail rather than one that is drawn from what are supposed 
to be statutes in pari materia, and which is directly opposed 
to the construction placed on the Act by the parties them- 
selves. 

The learned justice who delivered the opinion of the 

ourt below examined a previous statute passed under a 

different Constitution, and by a comparison of the two 
statutes arrived at the present opinion. 

We think he should have adopted the rule followed in 
the Tennessee case, rather than the one which was adopted. 

In the Tennessee cause the statute was referred to, but 
the practice thereunder by the State officials, and those to 
be affected thereby, were the guides to construction. 

In the case at bar we desire that rule applied. Up to 
the time this defense was interposed there was one uniform 
rule of construction. 


1. By the press of the State before it was ratified by the 
people, and while it was before them for consideration, 

2. By the present defendants. 

3. By the Littke Rock and Fort Smith Railroad Com- 
pany 

4. By the trasiees under the first mortgage. 

5. By the Courts of the country, 

6. By other railroad companies. 

7. By the attorney of the Little Reck and Fort Smith 
Railroad Company. 

8. By the State of Arkansas, through its legislative and 
financial officer. 


9. By the constitutional convention of 1874. 


All of the persons and corporations construed the Act 
in antagonism to that of the Court below. The manner 
in which they construed it is set forth in the brief, but 
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time prevents a reference to them. [take it that they will 
be examined, 
The present detendants obtained the property with full 


notice of this clan It was set forth in the bill tor fore- 


closure, The pleadings disclosed it 


This Gourt. in Brant ¢. Virginia Coal and Tron Co., 93 


U.S... 326, said: 

“The purchaser was bound to tuke notree of the letter. 
Ile was directed to its source bv the pleadiugs, The doctrine 
of cared? cnptor apples to all judicial sales of this character. 
The purehaser takes oulv the tithe whieh moryvagor pros- 


sessed 


The same doctrine is enunciated inp Henshaw v. Bissell, 
IS Wall., 271. 

The statute. to suv the least, was a contract for the 
Income and revenue of the road: and betore the present 
del nants took POSSESSION, thi ‘y were advised of that con- 
tract by the Tnll of foreclosure under which they pur- 
chased. 

Joun MeoCiure, 
Of Counsel for Appellant 
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BRIEF IN BEHALF OF APPELLEES. 
PRELIMINARY STATEMENT. 


These suits are brought to enforce certain alleged liens 
which the appellants say they are entitled to enforce as the 
holders of certain bonds and overdue coupons thereto annexed 
issued by the State of Arkansas in the years 1870 and 1871 in 
aid of the Little Rock and Fort Smith Railroad Company, the 
Little Rock, Pine Bluff and New Orleans Railroad Company, 
and the Mississippi, Ouachita and Red River Railroad Com- 
pany, under an alleged act of the General Assembly of said 
State of Arkansas, approved July 21, 1868, entitled “An Act 
to aid in the construction of Railroads,” and under an act sup- 
plementary thereto, approved April 10, 1869, entitled “ An Act 
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to provide for paying the interest of the bonds issued to aid 
in the construction of railroads.” 

The Little Rock and Fort Smith Railway derives its title 
to its road, lands, and properties from the purchasers at the 
foreclosure sales which were confirmed on the nineteenth day 
of December, 1874, under decrees of the Circuit Court of the 
United States for the Eastern District of Arkansas, foreclosing 
two first mortgage deeds executed by the Little Rock and 
ort Smith Rar/read Company,— the one upon its road, equip- 
ments, and franchises, and the other upon its land grant, con- 
taining about one million acres of land. 

The Little Rock, Mississippi River and Texas Railway 
derives its title to its road and properties from the purchasers 
at the foreclosure sales which were confirmed on the eigh- 
teenth day of December, 1875, under decrees of the said Cir- 
cuit Court foreclosing the several first two mortgage deeds 
executed by the Little Rock, Pine Bluff and New Orleans Rail- 
road Company, and by the Mississippi, Ouachita and ‘Red 
River Railroad Company, respectively. 

Each of said defendant corporations was organized under an 
Act of the Legislature of Arkansas, approved December 9, 
1874, enabling purchasers of railroads at foreclosure sales to 
organize and become a new body politic and corporate ; and 
both said corporations have been in the quiet and peaceable 
possession of their respective roads and properties ever since 
the dates of said decrees of confirmation. 

The stockholders of the present defendant corporations 
originally comprised only such holders of the above-described 
mortgage bonds issued by the old corporations, respectively, 
as elected to exchange their bonds for the stock of the present 
corporations, respectively, upon terms prescribed by the ma- 
jority of such holders, which terms are not material to the 
issues involved in these suits. 
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Under this scheme, the holders of more than $8,000,000, 
or of nearly all the bonds —road and land grant — issued by 
the old Little Rock and Fort Smith Rai/road Company, 
exchanged their bonds for stock, and thus became the sole 
owners of the entire capital stock of the defendant, Little 
Rock and Fort Smith Rai/way. The total number of original 
shareholders was 179. On January 1, 1883, the number of 
shareholders was 319, of whom only 47 were original share- 
holders. (See pp. 173, 174 of printed record in Tompkins 
suit.) 

The holders of more than $2,600,000, or nearly all of the 
bonds issued by the Little Rock, Pine Bluff and New Orleans 
and by the Mississippi, Ouachita and Red River Railroad 
Companies, respectively, likewise became the sole owners of 
the entire capital stock of the defendant, Little Rock, Missis- 
sippi River and Texas Railway. The total number of said 
original shareholders was 31. On January 1, 1883, the total 
number was 85. (See p. 128 of the printed record in Will- 
iams’s suit.) 

In other words, each of the defendant corporations originally 
represented only the mortgage creditors of the old companies. 
The shares of stock of the original companies were, in common 
parlance, wipcd out; and the holders thereof received no bene- 
fit therefrom in the respective plans of reorganization. 

Each of the defendant companies, immediately after they 
were respectively organized, voted to issue, and subsequently 
issued from time to time, bonds secured by mortgages upon 
their respective roads and properties, as follows: the Little 
Rock and Fort Smith Railway issued $3,000,000 first mortgage 
road and land bonds, the full amount authorized; and the Little 
Rock, Mississippi River and Texas Railway issued $2,125,000 
first mortgage bonds and $1,275,000 second mortgage bonds, 
the same being the total amount authorized under its mortgage 
on its completed road. 
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All these bonds have been negotiated and sold; and the 
proceeds of sales have been used in repairing, extending, and 
equipping the roads of the respective defendant corporations 
and for other lawful purposes. 

The trustees under the mortgages executed by said defend- 
ant corporations are made parties defendants to the respective 
suits. 

The organization of the defendant Little Rock and Fort 
Smith Railway was perfected and its mortgage authorized in 
December, 1874. The organization of the defendant Little 
Rock, Mississippi River and Texas Railway was perfected and 
its first mortgage authorized in December, 1875. 

Between January 1, 1875, and July 1, 1876, the defendant 
Little Rock and Fort Smith Railway completed its railroad 
from Clarksville to Fort Smith, a distance of sixty-eight miles, 
put its remaining one hundred miles of road then built in thor- 
ough repair, and made large additions to its equipments of all 
kinds. Its authorized issue of $3,000,000 mortgage bonds was 
exhausted in these undertakings, and in the settlement of cer- 
tain equitable claims against the old company, which, by the 
decree of court confirming the sale of the land grant to the 
new corporation, were required to be adjusted by the new com- 
pany. (See last paragraph but one on p. 149 of printed record in 
Tompkins suit). 

The Little Rock, Mississippi River and Texas Railway, since 
its organization in December, 1875, has rebuilt about twenty- 
seven miles of old railroad and completed about one hundred 
and forty-four miles of new road, as shown by the plan annexed 
to this brief, and also included in the record in Williams’s suit, 
pages 120, and 126, 127. 

In March, 1882, the plaintiff Tompkins filed his bill of com- 
plaint in his present suit to enforce the payment of certain cou- 
pons which were originally attached to certain bonds issued as 
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aforesaid by the State of Arkansas in aid of the old Little 
Rock and Fort Smith Rat/rvoad Company. 

It is unnecessary at this time to set out the various grounds 
upon which the plaintiff’s claim is based. It is sufficient to 
say that the relief which he seeks, briefly stated, rests finally 
and fundamentally upon the truth of the assumption that, 
under and by virtue of the provisions of said alleged Act 
of July 21, 1868, a lien was created and now exists in favor of 
said State and of all the holders of said bonds and coupons 
upon the railway and properties of the defendant corpora- 
tion, paramount and superior to the lien created by the railroad 
and land grant mortgages which were executed by the old 
Little Rock and Fort Smith Rait/road Company, and under 
which, as before stated, the defendant Little Rock and Fort 
Smith Raz/way derives its title. 

The defendants demurred to the bill of complaint; and their 
demurrer having been overruled in December, 1882, they filed 
their answers to said original bill and also to an amended bill, 
which the plaintiffs had filed after the demurrer had been 
overruled. 

In January, 1883, the plaintiff Williams also filed his bill of 
complaint against the defendant Little Rock, Mississippi River 
and Texas Railway, based upon a claim precisely similar to 
that made by the said Tompkins, with the exception of the 
allegation that the coupons which he held and sought to 
enforce were issued to the old Little Rock, Pine Bluff and 
New Orleans and to the Mississippi, Ouachita and Red River 
Railroad Companies instead of the old Little Rock and Fort 
Smith Railroad Company. 

The defendants duly filed their answers to this latter bill; 
and both cases were finally submitted, upon an agreed state- 
ment of facts filed in each case, before Mr. Justice Miller and 
District Judge H. C. Caldwell in June, 1883. 
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The State of Arkansas has been in default since April 1, 
1873, inclusive, upon the coupons attached to all the bonds 
issued by the State in aid of the former Little Rock and Fort 
Smith, the Little Kock, Pine Bluff and New Orleans, and the 
Mississippi, Ouachita and Red River Railroad Companies. 
The amount of bonds issued by the State of Arkansas to the 
above three companies under said alleged Act is as follows, 


namely : — 


To the Little Rock and Fort Smith Aas/read Com- 


pany, , . « $1,000,000 
Little Rock, Pine Blufi and New Orleans 
Railroad Company, . . . «1,200,000 
Mississippi, Ouachita and Red River Rail- 
ee ee 600,000 
ks 6 le ow es ee ee ee ee 


The bonds are payable in thirty years from their date, and bear 
seven per cent. interest, payable semi-annually, the accrued 
interest on which at the present time far exceeds the principal 
of the bonds. 


These bonds are in the following form except as to the name 
of the company :— 


“UNITED STATES OF AMERICA. 


It is hereby certified that the State of Arkansas is indebted 
unto the Little Rock and Fort Smith Railroad Company, or 
bearer, in the sum of one thousand dollars, lawful money of 
the United States of America, redeemable at the City of New 
York on the first day of April and October in each year, on 
the presentation of the proper coupons hereto annexed. The 
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faith and credit of the State are hereby solemnly and irrevo- 
cably pledged for the payment of the interest and redemption 
of the principal of this bond. Issued in pursuance of an Act 
of. the General Assembly of the State of Arkansas, approved 
July 21, 1868, entitled ‘An Act to aid in the construction of 
railroads,’ the said Act having been submitted to and duly 
ratified by the people of the State at the general election, held 
November 3, 1868. 

In witness whereof, the Governor of the State has signed 
this bond, the State Treasurer has countersigned the same, 
and the seal of the State has been affixed at the City of Little 
Rock, Ark., the first day of April, 1870. 


(Signed) PowEL_ CLAyTon, Governor. 
” R. J. T. Waite, Secretary of State. 
a HENRY PAGE, 7reasurer. 
a J. R. Berry, Auditor.” 


Each of said bonds at the time of their issue had sixty in- 
terest coupons thereto attached, numbered from one to sixty, 
inclusive, which coupons, with the exception of the time of 
payment and number and initials of company thereon, are as 


follows, to wit :— 


$35. $35. 


The Treasurer of the State of Arkansas will pay to bearer 
thirty-five dollars, in the City of New York, on the first day 
of October, 1870, being semi-annual interest due on bond. 


No. 


L. R. & F. S. R.R. 
(Signed) J. R. Berry, Auditor.” 
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The institution of his suit by Tompkins is the first notice 
or knowledge that any of the defendants ever had that the 
holders of the bonds of the State of Arkansas issued under 
said alleged Act of July 21, 1868, claimed that a lien existed 
in their favor upon the railroads and properties of the defend- 
ant corporations, or that the defendant corporations were in 
any way liable for the payment of said bonds and coupons. 

If the liens which the appellants now set up have any exist- 
ence whatsoever, they must necessarily have their origin in 
and result from the statutory contract which the old original 
companies made with the State when they severally applied 
for and received the bonds of the State which were issued in 
aid of railroads. 

The main question, therefore, to be determined by these 
suits is whether or not the defendant corporations, when they 
severally acquired by purchase at foreclosure sales the railroads 
and properties which they now hold, and have held and oper- 
ated peaceably and quietly, the one since December 19, t874. 
and the other since December 18, 1875, bought them subject 
to the lien or charge now asserted by the appellants. 


i 
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GENERAL STATEMENT OF DEFENCES. 


In answer to the claims made in behalf of the appellants 
the appellees submit the following general grounds of defence. 


They say :— 


1. That, assuming the Act of July 21, 1868, to be a valid 
law of the State of Arkansas, no lien, legal or equitable, 
upon the railroads or properties of the companies receiv- 
ing State aid bonds was created either by said Act or by 
the supplemental Act of April 10, 1869. 


2. That, if any such lien, either legal or equitable, was 
created under the provisions of the aforesaid Acts, such 
lien is subordiuate both in time and in equity to the liens 
created by the mortgage deeds executed by the three orig- 
inal companies. 


3. That, if any such lien, either legal or equitable, was 
created under the provisions of the aforesaid Acts, sach 
lien was for the sole and exclusive benefit of the State of 
Arkansas, and in no wise for the protection of the holders 
of the bonds issued under said Acts. 


4. That said Act of July 21, 1868, never became a valid 
and constitutional law of the State of Arkansas, but the 
same is utterly null and void in all its parts and provisions, 
and the bonds purporting to have been issued under said 
Act are also utterly null and void. Said Act and bonds 
being void, and the aforesaid Act of April 10, 1869, being 
merely ancillary to the Act of July 21, 1868, no lien upon 
the roads or properties of the companies can be derived 
therefrom. Besides, the Act of April 10, 1869, was in 
express terms repealed by the Act of May 29, 1874. 
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5. That the defendant corporations hold the legal titles 
to their respective roads and properties as bona fide pur- 
chasers thereof without notice of any lien or charge upon 
the roads or properties of the original companies other than 
the mortgage liens under which the new corporations re- 
spectively derive their titles. 


6. That the appellants are estopped by their own 
LACHES from asserting any lien, or charge in the nature 
of a lien, upon the railroads or properties of the defendant 
corporations. 


I propose to discuss these general grounds of defence, and 
the objections made thereto by the appellants, in the order in 
which I have stated them. I adopt this order or arrangement 
of the argument because, if this Court shall decide that no lien 
whatsoever is created by these Acts in favor of the holders 
of the State bonds issued thereunder, a long step will then 
have been taken toward the termination of all litigations now 
pending in the State courts of Arkansas against one of the 
present defendant corporations; and such decision will also 
act, to a very great degree, as a preventive against future 
litigations, the object of which may be to hereafter enforce 
similar claims against one or both of the defendant corpo- 
rations. 

The vital questions in these cases, the questions which 
necessarily must go to the very roots of all litigations, pres- 
ent and future, connected with the liability of the defendant 
corporations for the payment of these State bonds to the 
holders thereof, are questions directly connected with the main 
inquiry whether a lien of any kind or description upon the roads 
or properties of the companies recetving the State aid bonds was 
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created by either of these Acts in favor of the holders of such 
bonds ? 

If this Court shall decide that no such lien exists, or, if 
such lien exists, that it is for the sole and exclusive benefit of 
the State and in no wise for the protection of the holders of her 
State aid bonds; or if, again, that the mortgage lien under 
which the appellees severally derive their titles is paramount 
and superior to any lien which can be asserted in behalf of the 
appellants, what matters it whether or not the Act of July 21, 
1868, ever became a valid law of the State, or whether or not 
this Court is bound to follow the decision of the Supreme 
Court of the State on that subject? In any one of the con- 
tingencies I have named, the appellants have and can have 
no title to the relief which they seek; and no future action 
by the Legislature nor future decision by the State courts 
can in any way alter or modify the statutory contract between 
the companies and the State as the same may be interpreted 
by this Court. 

The other defences and questions connected therewith are 
only material in case the decision of this Court should be 
adverse to the appellees upon any one of the three proposi- 
tions I have first stated ; and I now, therefore, proceed to the 
discussion of my first proposition. 


Assuming the Act of July 21, IS68S, to be a valid law 
of the State of Arkansas, no lien, either legal or equitable, 
upon the railroads or properties of the companies receiving 
State aid bonds, was created either by the aforesaid Act or 
by the supplemental Act of April 10, 1869. 


A. 


Analysis of Act of July 21, 1868. 


Prior to the passage of this Act the Legislature had at- 
tempted to encourage the building of railroads in the State, 
under an Act approved March 18, 1867, entitled “An Act 
loaning the faith and credit of the State in aid of the con- 
struction of railroads,’’ but said Act, for reasons which will 
be hereafter set forth, failed to accomplish the objects for 
which it had been enacted. | 

It is also to be borne in mind that in the year 1868 the 
only line of railroad within the limits of the State upon which 
work of construction had actually been begun was the Mem- 
phis and Little Rock Railroad. That road was only partially 
finished, but with no prospects of completion, as it was then 
in the throes of bankruptcy. 

Upon referring to the documentary evidence introduced by 
the plaintiffs, it will be seen that on July 3, 1868, the governor 
of the State sent to the General Assembly then in session a 
message urging the passage of a bill in aid of railroads, in 
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order to afford greater facilities for travel, stimulate immigra- 
tion, and to hasten the development of the resources of the 
State. 

This was the sole inducement which led the Legislature to 
agree to loan the credit of the State, and it is thus expressed 
in the very first words of the first section of the Act as 
follows : — 

“For the purpose of securing such lines of railroad in this 
State as the interests of the people may from time to time 
require, the faith and credit of the State of Arkansas ts hereby 
irrevocably pledged; and the proper authorities of the State will 
and shall issue to each railroad company or corporation, which 
shall become entitled thereto, the bonds of this State,” etc., 
etc. 

The “ faith and credii of the State,”” AND THAT ALONE, is thus 
in express terms “irrevocably pledged” for the purpose set forth 
to whomsoever might thereafter become the dona fide holders 
of the bonds specified. . 

To what companies were these bonds to be issued? By 
Section 2,— 

To such companies as the Board of Railroad Commissioners 
might thereafier designate, provided the aggregate number of 
miles of railroad to be built by the companies with the aid of 
the bonds did not exceed eight hundred and fifty miles. 

It ts to be observed that the Legislature did not undertake to 
designate any farticular company or companies which should 
thus be beucfited. That subject, as we shall see, was by Sec- 
tion 4 left solely and exclusively to the Railroad Commissioners, 
without any right of appeal from their decision either on the 
part of the railroad companies or even of the executive officers 
of the State itself. The Railroad Commissioners were ap- 
pointed the agents of the State in this behalf, and were, so 
long as the Act continued in force, clothed with imperial power 
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so far as relates to granting or refusing the aid of the State in 
the first instance. The powers and duties of the Railroad 
Commissioners are prescribed in Sections 2, 3, and 4 of the 
Act. Those powers and duties are :— 

First. ‘To receive the application for the loan of the State 
credit herein provided for and to designate the roads entitled 
to the same,” which applications Section 4 of the Act requires 
should be signed by the president and attested by the seal of 
the corporation, and should set forth ‘‘the charter and organ- 
ization of the company, its capital stock, a map of the line or 
lines of road proposed to be built, the progress made thereon, 
the financial condition and resources of such company, with 
such other information as the case may require.” Before 
granting any such application, 

Second. “To find such corporation to be organized according 
to law, wth resources adequaic to the purpose, and that the con- 
struction of the proposed line or lines of road will be of pwd/ic 
benefit.” 

When the Kailroad Commissioners had adjudicated all these 
prime essentials in favor of the company, then, and not until 
then, were they empowered,— 

Third. ‘To consent to approve and grant such application.”’ 

After they had thus given their consent, the Act provides 
that ‘then and thereafter the said railroad company or corpora- 
tion shall be entitled to and have a right to ask for, demand, 
and receive the bonds of the State hereinbefore declared to be 
pledged and granted upon complying with aud fulfilling the 
terms and conditions hereinafter set forth.” 

The Legislature, by these provisions, evidently intended not 
only to accomplish the purposes of the Act in promoting the 
welfare of the Siate, but also to make certain that “the finan- 
ctal condition and resources” of cach company “were adequate 


to the purpose,’—that is, to build and equip its road with the 
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additional resources provided for by the State aid bonds. So 
careful was the Legislature in this regard that it did not of 
itse/f undertake to decide whether this or that company could 
be trusted with the loan contemplated by the Act; but of such 
prime importance did they deem that question that, instead of 
undertaking to determine it in the hurry and confusion of 
legislation, when they would be beset by rival claimants, they 
delegated to the Railroad Commissioners full and complete 
jurisdiction over the subject, well knowing that those officers 
could bide their own time and bring their calm and deliberate 
judgment to bear on all matters connected with granting the 
applications. 

In their anxiety to protect the interests of the State and to 
secure the lines of road necessary for the development of the 
resources of the State, the Legislature, by Section 3, made it 
“the duty of said Board of Railroad Commissioners /o inspect, 
from time to time, the railroad desiring to receive said aid,” 
and required them to “indicate to the governor ‘he »manner 
such State aid ts being uscd and applied.” And the same 
section also provided that “should it appear that such State 
aid is being improperly uscd or applied, then the governor is 
hereby authorized to withhold all or a part of said bonds, and 
to take such other steps as he may deem proper, /o the end that 
the bonds shall not be squandered to the manifest injury of the 
citizens of the State. Such action on the part of the governor 
shall be reported to the next session of the General Assembly, 
who are hereby empowered to take such steps as may be 
necessary to protect the interests of the State.” The Legislat- 
ure here meant that the Railroad Commissioners should keep 
a watchful eye over the companies receiving the State aid 
bonds. 

As a still further protection to the State, the railroad com- 
panies, to whose applications the Commissioners had given 
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their approval, were required by Section § to file in the office 
of the Secretary of State certain papers, among which were: — 


“ Second. ‘The aifidavit of the president and chiet engineer, show- 
ing the estimated cos! of the first consecutive one hundred miles of road 
Jor the tron rails. 

“ Third. ‘The affidavit of the president or treasurer that the availa- 
ble resources of the company, subscriptions, money, lands, and other 
means are sufficient to prepare one hundred consecutive miles, or one- 
third of the whole line of road for the iron rails. 

“ Fourth. The affidavit of the president and chief engineer that 
ten consecutive miles of road have been graded, bridged, furnished with 
ties, and made ready for the tron rails. 

“ Fifth. And shall furnish the governor with such papers, docu- 
ments, and other information as he may require in reference to the 
railroad or its management, to which affidavit shall be made.” 


When all this has been done, Section 6 provides : — 


“That thereupon the governor, or the person filling for the time 
being the executive office, shall issue to the president of said com- 
pany the bonds of the State of Arkansas, bearing the seal of the 
State, attested by the secretary of State, as provided in Section 1 
hereof, upon the completion and preparation for the iron rails of 
each succeeding ten miles or more, until the entire line or lines of 
road of said railroad corporation shall be completed. The president 
of such railroad company shall file his official: receipt for each issue 
of bonds, accompanied by the affidavit of himself and at least four 
directors that the bonds or the avails of them shall be disposed of 
solely for the purpose of providing for the troning, equipping, building, 
and completing said road.”’ 


Whether the Railroad Commissioners or the governor each 
and all faithfully performed the duties severally imposed upon 
them by the foregoing provisions of the Act, or whether the 
one or the other or all proved recreant to their trusts, or per- 
formed in a perfunctory manner only the powers therein con- 
ferred, is an immaterial matter in reference to what the scheme 
of the Act actually was. 
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It is clear that ¢Auvs far the Legislature was looking soée/y to 
the protection of the State in the loan of its credit, and not to 
the protection of the purchasers of the bonds, “To THE END 
THAT THE BONDS SHALL NOT BE SQUANDERED TO THE MANIFEST 
INJURY OF THE CITIZENS OF THE STATE.” 


We now come to the seventh and eighth sections of the Act, 
under which the plaintiifs assert their alleged lien as against 
the defendants, and which provide the mode and way by which 
the companies shall reimburse the State for the loan of its 


credit. Those sections are as follows :— 


‘*Sect. 7. Be it further enacted, That the Legislature shall, 
from time to time, impose upon each railroad company to 
which bonds have been issued a “ax equal to the amount of 
the annual interest upon such bonds then outstanding and 
unpaid, which “fax may be paid in money or in the past-due 
coupons of the State at par, and after the expiration of five 
years from the completion of said road the Legislature 
shall impese an additional sfecia/ fax of two and one-half per 
cent. fer annum upon the whole amount of State aid granted 
to such company, payable in money or in bonds and cou- 
pons of the State at par; and, if in money, the same shall 
be invested by the treasurer of the State in the bonds of the 
State at their current market value. The /zxation in this 
section provided to continue until the amount of bonds 
issued to such company, with the interest thereon, shall 
have been paid by said company as herein specified, in 
which case the said road shall be entitled to a discharge 
from all claims or liens on the part of the State, ‘ Provided, 


-That nothing herein contained shall be so construed as to 


deprive any company securing the loan of the bonds of the 
State herein provided for from paying the whole amount 
due from such company to the State at any time in the 
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bonds of the State loaned in aid of railroads, or the coupons 
thereon, or in money.’ 


‘*Sect. 8. Be i/ further enacted, That, in the case said com- 
pany shall fail to pay the faxes imposed by the preceding 
section at the time the same become due and for sixty days 
thereafter, it shall be the duty of the treasurer of the State, 
by writ of sequestration, to seize and take possession of the 
income and revenues of said company until the amount of 
said defaults shall be fully paid up and satisfied, with costs 
of sequestration, after which said treasurer shall release the 
further revenues of said company to its proper officers.’’ 


Sect. g relates to the issue of the State bonds “to the 
whole or any part of any railroad in the State which may 
now be unfinished or in process of construction.”’ 


Sect. 10 requires all companies desirous of receiving the 
State aid to file their applications ‘‘ within one year after 
this Act shall have become a law, or within one year after 
the incorporation of any railroad which may be incorpo- 
rated, and within one year thereafter comply with the re- 
quirements of Section 5 hereof,’’ and also provides ‘that 
any railroad now chartered and availing themselves of the 
provisions of this Act shall construct and put in running 
order one-fourth of their entire line of road within two 
years after this Act becomes a law and one-half of their 
entire line of railroad within two years thereafter, and have 
the whole line finished and in running order before the 
expiration of seven years after this Act becomes a law. 
Failing in these conditions, said company or companies shall 
forfeit their charter and franchises to the State.’’ 


Sect. 11 provides ‘that any railroad company that may 
have received, at any time before the ratification of this Act 
by the people, under any law of this State, a loan of the 


. 
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bonds of this State,’’ shall have such bonds deducted from 
the amount to which such company may be entitled under 
this Act. 


- Sect. 12 undertakes to provide for the submission of this 
Act to the people of the State at the next general election, 
in compliance with Section 6, Article 10, of the Constitution 
of the State. 


Sections 7 and 8 thus constitute the entire statutory contract 
between the State and the railroad companies, so far as such 
contract relates to reimbursing the State for the loan of its 
credit. 

What, then, is the statutory contract in this case, and what 
are the rules by which it is to be interpreted? They are ad- 
mirably stated by Mr. Chief Justice Waite in Railroad Com- 
panies 7. Schutte, 103 U. S. 140, as follows :— 


“And here it is proper to say that contracts created by or entered 
into under the authority of statutes are to be interpreted according to 
the language used in cach particular case to express the obligation 
assumed. When the State is concerned, the words employed are 
sometimes to be taken most strongly against the other party; dut in 
this, as in all other cases of contracts, danguage is to be given, if posst- 
ble, its usual and ordinary meaning. The object is to find out from 
the words used what the parties intended todo. Every statute, like 
every contract, must be read éy ifse/f; and it no more follows that the 
statutory contract is like another than that one ordinary contract 
means what another does. Of course, general rules of construction 
may and should be called into use when required, and sometimes, 
when certain words used in statutes are understood to have a certain 
meaning, the same words will be given the same meaning in other 
like cases. Still,in the end, it must be determined from the language 
used in each particular case what has been done, or agreed to be 
done, in that case. We have been thus careful to state ‘hese familiar 
principles in this connection, 40 guard against the use of this case as 
authority in others where the contract, even though it be created by or 
under authority of a statute, is not the same.” 
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Guided by these principles, the inquiry is, /n what way and 
manner did Che companics agree to reimburse the State for the 
loan of its credit, and how did the State agree that the loan 
might be paid afi’ 

The answer is, &y end weder @ spectad and peculiar system 
of tavation and the means provided for the collection of the 


so-called taxes, AND IN NO OTHER WAY. 


The State in express ferms stipulates “that the Legislature 
shall, from time to time, impose upon each railroad company to 


which bonds shall have been issued a ‘ar equal to the amount of © 


the annual interest upon such bonds then outstanding and un- 
paid, which ¢ax may be paid in money or in the past-due coupons 
of the State at par’’; and the railroad companies, by accepting 
the bonds, agree dy zmplication to pay the faxes in the manner 


provided. 


Next comes the provision in regard to the payment of the 
principal of the bonds. 

“ And, after the expiration of five years from the completion 
of said road, the Legislature shall impose an additional sfecia/ 
fax of two and one-half per cent. fer annum upon the whole 
amount of State aid granted to such company, payable in 
money or in the bonds and coupons of the State at par; and, if 
in money, the same shall be invested by the treasurer of the 
State in the bonds of the State at their current market value.” 


Here, again, the railroad companies, by accepting the bonds, 
agree by zmp/lication to pay the special taxes in the manner pro- 


vided. 


Then follows the provision as to the length of time during 
which this so-called system of ¢aration shall continue, as fol- 


lows :— 
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“The faration in this section provided to continue until the 
amount of bonds issued to such company, with the interest 
thereon, shall have been paid by said company as herein speci- 
hed, in which case the said road shall be entitled to a discharge 
trom all claims or “ers on the part of the State.” 

By accepting the bonds, the railroad companies by saplica- 
tton assent to this stipulation. 


It is to be observed that this is the frst and only instance in 
which the word “lien” is used in the Act. Also that it is 
used here in an exfress covenant, not on the part of the railroad 
companies, BUT OF THE STATE, and that, too, NOT IN CONNEC- 
TION WITH ANY PROVISION THAT THESE SO-CALLED TAXES SHALL 
CONSTITUTE A LIEN, AS WOULD BE NATURAL IF SUCH WAS THE 
INTENT, BUT SIMPLY in connection with the stipulation that, 
after the bonds shall have been paid under the system of taxa- 
tion provided for, “the said road shall be entitled to a discharge 
from all claims or liens on the part of the State.” 

The word “ vad" as thus. used is evidently synonymous with 
“company,” and is substituted for it, in order to avoid a repeti- 
tion of the latter word, which had already been used twice 
before in the same sentence. In the previous State aid Act 
of March 18, 1867, as I shall hereafter show, the word “ road” 
is often used synonymously with “ company.” 

Inasmuch as no “ /#ev,” nor anything in the nature of a lien, 
had been in express terms provided for or contemplated in any 
previous part of the Act, it is obvious that the word “lien” 
as used in this stipulation, “for a discharge from all claims 
and liens on the part of the State,” is either synonymous with 
“claims” or that it is used to preclude the suggestion of any 
lien arising from the use of the words “tax” and “taxation,” 
or that it refers to some “lien,” or charge in the nature of a 
lien, yet to be mentioned in the Act. 
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By Section 8, the State stipulated “that, in the case said 
company shall fail to pay the taxes imposed by the preceding 
section at the time the same become due, and for sixty days 
thereafter, it shall be the duty of the treasurer of the State, by 
writ of sequestration, to seize and take possession of the income 


’” 


and revenues of said company”; and the companies, by zmp/t- 


cation, agreed that such writ might so issue. 


The office and functions of the writ of sequestration in ‘¢hés 
instance are not those of the ordinary writ of sequestration, 
but they are specifically defined by Section 8 itself, and must 
necessarily be limited by it. Under that writ, be it observed, 
the treasurer of the State was only empowered “to se‘se and 
take possession of the income and revenucs of the company,” and 
not to seize and to hold the railroad itself. 

A licn upon “the income and revenues” was created imme. 
diately upon the issuance of the writ, du¢ not until then. That 
lien continued, as Section 8 provides, “until the amounts of said 
defaults shall be fully paid up and satisfied, with costs of 
sequestration, after which said treasurer shall RELEASE "— 

Release what? The read? as would be the case if the road 
itself was to be seized and held. No, zoet the road, “ dut the 
Surther revenues of said company to its proper officers.” 

From what are the “ revenues" to be released? Clearly from 
the attachment or lien created by the writ of sequestration ; for 
there is nothing else they can be released from. 


That this ts the true interpretation of Sections 7 and 8 of 
the Act, and that the word “ /#en,” if used in a technical sense, 
can only reter to the lien created by the writ of sequestration, 
is made still more clear by referring to the Act of April 10, 
I8Go, passed by the sewe Legislature. 


B. 


Analysis of the Act of April 10, 1869. 


The ¢ztle of this Act —“ An Act to provide for paying the éw- 
terest of the bonds issued to aid in the construction of railroads” 
—discloses its purpose. It is limited to providing in detail 
the way and manner in which the companies receiving the 
State aid shall reimburse the State for the interest, not the prin- 
cipal, of the bonds issued under the Act of July 21, 1868. 


Section 1 enacts: “That for the purpose of providing for 
the payment of the ‘terest on bonds which are or may be 
issued to railroad companies under the provisions of an Act to 
aid in the construction of railroads, approved July 21, 1868, the 
auditor of public accounts shall, on or before the first day of 
June in each year, certify to the treasurer the amount of bonds 
issued to each railroad company, the amount of the semi-annual 
interest that will accrue thereon,— that is to say, the amount 
of interest the State will have to pay on the first day of October 
of that year on the bonds issued to each of said railroad com- 
panies,— and the amount of fax required from each of said 
railroad companies to pay the same, which éax shall be deemed 
due and payable on the thirtieth day of June of that year. 
The auditor of public accounts shall also certify, on or before 
the first day of December in each year, to the treasurer, the 
amount of bonds issued to each railroad company, the amount 
of the semi-annual interest that will accrue thereon,— that is 
to say, the amount of interest the State will have te pay on the 
first day of April in the ensuing year on the bonds issued to 
each of said railroad companies,— and the amount of /ar re- 
quired from each of said railroad companies to pay the same, 
and which fax shall be deemed due and payable on the thirty- 
first day of December of that year.” 

Section 2 makes it the duty of the treasurer, upon the re- 
ceipt of the auditor's certificate, “ to cause notice to be served 
upon each railroad company, on or before the twentieth day of 
June and December in each year specifying the amount of far 
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to be paid, which amount shall be the interest on said bonds 
for said period, and demanding the payment of the same into 
the treasury on the thirtieth day of June and the thirty-first day 
of December, respectively, in compliance with the provisions 
of said Act and of this Act.” 

Section 3 provides “ That if, at the expiration of sixty days 
after said fax shall become due and payable, and said railroad 
company shall have been notified by the treasurer, as afore- 
said, and fail to make full payment, as in said notice required, 
it shall be the duty of the State treasurer, through the attor- 
ney-general, to make and file a petition under the seal of the 
treasurer's office, in the Pulaski Chancery Court, setting forth 
the amount due, and the fact of said default, praying the issue 
of the writ wf sequestration contemplated in said Act, and the 
appointment of a receiver, to be named in said petition, /o re- 
ceive tu his behalf the revenue and income of said company, for 
the purpose specified in said Act; which writ shall issue upon 
the filing the petition for the same.” 

Section 4 enacts “That, “pon the issue of said writ, the re- 
ceiver named therein shall take possession of a// the income and 
revenues of said defaulting ratlroad company, with authority to 
demand and receive all moneys coming to the same from the 
operation of such road, and it shall be the duty of all officers of 
said company to return all moneys to him, for receiving which 
he may require the submission of all necessary books, papers, 
and accounts to him, and may examine any and all persons 
under oath, and any person making false returns, or failing to 
pay over moneys, shall be deemed guilty of a misdemeanor, and 
any person swearing falsely shall be deemed guilty of perjury.” 

Section § provides “ That such receiver shall give such bond 
as the treasurer may require, shall be removable at the pleasure 
of the treasurer, and a successor appointed, to be approved by 
the chancellor. He shall, at the end of each month, make full 
report and return to the treasurer of all moneys received by 
him, with his estimate of the necessary cost of operating said 
road, which, on the approval and order of said treasurer, shall be 
paid out of the money so returned, the surplus or net proceeds to 
be applied in the discharge of the fax due and unpaid; and shall 
so continue until such amount in default shall be paid, with the 
reasonable costs of sequestration, to be taxed and certified by 
the chancellor, when the treasurer shall account with said com- 
pany and withdraw said receiver from the management of its 
affairs.” 

The last Section, 6, provides “ That all bonds issued to aid in 
the construction of railroads shall be so issued as to make the 
interest thereon become due on the first day of April and the 


- 
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first day of October in each year,—that is to say [on] all 
bonds issued between those dates the fractional coupons shall 
be cut off or cancelled at the time they are issued, so that the 
interest shall not commence accruing until the date of the next 
semi-annual payment after such issue.” 


One would naturally conclude from the studied care with 
which both in the Act of 1868, as well as in the Act of 1860, 
the Legislature avoided conferring authority upon the receiver 
to take actual possession of the read itself and operate it, that 
no such authority was intended to be granted. The learned 
counsel for the plaintiffs so admitted upon the oral arguments 
on the demurrer, and also in their printed brief subsequently 
filed in the Circuit Court. On page 55 of Judge McClure’s 
former brief, this passage occurs, the Italics being his own: — 


“Tf default is made for sixty days, then the treasurer comes with 
his writ of sequestration; but he does not seize the ratroad; he 
simply takes the ‘income and revenues.’ Now, why is this? The 
Legislature knew that this might entail further expense and trouble ; 
that out of the loaning of the credit it might become involved, not 
only for the payment of the bonds, but the expense of operating the 
road. Not only this, but it might subject itself to all sorts of suits 
for damages, as a common carrier, if it put a receiver in possession. 
Hence, they said, we will fix our lien on the ‘income and revenues’ 
of these companies, and take it from them in the event they default, 
and all persons claiming through or under them; and in this they 
reasoned and provided wisely.” 
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Opinion of Judge Caldwell considered in Reference to the 
Office of the Writ of Sequestration. 


In view of this explicit disclaimer by the learned counsel, I 
should not spend so much time or occupy so much space in 
considering the office of the writ of sequestration under the 
provisions of these Acts, or the power of the receiver to take 
possession of and operate the read itse/f, had not Judge Cald- 
well, in his opinion overruling the demurrer, held that the 
receiver had such power, and from that premise in part builded 
the conclusion that the Legislature thereby intended to create 
alien. In the course of his opinion, he states his position as 
follows in reference to this subject, 1§ Fed. Rep. t1, 13:— 


“By the terms of this contract, if the company did not pay the 
interest on the State bonds as stipulated, it authorized the treasurer 
of State, * by writ of sequestration, to seize and take possession of 
the income and revenues of said company until the amount of said 
default be fully paid up and satisfied, with costs of sequestration, 
after which said treasurer shall return the further revenues of said 
company to its officers.” Such seizure and sequestration might be 
repeated from time to time as often as the company made default. 
The ‘claims and liens on the part of the State’ were not to be dis- 
charged until ‘the bonds issued to such company and the interest 
thereon’ had been fully paid. (Sect. 7.) There is nothing mysteri- 
ous or doubtful in the meaning of ‘ sequestration’ and ‘ writ of sequés- 
tration,’ as used in the Acts. The word is here used in its usual 
sense, and means ‘to seize or take possession of the property be- 
longing to another and hold it till the profits have paid the demand 
for which it was taken.’ (Worcester.) 

“This is precisely what the company agreed the State might do 
with its property, if it failed at any time to furnish the State with the 
funds to pay the interest and principal of the State bonds according 
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to the terms of its contract. Where a creditor acquires the right by 
‘contract to seize and sell the property of his debtor or sequester the 
incomes and revenues of the same to pay the latter's debt, such right, 
in equity, necessarily imports and creates a lien. 

Jones on Mort., Sect. 162. 

A creditor at large possesses no such right, and cannot seize and 
sell the property of his debtor or sequester its income. 

... “Again, the Act (Section 5 Act 1869) provides that, when the 
company has paid the debt, the treasurer of the State shall withdraw 
said receiver from the management of its affairs. ‘ Affairs’ is a word 
of large import, and a receiver having the management of the affairs 
of a railroad company must necessarily have the control and man- 
agement of its road.’ 


In his dissenting opinion, page 251 of the record in Tomp- 
kins’s suit, Judge Caldwell also says : — 


“The decision of this question” (“whether, under the Act of 
1868, the State had a lien on the roads of the companies: receiv- 
ing the State aid bonds to secure their payment,”) “turns mainly 
on ‘the construction of the seventh and eighth sections of the Act. 
I adhere to the opinion that a sound exposition of these sections was 
given in the opinion on the demurrer. The views there expressed 
are strengthened by the evidence at the hearing.” 


The question now to be determined, I submit, is not what 
the ordinary legal meaning of the words “ sequester” and “ writ 
of sequestration” may be, ut what they signify as used in 
these Acts. And can there be any doubt that, when the Leg- 
islature omitted to authorize the receiver to take possession 
of the road and tn express terms limited the “ sequestration ” 
to “the income and revenues of said company,” they intended 
to exclude all other “property” of the company, except their 
“income and revenues,” from the operation of the writ? And 
does not the maxim, E2zfressio unius, exclusio alterius, well 
apply? Is it not clear that the writ of sequestration which 
the Pulaski Chancery Court is authorized to issue under the 
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Act of April 10, 1869; is only “the writ of sequestration cow- 
templated in said Act” and defined by said Act of July 21, 1868, 


and no other? 


Unquestionably, “ ‘affairs’ is a word of a large import,” as 
Judge Caldwell remarks, but whether it is large enough in this 
instance to hold up a “en, or to empower the receiver to seize, 
hold, and operate the road of the delinquent company, depends 
upon the connection in which that word is used. The most 
comprehensive words in the English language may thus be 
limited in their meaning and application. And so, in this case, 
I apprehend the word “affa/rs”’ can relate only to those 


“ affairs” of the company in “he management” of which, under 
the provisions of the Act, it ts made the duty of the receiver to 
concern himself. Those “affairs” had already been defined, 
namely,— “to take possession of all the income and revenues of 
said defaulting company, with authority to demand all moneys 
coming to the same from the operation of said road,’’—*“ to 
require,” in his discretion, “the submission of all necessary 
books, papers, and accounts to him,” with authority “ to examine 
any and all persons under oath,” and “to make full report and 
return to the treasurer of all moneys received by him, with his 
estimate of the necessary cost of operating said road, which, 
on the approval and order of said treasurer, shall be paid out of 
the money so returned, the surplus, or net proceeds, to be 
applied in the discharge of the tax due and unpaid.” 


If the Legislature intended that the receiver should enter 
upon, seize, hold, operate, and manage the road, why didn’t 
they say so in plain terms, and not “ beat about the bush” in 
this way >? We shall see that the Act of March 18, 1867, could 
have furnished thom with apt words for that parpose. And 
Why «id the Lagisiatave make it the daty of 277 offices oF sar 
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company to return all moneys to him,” and give to him sfecia/ 
“authority to demand and receive all moneys coming to the 
same from the operation of such road,” unless they meant that 
the officers of the company should continue to operate the road 
as before? Observe that the language is “all moneys coming.” 
That is, obviously, zo/ simply all moneys then in their posses- 
ston, but all money that should thereafter come tnto thetr hands 
from operating the road. This language, and the requirement 
that all necessary books, papers, and accounts should be sué- 
mitted to the receiver, coupled with the power conferred upon 
him “to examine any and all persons under oath,” etc., are 
only consistent with the theory that the company was to con- 
tinue to hold and operate the road, handing over to him all the 
gross receipts or earnings. If he took actual possesion of and 
operated the road himself, he would already have the gross 
receipts. 

Such was the construction given to this Act in 1871 by the 
treasurer and attorney-general of the State, as will appear 
by reference to Exhibit C, annexed to the amendment to the 
bill of complaint, in the suit against the defendant Little Rock 
and Fort Smith Railway, and again in 1873, as will appear by 
reference to Exhibit D, annexed to the bill of complaint in the 
suit against the defendant Little Rock, Mississippi River and 
Texas Railway. If there were any doubt upon this question, 
the contemporaneous construction given to these Acts by the 
attorney-general of the State and by the Pulaski Chancery 
Court, as well as the explicit admissions of the learned counsel 
for the plaintiffs, are entitled to great, if not controlling, 


in legal controversies are conclusive upon them. 


The question still recurs, Is a ev of any nature, either legal 
or eqguitadle, created hy these Acts apon the vaead of the Come 
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Certainly no lien is created in crpress terms in favor of the 
State, much less tu favor of the State atd bondholders. 

Whatever lien, therefore, exists must arise dy ¢mplicatton or 
by construction. 

It is to be observed that the word “ Zev" nowhere occurs in 
the Act of April 10, 1869. That Act, as we have seen, simply 
provides how the machinery for collecting the taxes with which 
to meet the zx/crest upon the State bonds shall be set in mo- 
tion and how stopped. 

It is obvious that, although the sums which the companies 
are required to pay to the State are denominated a “ ¢ax"’ and 


a “special tax,’ these so-called “faves” clearly are not “/ref- 


erty taxes”; for the Act provides that they shall be imposed 
only upon such railroad companies as shall have received the 
bonds of the State, wthou? regard to the amount, kind, er value 
of the properties they may own. 

The amount of the semi-annual tax which each company is 
required to pay in order to meet the ¢vferest on the State bonds 
is dependent solely upon “the amount of the annual interest 
upon such bonds then outstanding and unpaid,” and issued to 
such company, and not upon the number of miles of road it 
owns or the amount of property it holds. So also the amount 
of “ special tax” of “two and one half per cent. fer annum upon 
the whole amount of State aid granted to each company,” pay- 


able annually “after the expiration of five years from the com- , 
pletion of the road,” has reference solely to the amount of, 


State bonds issued in aid of the company. 

Even could these taxes be held to be proferty taxes, it is too 
clear for argument that, unless otherwise provided by statute, 
“taxes not assessed are no //evs, and the obligation to assess 
taxes is not a lien on the property on which they ought to be 
assessed,” as was said by Mr. Justice Miller in Heine v. Levee 
Commissioners, 19 Wall. 659. 
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This statement of the general rule of law is also the law of 
the State of Arkansas in regard to the time when the lien for 
taxes attaches upon both real and personal estate, and that date 
is “the first Friday after the first Monday in October of each 
year.” (Gantt’s Digest, Sect. 5153.) 

It necessarily follows, therefore, that the words “tax” and 
“special tax,” as used in the Act, do not of themselves import 
a lien upon the roads and properties of the companies to which 
State aid bonds were issued. 


Nor can the provision in the seventh section of the Act of 
July 21, 1868, “‘ That the Legislature shall from time to time im- 
pose upon each railroad company,” etc., “a fax,” be construed as 
an actual present levy of taxes. This provision clearly contem- 
plates future action by the Legislature in regard to the imposi- 
tion of these so-called “ ¢a.ves,” and obviously forbids the assump- 
tion that any taxes are imposed by the Act itself. In accordance 
with this requirement, the same Legislature which passed the 
Act of July 21, 1868, passed the Act of April 10, 1869, provid- 
ing the way and manner in which the specified taxes shall be 
imposed. The provisions of the first and second sections of 
that Act in relation to notices to and demand upon the com- 
panies are utterly at variance with the theory that any “fares” 
whatever are imposed by the Act of 1868 itself, or that the 
word “far” can possibly be held to import a lien. 

It is well-settled law that a lien for taxes can exist only by 
virtue of a positive provision of statute, and then not until the 
taxes themselves have been duly assessed. 

Those provisions in the Act of 1869 relating to notice are 
conditions precedent, and are as necessary to be complied with 
before the writ of sequestration can issue as are the provisions 
for the assessment and collection of property taxes before the 
property can be seized and sold. 
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Judge Caldwell’s Opinion considered in Reference to the 
Question whether the Words *“ Tax” and ** Taxation ”’ 
import a Lien. 


SS 


I have already shown by quotation from Judge Caldwell’s 
opinion overruling the demurrer that one source from which he 
derives an equitable lien upon the railroads and properties of 
the companies which received the State aid bonds arises from ) 
the provisions of the acts relating to the issue of the writ of 
sequestration. He does not claim that under that writ the 
State had the right to seize and se// the reads of the delinquent 


companies, but only the right to “seize and seyuester the in- 
come and revenues of the same to pay the” taxes, which 
right, he says, “in equity, necessarily imports and creates a 
lien.” (Jones on Mortgages, Sect. 162.) “A creditor at 
large possesses no such right, and cannot seize and sell the 


property of his debtor or sequester its income.” 

I propose now to examine the two opinions of Judge Cald- 
well in reference to the questions ; — 

1. Whether the words “tax”’ and “taxation” as used in the 
Act, etther of themselves or when taken in connection with 
the provisions relating to the issue of the writ of sequestra- T 
tion, create a lien. 

2. Whether they create a lien under the decision of this | 
court in Ketchum 7. St. Louis, ror U. S. 306. 

3. Whether a lien is created under and by virtue of the 
provisions of said Act, relating to “a discharge from all claims 


and liens on the part of the State.” 

These are the three independent sources from which he 7. 
claims a lien upon the roads and properties of the companies t 
receiving the State aid bonds may be derived. 
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At the end of the quotation which I last made from his opin- 
ion overruling the demurrer, he states as follows the reasoning 
by which he holds that the words “tax” and “taxation” import 
such lien :— 


“The terms ‘tax’ and ‘taxation’ are not used in the Act in the 
sense of a tax that is to be assessed and levied for the support of the 
State or any of its subdivisions. A tax, in the legal signification of 
the term, has to be levied on all property holders alike ‘by a uniform 
rule,’ not only as to the rate, but in the mode of its assessment. 


Art. X., Sect. 2, Const. 
Fletcher 7. Oliver, 25 Ark. 295. 


“Clearly, this word as used in the Act, has no reference to a tax 
in its strict legal signification. The sense in which a word is used 
in any given case is to be determined by the context. 

“Among the meanings of the word ‘tax’ are ‘a requisition; a de 
mand; a burden’ (Worcester); and it is here used in the sense of a 
charge or burden, for which the State may make requisition in the 
prescribed mode. 

“It is obvious, therefore, that what is said by the Supreme Court, 
in Heine er The Levee Commissioners, 19 Wall. 655, that ‘taxes 
not assessed are not liens, and that the obligation to assess taxes is 
not a lien on the property on which they ought to be assessed,’ has 
no application to the case at bar. The taxes there spoken of are 
taxes, in the legal acceptation of the word, levied on the property of 
the citizens alike to support the government or discharge a common 
burden. 

“Tt is argued that the right to tax or charge the ‘ railroad company’ 
and sequester its ‘income and revenues’ did not give an equitable 
lien on the road itself or the income and revenues derived therefrom. 
‘The company was created to build and operate a railroad. Under 
its charter it could lawfully conduct no other business. From what 
source, then, was it expected to derive its income and revenues? 
Obviously, from the operation of its road. How could the State 
sequester the income and revenues of the company without seques- 
tering the income and revenues derived from the operation of its 
road; and how could the income and revenues derived from that 
source be sequestered unless the State or her representatives had 
possession of the road?” 
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The learned judge apparently overlooks the fact that this 
same Legislature, in Sections 4 and 5 of the Act of April Io, 
1869, had pointed out the very way in which this very thing 
could be done, and that the Pulaski Chancery Court of Arkan- 
sas had executed those provisions in three distinct cases. 


“In Ketchum v. St. Louis, ro1 U. S. 306, the Supreme Court 
quotes approvingly what was said by the chancellor in Legard ». 
Hodges: ‘I take the doctrine to be true that, when parties come 
to an agreement as to the produce of lands, the land itself will be 
affected by the agreement.’ Taking all the provisions of these Acts 
into view, the implication is irresistible that it was the intention of 
the parties to fix a charge or lien on the railroad or its earnings, or 
both, for the whole debt. 

“This intention seems too obvious for serious question, and the 
court will give effect to that intention. In Ketchum z. St. Louis, 
supra, the coutt approved the language used in another English case, 
where Lord Justice Turner said: ‘There can, I think, be no doubt 
that it was intended by these agreements to create a charge upon the 
property of the company ; but it is said on the part of the official 
liquidator that this intention was not well carried into effect. I 
apprehend, however, that where this court is satisfied that it was in- 
tended to create a charge, and that the parties who intended to create 
it had the power to do so, it will give effect to the intention, notwith- 
standing any mistake which may have occurred in the attempt to 
effect it.’” 


And again, in his dissenting opinion, page 251 of the printed 
record in Tompkins’s suit, he elaborates this subject still fur- 
ther, as follows :— 


“The meaning of the words ‘tax’ and ‘taxation’ in the Act 
seems to be plain, and their use appropriate. By the laws of this 
State, taxes are made a lien on the property on which they are 
assessed. A failure to assess and collect the taxes on real property 
for any year or number of years does not deprive the State of the 
right to have its taxes for such period afterwards assessed and 
collected. Omission of lands from the tax-books is not equivalent 
to payment of the tax, and is not a donation of the tax to the 


39 


owner. The property is bound for the tax which ought to have 

been assessed and collected in whomsoever hands it may come ; and, 

when assessed for the omitted years, it is no answer to a demand 

for the taxes that it was not on the tax-book for these years. 
Burroughs on Taxation, Sect. 93. 


“Taxes, like covenants of a deed, are serfs of the soil, and fol- 


low it. 
Worthen v. Badgett, 32 Ark. 539. 


“For a valuable consideration, which they have received and 
appropriated, the railroad companies agreed to pay the tax stipu- 
ated in the Act; and they are estopped to deny. its validity. 

Furgeson v. Landrum, 5 Bush (Ky.), 230. 


“This case is cited approvingly by the Supreme Court of the 
United States in Daniels v. Tearney, 102 U. S. 421.” 


Inasmuch as my argument is proceeding upon the assump- 
tion that the Act of July 21, 1868, is a valid law of the State, 
I omit the quotation made from the case last cited, and turn to 
the next succeeding paragraph on the following page, 252, as 


follows :— 


“Tt is not a correct interpretation of the Act to say this tax was 
to be assessed upon an invisible and intangible corporation. It 
struck deeper, and fastened itself upon the road. 

“There are two views to be taken of the Act in this regard, either 
of which is fatal to the present pretensions of the companies. The 
right given to the State, ‘by the writ of sequestration, to seize and 
take possession of the income and revenues’ of the company, to pay 
interest as it accrues and the principal of the bonds of the State 
itself, imports and creates a lien on the road. The ‘income and rev- 
enues’ of a railroad company include its earnings.” Citing the case 
of Ketchum v. St. Louis, which I will consider hereafter. 


The reasoning of Judge Caldwell as to the effect to be given 


to the words “tax” and “taxation” as used in the Acts is 
clearly inconsistent with itself, as I will now proceed to show. 
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In his first opinion, he says :— 


“Tt is here used in the sense of a charge or burden, for which the 
State may make requisition in the prescribed mode.” 


By “prescribed mode” I understand him to mean ¢he mode 
pointed out by the Acts, AND NO OTHER. And I agree with him 
when he says, “Clearly, this word, as used in the Act, has no 
refercuce to a tax in its strict legal signification.” 

In view of this explicit admission on the part of the learned 
judge, I beg to inquire :— 

1. What posstble analogy can there be between the rules of 
law governing a “tax” upon real property and a so-called “ tax” 
which “has no reference to a tax tn its strict legal signification” 
that is, ¢e a fax upon property ? 

2. How can a so-called “ tax,” the collection of which can be 
enforced ONLY in “ the prescribed mode” set forth tn the statute, 
“strike decper and fasten itself on the road,” when the mode 
prescribed by the statute in express terms confines its operation 


strictly to the “income and revenues” of the road? 


The so-called “tax” in the cases at bar is a tax which is 
to be levied and collected only in the mode prescribed by the 
statutory contract which the companies entered into with the 
State. When, therefore, the attempt is made to give a strict 
legal meaning to a word which is confessedly not used in a 
strict legal sense, not only is the statutory contract itself en- 
tirely changed, but the rules of law applicable to the construction 
of such statutory contract also become changed; and the rule 
that “ taxes not assessed are no liens, and the obligation to assess 
taxes is not a lten on the property on which they ought to be 
assessed,” then becomes applicable in full force and effect. The 
objection, therefore, which I make to the reasoning of Judge 


@ 
? 


|! 


41 


Caldwell, upon his propositions that the word “tax,” as used 
in the Act and in connection with the provisions for the writ 
of sequestration, Jot/ import a lien, is that 2 the latter part of 
his argument he utterly fails to continue to observe the distinc- 
tion which he himself clearly points out in the beginning be- 


‘tween a “tar” in its strict legal sense anda“ tax” as used in 


the statutory contract. In other words, after disclaiming the 
use of the word “‘tax”’ in its strict legal sense, he proceeds to 
apply certain general principles of law which are applicable 
only where that word ts so used, and ignores other rules which 
must govern tts interpretation when the question to be constdcered 
‘s whether the word “tax” does or does not import a lien. 
Clearly, no greater or different effect or force can be given 
to that word “tax” or to the writ of sequestration than the 
statutory contract itself expressly defines; and, if it had been 
intended that either this so-called tax or the writ of sequestra- 
tion, one or both, should constitute a lien upon the roads and 
properties of the companies, not only would the statute so ex- 


pressly state, but some provision would also have been made 
for working out and enforcing such lien by a sale of such roads 
and properties, analogous, perhaps, either to the mode by which 
taxes upon real property are collected or to the mode by which 
mortgage or judgment liens are enforced. 


I pass now to the other view which Judge Caldwell says 
may be taken of these provisions of the Act relating to the use 


of the word “tax” and to the writ of sequestration in connec- 
tion with the doctrine of equitable assignments or equitable 
charges upon lands as recognized and applied by this court in 


the case of Ketchum v. St. Louis, ror U. S. 306. 


Judge Caldwell’s Opinion examined in Reference to the De- 
cision in the Case of Ketchum ev. St. Louis, 101 U.S. 306. 


The facts in that case are somewhat complicated ; and they 
are so materially ditterent trom the facts in the cases at bar 
that the decision in the former case cannot, | confidently sub- 
mit, be decisive of the present contention. 

Of course, the question whether a contract relating either 
to personal or to real property is tantamount in the former 
case to an equitable assignment of the funds to which the 
contract relates, or in the latter case to a lien upon the realty 
sought to be charged, depends entirely upon the nature of the 
contract and the relations of the parties when they entered 
into the same. Hence, it becomes necessary to carefully ex- 
amine the nature of the statutory contract in the Ketchum 
case and the peculiar circumstances under which it was en- 


tered into. 


One very striking feature of the opinion delivered by Mr. 
Justice Harlan in that case is the very great care and pains he 
took to set out at length and comment upon every fact pecul- 
iar to the case, and which could have any possible bearing 
upon the decision at which the court arrived. 

There are. three parties to the statutory agreement in that 
case,— to wit, the State, the county, and the railroad company ; 
and the learned Justice very fully described the relation in 
which each party stood when the statutory contract was made. 

The State in the early history of the company loaned, from 
time to time, its credit to the company dy name, and not under 
such a statute as the Arkansas Act, in aid of the construction 
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of the road, to the extent that in the year 1855 the amount of 
State bonds thus loaned exceeded seven million dollars. They 
were secured by a first mortgage upon the property, franchises, 
and income of the company, with power of sale upon default 
in meeting the interest and principal of the bonds. In the 
beginning of the year 1864, the road was completed no farther 
west than Dresden. 


“By an Act approved February 10, 1864, the company was author- 
ized to borrow money ‘for the completion of the main road to 
Kansas City,’ and, for that purpose, to issue its bonds to the amount 
of one million five hundred thousand dollars, ‘to be secured by a first 
mortgage on the main line of the road west of Dresden,’— as many 
of the bonds as were necessary to be applied to the completion of 
the road from its then terminus to Kansas City, and to no other 
purpose. For that object, and to that amount and extent only, the 
State, by the express words of the Act, relinquished her first mort- 
gage lien and right of forfeiture upon the road west of Dresden, 
retaining, however, a second licn and mortgage thereon,— such second 
lien and mortgage to become forthwith, upon the payment in full of 
the principal of the bonds authorized by that Act, the first lien and 
mortgage, in every respect and as fully as those held by the State. 

“The Act created the office of fund commissioner, to be filled by 
appointment of the governor, subject to confirmation by the Senate. 
It declared that such office should ‘continue until the bonds issued 
for the completion of the road, and the State bonds loaned to said 
railroad company, with interest thereon, are fully paid out of its 
earnings, or exchanged for the first mortgage bonds of said road,’ as 
thereinafter provided. The fund commissioner became entitled and 
it was made his duty to take possession of the one million five hun- 
dred thousand dollars of bonds authorized to be issued, negotiate the 
same and their proceeds, together with the gross earnings of the 
road, from whatever source, to control and apply as directed in 
the Act. 

“ Without referring to other provisions of the Act, it is sufficient to 
say that the State, through the fund commissioner, acquired for its 
security complete control of the earnings and income arising from the 
property. 

“ Following the course of events in the history of this railroad, we 
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find that September, 1864, the State of Missouri was invaded by 
insurrectionary forces, which destroyed much of the property belong- 
ing to the company, including bridges, depots, machine shops, and 
tracks. The cost of repairing the injury thus done, and of complet- 
ing and putting the road in successful operation, was estimated by 
the board of directors at the sum of seven hundred thousand dollars. 
These facts were communicated to the county court of St. Louis 
County by a committee of the board, in a memorial, stating: ‘ This 
sum we have lost as the result of the invasion. This amount we 
want the county to provide by issuing to the company the bonds of 
the county (under authority to be given by the Legislature), bearing 
seven per cent. interest, the same to be a oan to complete the road, 
the company to refund to the county the principal and interest as 
the same matures.’ 


“The memorial concluded in these words: ‘If completed, we 
believe that the earnings of the road will soon furnish all the equip- 
ments required for the increased business, pay off the $1,500,000 
mortgage, provide for the payment of the county bonds now asked 
for, and in six or seven years commence paying on the bonds issued 
by the State for our benefit. But, should the financial success of the 


enterprise not equal our expectations, the importance of the road as ° 


a great artery of trade and commerce will justify the expenditure 
asked for.’” 


Mr. Justice Harlan then narrates the discussions which took 
place among the justices composing the county court over this 
memorial, and sets forth the substance of the order presented 
by one of their number and the substitute therefor offered by 
another member, which substitute was adopted by the county 
court; and a bill in conformity therewith was submitted to the 
Legislature of Missouri, and was there amended, and became 
a law. 

The Act is set out in full in the opinion of the court; and, 
as this case is so strenuously insisted upon as supporting the 
lien set up by the present plaintiffs, I here give the Act at 
length : — 
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“SECTION 1. The county court of St. Louis County is hereby au- 
thorized to issue seven hundred county bonds of the denomination of 
one thousand dollars each, having twenty years to run, and bearing 
interest at the rate of seven per cent. per annum, payable semi-annu- 
ally, the principal and interest payable in the city of New York, and 
loan said bonds to the Pacific Railroad Company for the completion 
of said road, said bonds to be issued under such conditions as may 
be agreed upon between said county court and the board of directors 
of the Pacific Railroad Company, such conditions to be binding on 
the parties, but shall not impair or affect the validity of the bonds 
after they are issued. 

“Section 2. Zhe Fund Commissioner of the Pacific Railroad, or 
such person as may at any time hereafter have the custody of the 
funds of said railroad company, shall, every month after said bonds 
are issued, pay into the county treasury of St. Louis County, out of 
the carnings of said Pacific Railroad, four thousand dollars, and one 
thousand additional in each month of December, to meet the inter- 
est on the said seven hundred bonds, said payments to continue until 
said bonds are paid off by the Pacific Railroad. 

“This Act to take effect and be in force from and after its passage.” 


This Act was approved January 7, 1865. 


“This Act,” Mr. Justice Harlan says, “ was accepted by the 
railroad company. It expressly agreed to comply with tts provi- 
sions.” But, by a typographical error, the year in which the 
bonds were issued by the county to the railroad company is 
erroneously stated in the opinion as tn the year 1875, tem years 
after the passage of the Act, whereas, in point of fact, and as 
appears from the record of the case in this Court, the bonds 
were all issued im the year 1865, very soon after the passage of 
the Act,— namely, one hundred thousand dollars, February 20, 
1865; two hundred thousand dollars, March 7, 1865; and the 
remaining four hundred thousand dollars, May 5, 1865. 

Again, in the subsequent Act of the State of Missouri, 
approved March 30, 1868, entitled “ An Act for the sale of the 
Pacific Railroad and for the foreclosure of the State’s lien 


sei 


Sg Es ae staple Wg, we > PF 
PN oT ote tae SE eee ae ee ee 
— - lt i te - “ 
* 


ote 
ae ett 


46 


thereon, and to amend the charter thereof,” provision is made 
for the above loan by the county of St. Louis, as follows : — 


“Secrion 6. In case of a sale of said road under the provisions > 
of Sections 1, 2, 3, and 4 of this Act, the State of Missouri shall 
assume the payment of principal and interest due on seven hundred 
thousand dollars in bonds issued by the county of St. Louis as a loan to 
the Pacific Railroad Company, under the Act of January 7, 1865,” and 
also in Section 10 it is provided that “all bids and proposals for the 
purchase of said road shall assume: first, the payment of principal 
and interest due and to become due on the one million five hundred 
thousand dollars first mortgage bonds, issued under the Act of Feb- 
ruary 10, 1864; second, ‘he principal and interest due on the seven 
hundred thousand dollars in bonds issued by the county of St. Louts 
to the Pacific Railroad Company under the Act of January 7, 1865,” 
etc., etc. 


“ 
The loan is thus twice recognized iv a public Act as having 
then, in 1868, already been actually made and ¢he bonds tssued. 
On the 15th of July, 1868, the company executed a first + 
mortgage on its franchises and property for seven million dol- 
lars. Mr. Justice Harlan does not state the purposes for which 
said mortgage was executed. But in the case of Murdoch 7. ’ 
Woodson, 2 Dillon, 201 and 202, it appears that it was executed 
in order to pay off the State loan of seven million dollars in ( 
State bonds, and the accrued interest thereon, the company , 
being authorized to repay the loan for the sum of five million | 
dollars, by Section § of the above Act of March 30, 1868, and 
in order to retire the one million five hundred thousand dollar 
bonds on the line west of Dresden, and to put its road in repair. 
The company paid otf the State bonds in 1868, and the office 
ot fund commissioner was in consequence abolished, On July 
1, 1871, said company executed a second mortgage for three 
million dollars, and on July 10, 1875, a third mortgage for four - 
million dollars. <A toreclosure suit was brought under the third 
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mortgage and a decree of sale rendered therein. The county of 
St. Louis, and not any of the holders of its bonds, intervened in 
this suit for the purpose of having its lien upon the earnings, 
under the Act of January 7, 1865, adjudged a prior lien; and 
the question of priority of liens was the main question to be 
determined by this Court. This Court, under this state of 
facts, found no difficulty whatever in deciding that the county 
had the prior lien. Mr. Justice Harlan says: — 


“That the Legislature intended by the Act of 1865 to make a spe- 
cific appropriation of the earnings for that purpose [that is, for the 
purpose of paying the interest on the county bonds]; that the prior 
lien was, to that extent, waived in favor of the county ; and that such 
appropriation and waiver were, by agreement of all the parties then 
interested in the property and the disposition of its income, to con- 
tinue until the bonds themselves were paid or the county discharged 
from liability thereon,— we entertain no doubt. /¢ was not a simple, 
naked covenant to pay out of a particular fund; but the Act, being ac- 
cepted by the parties interested, operated as an equitable assignment of 
a fixed portion of that fund,— an assignment which became effectual 
without any further intervention upon the part of the debtor, and which 
the party holding the funds of the company, whether the fund com- 
missioner or some other person, could respect without liability to the 
debtor for so doing. It was an arrangement, based upon a valuable 
consideration, which neither the State nor the company, nor both, sor 
partics claiming under cither, with notice, could disregard without the 
assent of the county, expressed by those who had authority to bind it. 
It was an engagement to pay out of a sfecia/ly designated fund, accom- 
panied by exfress authority to its custodian to apply a specific part thereof 
to a definite object, in the accomplishment of which all the parties to 
the arrangement were directly interested. To construe the Act other- 
wise will not only do violence to plain words, reguiring no construction, 
but convict the Legislature of a deliberate design to entrap the county 
of St. Louis into incurring an enormous debt primarily for the benefit 
of the State, which controlled the earnings of the property for its own 
benefit.” 
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In reply to a contention by the plaintiffs in error, that the 
Act of March 30, 1868, shows that the construction given by 
the Circuit Court to the Act of 1865 was inadmissible, Mr. Jus- 
tice Harlan (p. 318 of the opinion) says :— 


“1. The Act of March 30, 1868, furnishes, upon its face, evidence 
to all that the State felt itself under obligation to provide for the 
security of the county on account of the loan made to the railroad 
company, under the authority of the Act of January 7, 1865. 2. Be 
that as it may, if, as we have held, the Act of 1865, and its accept. 
ance by the parties, constituted a contract by which the State waived 
its lien in favor of St. Louis County, to the extent and for the pur- 
pose therein indicated, and by which the State, the railroad company, 
and the county appropriated the company’s earnings to the payment 
of the interest on the county’s bonds, such payments to continue 
until the bonds were paid off by the company, wo subsequent legisla- 
tion could deprive the county of the security thus acquired,” 


It is almost unnecessary to point out specifically the great 
and controlling distinctions between the Missouri case and the 
cases at bar, even assuming, arvguenvdo, that the State aid bonds 
of Arkansas are va/id instead of odd obligations. Some of 


the more striking differences are these : — 


first. In the Missouri case, at the time when the county 
bonds were authorized to be issued, the road of nearly three 
hundred miles in length had been almost completed, and its 
actual earnings, it is to be presumed, were then large. Whereas 
not a mile of the roads now owned by the defendant corpora- 
tions had been completed when the first issue of bonds was 
made by the State to the original companies, much less when 
the award was made by the Railroad Commissioners; and it 
was entirely a matter of speculation how many miles would be 
required to be built before any earnings would result from the 
business of the companies, and how soon they would be built. 
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Second. In the Missouri case, at the time when the county 
bonds were authorized to be issued, the fund commissioner of 
the State, under the previous Act of 1864, had the actual con- 
trol and application of the earnings of the road; and, when his 
office was abolished, the same duties which had been imposed 
upon him were imposed upon whomsoever had the custody 
of the funds of the railroad company. Whereas, in the cases 
at bar there could be no earnings when the awards were made, 
and after earnings had been made, the companies alone were 
to have full and sole control of the same, until writs of seques- 
tration had issued, in conformity with the provisions of the 
Acts. 


Third. In the Missouri case, the fund commissioner, “or suck 
person as may at any time hereafter have the custody of the 
funds of said railroad company,” which necessarily includes the 
officers of the company in case the State loan should be paid 
off, were required to pay a stipulated sum monthly to St. Louis 
County “out of the earnings of said Pacific Railroad,” “to meet 
the interest” on the said county bonds. Whereas, under the 
Arkansas Acts, not only was there no third person appointed 
to pay the taxes with which to meet the interest on the State 
bonds, but such intercst tax was payable out of moneys derived 
from any and all sources, and was also payable “ either in money 
or in the past-due coupons of the State at par.” 


Fourth. Inthe Missouri case, the sums of money to be paid 
each month were absolutely fixed, and netther the State nor the 
company had the right, after the county bonds were issued, fo 
appropriate to their own use the moneys set apart in the Act for 
the monthly payments to the county. Whereas, under the Arkan- 
sas Acts, the amounts of moneys to be paid semt-annually by the 
companies were not only not fixed, but they were wholly depend- 
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ent upon the amount of the bonds which each company had 
received, and, besides, they were not duc and payable by the terms 
of the Act of April 10, 1869, until notice had becn given and 
demand made, and then they were payable “either in money 


or in the past-due coupons of the State at par.” 


The statutory contract in the Missouri case is clearly an 
executed contract as between the State, the county, and the 
railroad company, so far as relates to the appropriation of the 
earnings for the monthly payments. It is plainly an outright 
and absolute assignment of a certain part of the monthly earn- 
ings, to take effect as soon as the bonds are issued. The fact 
that the payments were not to begin until after the bonds had 
been issued cannot change the character of the contract in that 
regard, and turn it from an érecuted into an erecutory contract ; 
for, when they were issued, no further authority was necessary 
from either the State or the company to the commissioner to 
make the stipulated payments, avd neither the State nor the 
company could apply to any other object the payments stipulated 
to be made to the county. Neither the State nor the company 
stipulate that they will ¢/en give the Fund Commissioner the 
requisite authority, as would be the case if the statutory con- 
tract were crecutory; but they invest him with it at once, to 
be exercised as soon as the bonds are issued, as fully and com- 
pletely as if both the State and the company had given to him 
a formal written order reading, “Sir, as soon as the county of 
St. Louis issues its bonds to the Pacific Railroad Company, 
you will pay to the county treasurer of St. Louis County, out 
of the earnings of the company in your hands, four thousand 
dollars every month, and one thousand dollars additional in 
each month of December, in order to meet the interest on the 
said county bonds,—said payments to continue until said 
bonds are paid off by the Pacific Railroad,” and the same 
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order would apply to whomsoever had the custody of the funds 
of the railroad company after the State loan had been paid off. 
Here is aclear case of an assignment of earnings, which, in 
order to be effectual, must necessarily carry with it an eguitable 
4ten on the property from which the earnings are to be derived. 


But in what part of the Arkansas Acts can an assignment, 


‘express or equitable, from the companies to the State, be found 


of any specific part ot their carnings or of any specific part of 
their “income and revenues,” with or without a lien of any. kind 
upon the roads? Certainly, not in the implied contract, or 
express contract, if you please, to pay the interest taxes either 
“tn moncy or in the past-due coupons of the State at par”; for it 
matters not from what source such money is to come, whether 
from earnings, sales of bonds, subscriptions to stock, proceeds 
of sales of lands (the Fort Smith Company had a land grant of 
more than one million acres), or otherwise, though it could not 
come from earnings until earnings had been made. 

Nor can such assignment or anything in the nature of an 
assignment accompanied by such equitable lien be found under 
the provisions of the statutory contract relating to the issuance 
of the writ of sequestration, any more than one can find under 
a writ of execution issued under a common law judgment on 
a contract a specific lien on certain described property of the 
judgment debtor dating back to the time when the contract was 
entered into on which such judgment was recovered. As well 
might it be claimed that @ promise to pay out of property gener- 
ally constitutes an assignment of, and an equitable lien upon, 


certain specific property. 


The cases cited by Mr. Justice Harlan fully support the de- 
cision of the Court as well as the contention of the defendants 
in the cases at bar. I will first refer to 

Watson v. The Duke of Wellington, 1 Russ. & Myl. 602. 
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The plaintiffs were the executors of Mr. Sims, who had advanced 
a large sum of money, exceeding £9,000, to the Marquis of Hastings, 
on the joint bond of the marquis and a surety. Repeated demands 
for payment were made by the plaintiffs upon the marquis, who rep- pe 
resented that he was about to receive a large amount of prize money, 
promised their demand should be paid out of that fund, and begged 
that in the mean time no proceedings should be taken against him or 
the assets of his surety. On February 6, 1826, he gave to the solic- 


itor of the plaintiffs the following letter : — 


FEBRUARY 6, 1826. 
My dear Friend,— As | shall leave to you the distribution of the 
prize money as soon as it shall be issued for me, I have to mention 
that the executors of Mr. Sims are claimants on that fund for a bond 


debt with interest. Faithfully yours, 
HASTINGS. 


To Colonel Francis Hastincs DOYLE. 


The solicitor shortly afterwards showed this order to Colonel 


Doyle, who then stated that it would be necessary to send to him, ' 
through the solicitor of the marquis, the particulars of the demands 
of Sims’s executors. -~ 


“The bill insisted that this letter, more especially when connected 
with the above promises and assurances, amounted to an eguitadle 
assignment of so much of the prize money as would be sufficient to 
; satisfy the bond debt. It charged, and the evidence proved, that the 
marquis represented his share of the prize money as an unencum- 
bered fund; that he promised the debt should be paid out of it; and 
that on the faith of his representations and promises the plaintiffs, = 
at his request, abstained from taking legal measures against him and 
his surety.” 


The master of the rolls (Sir John Leach) said, “ In order to consti 
tute an equitable assignment, fAere mens? &e an engagement 2 pay eat of 
the particular fant. (am not at hberty to conjecture what might have 
been the intention of the parties, ave? as if as fe be collected from: the 
expressions of the letter > and, giving to the words of the letter their 
natural signification, | cannot there find any engagement on the part 


ot the Marquis ot Hastings to pay the debt out of this money: ‘As I 
shall leave to you the distribution of the prize money, I have to men- - 


oe 
Rk Ae Sh 


53 


tion that the executors of Mr. Sims are claimants upon it.’ The 
natural import of the words is sof a direction to Colonel Doyle to pay the 
debt, but an iutimation that the executors of Sims are claimants upon 
that fund, of which the marquis means to leave the distribution to the 
discretion of Colonel Doyle. The bill must, therefore, be dismissed.” 


Yeates 7. Groves, 1 Ves. Jr. 280, is also cited by Mr. Justice 


Harlan. 


“The material facts in that case are as follows: One Dawson was 
indebted upon a note of hand to Yeates and Browne in £454 and 
interest. Groves and Dickinson had agreed to buy Dawson’s lease- 
hold interest in a certain dwelling-house. Browne demanded pay- 
ment of the debt, whereupon Dawson drew an order directed to 
Groves and Dickinson to pay the amount of the note and interest to 
Browne out of the purchase money for value received ; that draft to 
be a discharge fro /anto. The note was given up at the same time. 
That order was not accepted in writing ; but Groves and Dickinson 
verbally agreed that, when the assignments were prepared and the 
purchase money was to be paid, Browne should receive notice to 
attend. In December, 1789, the assignments were prepared, and 
Browne attended in consequence of notice; but, before the transac- 
tion could be gone through, Dawson went out of the room and was 
arrested, and in January, 1790, a commission of bankruptcy issued 
against him. Yeates and Browne filed the bill that they might be 
declared to have a lien for their debt upon the purchase money.” 


Lord Chancellor Thurlow said: “* That order was not a bill of ex- 
change, being payable out of a farticudar fund. ... This is nothing 
but a direction by a man to fay part of his money to another for a fore- 
gone valuable consideration. Ut he could transfer, he has done it ; and, 
it being his own money, he could transfer. The transfer was actually 
made. They were in the right not to accept, as it was not a bill of 
exchange. /? és met am inchoate busimess, The order Axed the money 
the moment it was shown to Groves and Dickinson.” 


Lett « Morris, 4 Sim. 607, also cited by Mr. Justice Harlan, is 
to the same effect. The paper writing to be construed in that 
case was as follows :— 


“Mr. Wm. Morris, Sir: Mr. Thos. Lett, timber merchant, Commer- 
cial Road, Lambeth, having engaged to supply me with timber, deals, 
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and subject thereto, to pay off certain debts and encumbrances,— the 
object of the last settlement, which took notice of the first. The bill 
was brought by the trustees under the first settlement to have a trust 
declared for the purposes of that settlement as to one-third of the 
clear annual profits of the life estate of Mr. Hodges. For the parties 
claiming under the last settlement, it was contended that under the 
first there was no dien upon the land, but a mere personal covenant.” 


The question, as will be seen from the above statement, was 
whether the covenant in the first settlement was merely per- 
sonal on the part of Hodges or whether it ran with the land 
described in the deed so as to create a trust. Lord Thurlow 
held that it was the latter, and said, as reported in 3 Bro. 
C. C. §38,— 

“IT take the doctrine to be true that where parties come to an agree- 


ment as to the produce of land, that the land itself will be affected by 
the agreement.” 


Or, as is reported in 1 Ves. Jr.,.— 


“IT take the maxim to be universal, that whenever persons agree 
concerning any particular subject, that in a court of equity as against 
the party himself, and any claiming under him voluntarily or with 
notice, raises a trust.” 


Unquestionably, this general doctrine or maxim was true in 
reference to the particular facts in that case; but what possible 
relation it can have to the statutory agreement of the Arkansas 
companies receiving State aid bonds to pay interest taxes “in 
money or in past-due coupons of the State at par,” and that, in 


case of sixty days’ default thereof, the “income and revenues’ 


of the companies might be seized under a writ of sequestration, 
is altogether beyond my comprehension, if for no other reason 
than because no farticular property is specificd to which any 
trust can attach, whether real or personal, whether chattels 
or choses in action, whether tz esse or yet to come into exist- 


ence. 
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In Story’s Equity Jurisprudence, Vol. 2, Sect. 1249, this 
principle is stated as follows :— 


“It may be considered as a general rule (though not as a universal 
rule) that a covenant by a settler to convey and settle lands (not spec- 
ifying any in particular) will not constitute a specific lien on his lands, 
and the covenantor will be deemed a creditor by specialty only.” 


Several cases in support of the doctrine are cited. 

_ In Sect. 1231 a of the edition of this work edited by Judge 
Redfield, the latter refers to the then recent case of Morning- 
ton v. Keane, 2 De G. & J. 292, in which, he says, the subject 
of general covenants to secure money upon lands, creating a 
specific lien upon a// the covenantor’s land, was very thoroughly 
examined, and certain former decisions were found to have been 
either erroneously reported, or else it was determined that they 
ought not to be followed. He adds: — 


“The court finally declare, as their unanimous judgment, that a 
covenant on or before a certain day, either by charge on frechold estates 
in England or Wales, or dy an investment in the funds, or by the best 
means which might be then in his power, to secure the payment of an an- 
nuity to a trustee for the wife of a covenantor, is not sufficient to create a 
charge on the covenantor’s property. This, we think, must be regarded 
as the latest and most satisfactory decision upon the subject.” 


In Pinch v. Anthony, 8 Allen, 536, cited by Mr. Justice H ar- 
lan, the agreement was that the plaintiff, his heirs or assigns, 
should be paid “ out of the proceeds of the sale of said lands,” 
— certain described mineral lands,— “if the same shall be sold, 
the sum of six thousand five hundred dollars,” and if not sold, 
and a company should be formed for the purpose of working 
the mines thereon, then an equal amount of full paid stock of 
the company was to be conveyed to the plaintiff, his heirs or 
assigns. The agreement further stated that five thousand 
dollars of the above six thousand five hundred dollars, whether 
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cash or stock, “¢s fe bc a charge on the jotnt estate” in the min- 
eral lands “of the parties of the first part, in proportion to 
their respective interests, and the remaining one thousand five 
hundred dollars is to be a charge on the separate estate of 
Albert W. Wright,” in the same lands. The bill alleged that 
the plaintiff was “ entitled to maintain a charge and lien upon 
said lands for the sum of six thousand five hundred dollars and 
interest from the date of the agreement, and to have the lands 
sold, and the proceeds applied in payment of his claim.” 

After the bill was filed, the property was conveyed by a 
mesne conveyance to a mining company which the plaintiff in a 
supplemental bill alleged he believed to be a joint stock com- 
pany, and which company he prayed to have made a defendant, 
and for such relief as he might in equity be entitled to. 

The defendants demurred to the bill; but the court had no 
hesitation in holding that the agreement raised a trust which 
bound the estate to which it related, and that “all who take 
titlé thereto, with notice of such trust, can be compelled in 
equity to fulfil it.” Legard 7. Hodges, among other cases, is 
cited ; and the opinion concludes as follows : — 


“Tt is difficult to see how an intent to create a lien on the lands named 
could be more clearly expressed. ‘The precise form in which the plain- 
tiff may be entitled to relief cannot be determined until the case is 
heard on its merits.” 


In Re Strand Music Hall Company, 3 De G., J. & S. 147, is 
another case cited by Mr. Justice Harlan, and also by Judge 
Caldwell. Briefly stated, the facts in that case, so far as mate- 
rial, are as follows: one of the articles of association of the 
Strand Music Hall Company, organized under the Com- 
panies Act of 1862, provided that the company, in extraordi- 
nary special general meeting, might authorize the borrowing of 
such sum or sums of money, and on such terms and conditions 
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as they might think fit. Another clause provided that the 
directors might borrow such sums as they thought fit, but not 
above £410,000, unless borrowing a larger amount should have 
been previously authorized at a general meeting. 

The directors of the company borrowed £5,000 from a finan- 
cial corporation under a written agreement, one of the terms of 
which was that two thousand mortgage bonds of £450 each, 
“ forming part of 425,000 of mortgage bonds constituting a first 
charge on the property of the company,” should be deposited 
with the financial corporation as collateral security for the 
loan, for which two promissory notes of 42,500 cach were 
given. The bonds were deposited. The Music Hall Com- 
pany subsequently went into liquidation, and the financial cor- 
poration claimed to rank as secured creditors by virtue of the 
agreement. The official liquidator insisted that both the 
bonds and the agreement were invalid, and that the corpora- 
tion could only rank as a simple contract creditor. The Mas- 
ter of the Rolls decided in favor of the financial corporation, 
and the official liquidator appealed. 


Lord Justice Turner held that the agreement and bonds were both 
valid, and said: “There can, I think, be no doubt that it was in- 
tended by these agreements to create a charge upon the property of 
the company; but it was said on the part of the official liquidator 
that this intention was not well carried into effect. I apprehend, 
however, that, when this court is satisfied that it was i#fended to cre- 
ate a charge, and that the parties who intended to create it had the 
power to do so, it will give effect to the intention, notwithstanding any 
mistake which may have occurred in the attempt to effect it.” 


Judge Caldwell quotes this same passage in support of his 
views that a lien was intended to be created by the use of the 
words “tax” and “taxation,” and the provisions relating to 
the writ of sequestration. 

Now, I do not understand that the Legislature made any 
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mistake in the statutory contract in the cases at bar, or that 
such contract is not exactly what they intended it should be. 
The question here and now is simply whether the Legislature 
intended to create a charge or lien on the roads of the com- 
panies. And that intent is, of course, to be discovered solely 
from the language actually used. Surely, it cannot be claimed 
that there is any analogy between the facts in the case cited 


and the facts in the cases now before the court. 


The same rule, I submit, applies to covenants or agreements 
as to the produce of lands creating an cguttable licn upon the 
lands themselves as applies to equitable assignments of funds 
or moneys; that is, in order to raise a trust in the former case, 
certain particular lands must be referred to, and, in order to 
raise a trust in the latter case, certain particular moneys or 
Junds must be appropriated. 

The following cases fully support this principle : — 


Mornington v. Keane, 2 De G. & J. 292 (overruling 
Roundell v. Breary, 4 Ves. Jr. 478, and Wellesley 
v.' Wellesley, 4 Mylne & Craig, 561; s. c. 10 Si- 
mons, 256, 17 Simons, 256, zd. 59). 

Story’s Eq. Juris., Vol. 2, Sects. 1231 a and 1249. 

Finch wv. Earl of Winchelsea, 1 P. Will. 282. 

lreemout 7. Dedire, 1 P. Will. 429. 

Jackson v. Jackson, 4 Bro. Ch. 462. 

Coventry v. Coventry, 2 P. Will. 222. 

Falkner v. O’Brien, 2 Ball & Beatt. 223. 

Williams v. Lucas, 2 Cox, 160. 


It is a well-settled principle of law that even though a mort- 
gage executed by a railroad, telegraph, or bridge company may 
in capress terms convey and sfecifically pledge the to//s, profits, 
and income of the company, yet, until possession of the mort- 
gaged premises 7s actually taken or something equivalent done 
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by the mortgagees, the earnings thus specifically pledged belong 
to the company, and may, upon proper proceedings, be seized 
and applied to the payment of an unsatisfied judgment creditor, 
in preference to the payment of the interest on the mortgage 
bonds. And that, too, notwithstanding the mortgagees have 
filed a bill for foreclosure without taking possession of the 
property or having a receiver appointed. 

American Bridge Co. v. Heidelbach, 74 U. S. 798. 

Fosdick v. Schall, 99 U. S. 253. 


Gilman et a/. v. Telegraph Co., gt U. S. 603. 
Raiiroad Company v. Cowdrey, 11 Wall. 459. 


And, again, it seems to be well-settled law, as stated by Mr. 
Jones in his book on “ Railroad Securities,” Section 316, that 


“The issuing of income bonds for the payment of the interest and 
principal of which the sncome of a railroad company is specifically 
pledged does not debar the company of the gal right to execute a 
mortgage of its road and property to secure the payment of other bonds. 
The pledge of the income is binding upon the company, dut is no en- 
cumbrance upon the property itself, which, under a subsequent mortgage, 
may be taken out of the possession of the company and applied to 
the payment of the mortgage debt,” citing 

Perkins v. Deptford Pier Co., 13 Sim. 277, 281, 
Garrett v. May, 19 Md. Rep. 177, 


both of which cases support the doctrine of the text. 


Inasmuch as the road of the present company is not /and, 
strictly speaking, and inasmuch as the earnings derived from 
the business of the company as common carriers are not the 
produce of lands, it would seem upon the appellant’s contention 
that the eguztabl/e lien asserted against the Little Rock and 
Fort Smith Railway, one of the defendant corporations, should 
attach to its Congressional land grant of 1,000,000 acres and 
the procecds of sales of lands rather than to the road of the 


company. 
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Again, if the contention of the appellants be sound, that the 
Act of July 21, 1868, constituted notice to the purchasers of 
the bonds of the old company of the existence ot the equitable 
lien now set up because the Act is a public Act of which they 
were bound to take notice,—a subject which I shall hereatter 
discuss,— it also, upon the same theory, is notice to all who 
have purchased lands from either the original or present de- 
fendant corporation, and to the trustees under the new mort- 
gage who have received and applied the proceeds of sales of 
those lands to the purposes of those trusts. 

From these premises the conclusion would seem logically to 
follow that every purchaser of the lands holds them still sub- 
ject to the trust to pay the holders of the State aid bonds and 
coupons issued to the original Fort Smith Company, and that 
the trustees under the land grant mortgage of that company as 
well as the trustees under the mortgage of the present defend- 
ant company are liable for their misappropriation of the pro. 


ceeds of sales of lands heretofore made. 


Judge Caldwell’s Opinions examined in Reference to the 
Use of the Word “Liens” in the Act of 1868. 


I pass now to another source from which Judge Caldwell 
derives the existence of a lien, which is stated by him as fol- 
lows, the Italics being his own : — 


15 Federal Rep. 13. 


‘But, in the case at bar, the intention of the parties to create a 
lien on the road and its income and revenues is not left to implica- 
tion or interpretation. It is expressed in terms. The seventh sec- 
tion of the Act declares: ‘ The taxation in this section provided to 
continue until the amount of bonds issued to such company, with the 
interest thereon, shall have been paid by said company, as herein 
specified, in which case the said road shall be entitled to a discharge 
from all claims or liens on the part of the State.’ 

“When shall ‘the said road be entitled to a discharge from all 
claims or “ens on the part of the State?’ The answer given in the 
very language of the Act is: when ‘the amount of bonds issued to 
such company, with the interest thereon, shall have been paid by said 
company, as herein specified.’ 

“Tf the State had no ‘lien’ on the ‘road,’ why make provision 
for discharging it? 

‘This provision leaves little room to doubt that the parties to this 
contract understood such lien existed. Again, the Act (Section 5, 
Act 1869) provides that, when the company has paid the debt, the 
treasurer of the State shall ‘withdraw said receiver from the manage- 
ment of its affairs.’ 

“‘* Affairs’ is a word of large import, and a receiver having the 
management of the affairs of a railroad company must necessarily 
have the control and management of its road. 

“The receiver here spoken of was to be designated by the treas- 
urer of State, and to give such bond as he required, and was remov- 
able at his pleasure, thus, in effect, making him an agent of the State. 

“Any discussion of this question would seem to be unnecessary, 
in view of the decision of the Supreme Court of the United States 
in Ketchum z. St. Louis.” 
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And he then proceeds to discuss that case. 
Again, in his dissenting opinion (page 253.0f the record in 
Tompkins’s suit), he enlarges upon the same. views, as follows : 


“But the Act of 1868 goes much further than the Missouri Act. 
The Act, upon the construction of which the case of Ketchum z. St. 
Louis turned, contained no declaration that the obligation of the 
company to pay the county bonds should constitute a claim or lien on 
the road. ‘The seventh section of the Act of 1868 provides: ‘The 
taxation in this section provided to continue until the amount of 
bonds issued to such company, with the interest thereon, shall have 
been paid by said company, as herein specified, in which case the 
said road shall be entitled to a discharge from all claims or liens on 
the part of the State.’ 

“ The legal effect of this clause is the same as if it read that the 
claim or lien of the State on the road should not be discharged until 
the bonds were paid. It is immaterial whether the affirmative or 
negative form of expression is used. ‘The intention is clear, and the 
legal effect the same. 

“It plainly shows the contracting parties must have intended and 
agreed there was a lien ; and the courts will give etfect to that inten-. 
tion, though not expressed in the most improved legal formula. 

“It is the intention of the parties and not their grammar that 
courts look to in construing a contract. It is sufficient, to create 
a lien or mortgage, that it appears in any part of the statute, or con- 
tract, and by any form of expression that it was the intention that 
it should have that effect. No special technical terms are required 
to constitute a mortgage or give a lien.” 


After giving several citations, none of which, I respectfully 
submit, bear any analogy to the question under discussion, the 


opinion proceeds as follows : — 


“When it is said that, upon the payment by the company of the 
principal and interest of the State bonds, ‘the road shall be entitled 
to a discharge from all claims or liens on the part of the State,’ it is’ 
necessarily implied that the State has a lien on the road to secure the 
payment of her bonds, which is not to be discharged until they are 
paid. What is implied in a statute or contract is as much a part of 
it as what is expressed. ‘The assertion that the word ‘lien’ in the 
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Act is not used ‘in any clear or accurate sense’ is not supported by 
any fact or argument to justify the reflection implied by it on the 
Legislature that passed the Act, or the people who ratified it by their 
votes at the polls.” 


Per contra, one of the plaintiffs’ counsel, Judge McClure, in 
his former brief on the demurrer, page 53, when seeking for 
the true construction of the above clause in Section 7, said : — 


“Tt will be observed that the words ‘claim’ and ‘lien’ are used 
as synonymous terms. This is the first time the word ‘lien’ is used 
in the Act. To what does it refer? To what can it refer? There 
can be but one answer to the questions. It refers back to the ‘tax- 
ation in this section provided to continue until the amount of bonds’ 
issued to the company shall have been paid. It was not, as has been 
seen, a tax which was to attach to property, but to ‘income and rev- 
enues.’”” | 


This interpretation differs ¢o¢o cac/o from that given by Judge 
Caldwell. That could hardly be the case if, as is now claimed 
by the latter, an express lien is created by the use of the word 


“lien” in this clause. 


If the interpretation given to this word “lien” by Judge 
Caldwell were the only interpretation which can be given to it 
in order to make this clause consistent with the other provisions 
of the Act relating to “taxation” and to the issuance of the 
writ of sequestration, there would be more force in his argu- 
ment, even though the interpretation would then be very much 
straincd and greatly forced; but I respectfully submit that if 
the word “licn” is thus used in a technical sense, and not 
as synonymous with “claims,” ¢/en it naturally can only relate 
to that part of the Act which provides for the creation of a 
lien,— namely, the lien created by the writ of sequestration and 
the seisure thereunder of the “income and revenues” of the de- 
linquent companies. When the delinquent taxes “shall be 
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fully paid up and satisfied, with costs of sequestration,” then 
the State covenants in Section 8 that her “treasurer shall 
release the further revenues of said company to its proper 
officers’’ in precisely the same manner that she covenants 
here in Section 7 that w/en ‘the amount of bonds issued to 
such company, with the interest thereon, shall have been paid 
by said company, as herein specified,” then “the said road shall 
be entitled to a discharge from all claims or liens on the part of 
the State.” 

This whole scheme of State aid was an experiment ; and, in 
working it out, some one or more of the companies which had 
built its road, but had failed to pay the interest taxes due the 
State, might well conclude, after the writ of sequestration had 
issued, that their best policy would be to buy up bonds issued 
to their own or to other companies and pay off the entire loan, 
as Section 7 permitted them to do. In such case the use 
of the word “liens” in addition to the word “claims” would 
be entirely appropriate. And who can say that the drawer of 
that Act did not have such or a similar state of facts in view 
when he drafted these sections ? 

Besides, no Act regulating the imposition of these so-called 
“taxes” had then been passed; and these Sections 7 and 8 
were evidently intended to furnish only a general rule and 
guide which should govern future Legislatures. If the Legis- | 
lature then in session had intended that the taxes to be im- 
posed thereafter should create a lien, they would not have used 
an express covenant on the part of the State in which to ex- 
press such intent, but they would have put it where it belonged ; 
namely, 7” an express covenant on the part of the compantes that 
these taxes should constitute a lien. They must have known 
that, unless such provision was then incorporated in the Act, 
no further Legislature would have the power thus to alter and 
enlarge the statutory contract created by the Act then under con- 
sideration tn 1868. 
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It seems also clear that, if the word “lien” in this clause 
of Section 7 is not to be taken as used in a technical sense, 
then the only construction which can be given to it consist- 
ently with the remaining provisions of the Act is to treat it as 
synonymous with claims; and the use of the disjunctive “ or,” 
“claims Or liens,” gives sanction to this interpretation. 


Again, Judge Caldwell’s argument assumes that the Legislat- 
ure by this section 7” express terms provided that the “/icn” 
was to continue until the amount of bonds issued to such com- 
pany had been paid. Such is not the language of this clause. 
It is not the /zex which is to continue, but “the ¢axation in this 
section provided” which is to continue until the bonds are paid. 
Of course, so long as the right to /ar continued, the lien to be 
created by the writ of sequestration would also continue; not, 
however, as the principal right, but only as a right incident to 
the right of taxation, and as the remedy or means for enforcing 
the stipulated payments from dclinguent companies. 


Rules of Construction in Doubtful Cases of Equitable Liens. 


Having now discussed all the provisions of the Acts of July 
21, 1868, and of April 10, 1869, which the appellants have 
invoked in support of their contention that a lien of some 
kind, whether express, implied, constructive, or inferential, is 
created in favor of the State, upon either the roads or the 
‘income and revenues” of the corporations accepting the bonds 
issued thereunder, I will now proceed to consider the rules 
of law by which the existence of an equitable lien is to be 
determined. 


oS 


Judge Caldwell’s contention upon that subject is as follows, 
as stated in his dissenting opinion (page 234 of the record in 


Tompkins’s suit) :— 


“ But, supposing the meaning of the Act to be doubtful, what ts the 
rule for its construction? Is it to be construed most strongly against 
the State or the company? If there is doubt, is the State or the 
company to receive the benefit of that doubt? These questions are 
answered in repeated judgments of the Supreme Court of the United 
States. The uniform and unvarying rule for the construction of stat- 
utes of this character is that they are to be construed strictly against 
the corporation and liberally in favor of the State. In a statute like 
this all ambiguities are to be construed against the private corpora- 
tion and favorably for the rights of the State. A few cases will be 
cited in illustration of this rule.” 


After citing one or two land grant decisions, also decisions 
in cases where corporations claimed exemption from taxation 
or other privileges and immunities, and decisions of this Court 
to the effect that “courts in construing a statute may, with 
propriety, recur to the history of the times when it was passed,” 
and finally quoting in a foot-note the whole or a part of an 
article published in a newspaper called the Little Rock Repud- 
Jican, under date of October, 1868, to show what the nature of 
the representations was which were made to the people prior 
to the election to be held early in November, the opinion pro- 
ceeds thus : — : 


“If the language of the Act is ambiguous, the ambiguity is to be 
attributed, as we have seen, 40 the railroad companies receiving bonds 
under the Act, and not to the people ; and if these corporations used 
ambiguous words, knowing the people would take them to mean one 
thing, intending when the question came before the courts to con- 
tend they meant something else, they are bound by the sense in 
which they intended the people should understand them. 

“The opinion of the court fails to notice these canons for the con- 
struction of Acts like this. They are founded on experience and 
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a knowledge of the agencies by which such Acts are usually brought 
into existence, and are well calculated to lead to a just and intelli- 
gent interpretation of them. 

“They have the high sanction of the Supreme Court of the United 
States, and this court is bound to give effect to them. They were 
applicable to the statute under consideration, and remove the doubts, 
if any, as to its meaning.” 


The learned judge here confounds the statutory contract in 
the cases at bar with grants of lands, or other grants, made to 
corporations. The rules applicable to grants are not applica- 
ble to centracts, and the contract in the present cases is solely 
in reference to a loan and its payment. In Railroad Companies 
v7. Schutte, supra, and in the Tennessee Bond Cases, 114 U. S. 
p. 688, the learned Chief Justice states the rules applicable to 
similar statutory contracts, as follows :— 

“Contracts created by, or entered into, under the authority of 
statutcs, are to be interpreted according to the language used in 
each particular case to express the obligaton assumed.” 


The appellants claim that the companies have assumed the 
obligation of the eguttable lien which, they say, és created by 


the statutory contract. 

Now, if upon a just and fair interpretation of that statute, 
the question whether such lien is established is left in doubt, 
the rules of law pertaining to the construction of equitable liens 
are the only rules of construction which can properly be ap- 
plied. 

It is a well-settled maxim of equity law that constructive liens 
are not favored, and a lien by construction is the only lien 
which the appellants can assert in these cases. 

All the provisions of law regulating the registry of convey- 
ances and encumbrances upon both real and personal property 
are based upon the wise policy that all the world shall have 
the means of ascertaining precisely what liens or encumbrances 
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exist upon property. ‘Hence, deeds duly executed and recorded o 
as provided by the statutes of the several States’ are, by posi- 
tive provisions of statutes, held to operate as constructive notice 
to all the world; and no other conveyances can so operate 
without actual notice to the parties to be affected. 

Courts of equity in this country enforce this same policy of 
the statute law by refusing to recognize only such constructive 
liens as they are required to find by the xecessary construction 
of the statute, when the contract, as in these cases, Is a con- 
tract growing out of a pudiic statute. See 

Cincinnati City 7. Morgan, 3 Wall. 275. 


In that case, this Court decides that in order to acquire a 
statutory lien upon the corpus of a railroad, the intent to give 
such lien must be expressed in explicit and positive language. 


I submit with great confidence that no case can be found in 
which an implied or constructive lien upon the corpus of a rail- 
road has been enforced or upheld as against liens created by 
express provisions of a mortgage. Such a doctrine, if estab- 
lished by this Court, would work most disastrous results upon 
the legions of holders of first mortgage railroad securities by 
destroying all confidence in investments heretofore considered 
among the safest, both at home and abroad. 


ne 
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D. 


The Acts of July 21, 1868, and April 10, 1869, are to be 
construed in connection with the former State aid Act of 
March 18, 1867. 


If any doubts can arise as to whether the construction which 
the apfellecs contend should be given to these Acts, and as to 
the powers of the receiver therein provided for, is the true and 
correct one, such doubts must be solved in their favor by refer- 
ence to the previous State aid Act of March 18, 1867, entitled 
“An Act loaning the faith and credit of the State in aid of the 
construction of railroads.” 

It is a well-established canon in the construction of statutes 
that the general system of legislation upon the subject-matter 
may be taken into view, in order to aid the construction of a 
statute relating to the same subject; and, also, that it is proper 
to consider other statutes 7x pari materia, whether they be 
repealed or unrepealed. The rule on this subject is thus stated 
by Wilde, J., in Ellis v. Page et a/., 1 Pick. 45. 


“It is a well-settled rule, that when any statute is revived, or one - 
Act framed from another, some parts being omitted, the parts omitted are 
not to be revived by construction, but are to be considered as annulled. To 
hold otherwise would be to impute to the Legislature gross careless- 
ness or ignorance ; which is altogether inadmissible.” 


See also Regina v. Roxdale, 1 Burr. 447. 
Dickenson v. Fletcher, 9 C. & P. 8. 
Queen v. Price, 6 Q. B. 411. - 

Ex parte Copeland, 2 De G., M. & G. 914. 


By Section 1 of the above Act of March 18, 1867, any rail- 
road company in this State applying for the aid intended to be 
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loaned thereby is required to first file in the office of the Sec- 
retary of State the following papers : — 


First. A map of its road showing its terminal points, gen- 
eral direction, length, etc. 

Second. The joint affidavit of the president and chief engi- 
neer, “setting forth the cost of preparing the entire road, or 
the first one hundred consecutive miles thereof, for the iron.” 

Third. The joint affidavit of the president and treasurer, 
“that the subscriptions to the road, in money, lands, labor, 
provisions, and other valuables, are ample to prepare the entire 
road, or one hundred consecutive miles thereof, for the iron 
rails,”’ 

Fourth. The joint affidavit of the president and chief engi- 
neer, ‘that the entire road, or forty consecutive miles of said 
road, have actually been graded, bridged and made ready for 
the iron rails.”’ 

Section 2 provides that when these affidavits have been filed 
‘and the president of the company shall apply for the loan of 
the State bonds herein provided to be issued, the governor, or, 
in the case of his absence or death, the lieutenant-governor or 
the secretary of State, shall issue to the president of said com- 
pany, for each mile of road so prepared, ten of the coupon 
bonds of the State, each for the sum of one thousand dollars, 
having not more than thirty years to run, and bearing interest, 
payable semi-annually, of not more than eight per cent. per 
annum, principal and interest being made payable in the city 
of New York.” 

Section 3 provides, “ That the first of said State bonds hereby 
intended to be loaned to any railroad company shall be for an 
aggregate of four hundred thousand dollars, or at the rate of 
ten thousand dollars per mile, for the first forty consecutive 
miles ; and whenever the entire road or the next section of ten 
consecutive miles shall have been prepared for the iron rails, 
and the affidavits prepared and filed as provided for in paragraph 
three of section first of this Act, the governor, lieutenant- 
governor, or the secretary of State shall issue to the president 
of said company ten more bonds of one thousand dollars each, 
for each additional mile so prepared, as in Section 2; and the 
same thing shall be done for every other section of ten miles or 
less, if the entire road be prepared, upon similar affidavit, until 
the State loan shall be obtained for the hundred miles ; it being 
the intent of this Act to require affidavit number three, in sec- 
tion first, to be made and filed whenever the State loan for each 
ten-mile section shall be applied for; but after State aid shall 
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have been loaned to the extent of one hundred miles of any 
road, the only affidavit required shall be that of the president 
and chief engineer that another section of ten miles has been 
prepared for the iron, upon which bonds shall be issued, as in 
the first case.” 

Section 4 enacts, “ That whenever bonds shall be loaned to a 
railroad company, the president shall give his receipt therefor, 
particularly specifying the several numbers and whole amount, 
with date, etc., and shall file with the governor, lieutenant-gov- 
ernor or the secretary of State an affidavit, signed by himself 
and a majority of the board of directors, that the bonds or the 
proceeds thereof shall be used for no other purpose than that of 
ironing and equipping the road; and this affidavit shall be made 
and filed. whenever an application is made for bonds during the 
progress of the construction of the road.” 


Then follow the sections of the Act in relation to the security 
which the State provided for the loan of its bonds ; and in order 
that the very striking differences between the provisions of this 
Act and the Act of July 21, 1868, in this regard may be the 
more readily seen, I here place the corresponding sections of 
the two Acts in parallel columns. 


Acro or Maren 8. 186, 

Sect. 5. Be st further enacted, 
That the receipt of any railroad 
company for the bonds loaned to 
it by the State shall smemadnated 
operate as a dren upon the read, tts 
rights, franchises amd all its prop 
erty of every description, real and 
fersemal, and this tien shall b a 
mortgage on all the Proferty, rights 
and cvatits of the read, and shall 
Aare priority ever any ana all othe 
debts, contracts or diadbrlities of said 
road. amd sant morigaw shall con- 
hme write the entire amonnl Joaned 
to the saad road bv the Ntate shad? 
dace Aewor pad oF 

Sacer, O Ae of ferthor enacted, 
That as soon as the entire road 
or fvedy miles ot any railroad shall 
be in operation, the president o¢ad? 
set asade omvaga of tts roveepes Me Aad 
the annual nterest due tv ihe State 
on the bonds loaned by her; and 
whenever said road, or forty miles 
thereof of any railroad shall have 
been running five vears, he shall 
also sef aside rom its annual receipts 
a sinking fund equal to four per 
cent. of the whole amount of State 
bonds loaned to said road; said 
sinking fund to be used in the 
annual extinguishment of a cer- 
tain part of the principal of said 
bonds, so that they may all be 
paid off at the period of their 
maturity. 

Sect. 7. Be it further enacted, 
That if any railroad company to 
whom the State may loan her cred- 
it shtad/ fail to provide for the pay- 
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Vor or Jury at, 1868, 


Seer. 7. Be at further enacted, 
That the Legislature shall from 
time to time impose upon each 
railroad company, to which bonds 
shall have been issued, a tax equal 
to the amount of the annual inter 
est upon such bond, then outstand- 
ing and unpaid, which tax may be 
paid in money or in the pastddue 
coupons of the State at par, and 
after the expiration of five years 
from the completion of said road 
the Legislature shall impose an 
additional special tax of two and 
one hall per cent, per annum upon 
the whole amount of State aid 
granted to such company, payable 
im Money or in the bonds and 
eoupons of the State af par: and, 
if in money, the same shall be 
mvested by the treasurer of the 
State in the bonds of the State 
at their current: market value. 
The taxation in this section pro- 
vided to continue until the amount 
of bonds issued to such com- 
pany, with the interest thereon, 
shall have been paid by said 
company as herein specified, in 
which case the said road shall 
be entitled to a discharge from all 
claims or liens on the part of 
the State ; Prezided, That nothing 
herein contained be so construed 
as to deprive any company secur- 
ing the loan of the bonds of State, 
herein provided for, from paying 
the whole amount due from such 
company to the State at any time 
in the bonds of the State loaned 
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ment of the semi-annual interest 
accrumg on Said bonds, or shall fail 
to provide a sinking fund for the 
gradual pavment of the principal, 
as mentioned in section sixth in 
this Act, it shall be the duty of 
the governor, after giving thirty 
days’ notice to the president or 
treasurer or any director, eases 
a raviner, in weese Aands ae shad 
Aba sard nalread : and said reer 
oy, atter giving bond and security 
in such sum as to the governor 
may seem just, oder? Ade oferge of 
and ovale the said ranread Jo 
and on dohady of the State, anal all 
the accruing interest on the bonds 
loaned shall have been paid af, 
and also woul such a sinking fund 
shall have been provided tor the 
gradual payment af the puncipal 
as will be equal to tour per cent. 
per annum tor the vears during 
which there was a tailure to pro- 
vide for the same. 

Secr. 8. Be uf further eacied, 
That whenever said interest, with 
the sinking fund due from said rail- 
road to the State, shall have been 
provided for by said receiver, Ae 
shall deliver the read back again to 
the company or its officers,with all the 
property, etc., belonging to it; éu/ 
the lien on the same shall continue in 


force until the final extinetion of the 


bonds loaned to it by the State. 
Sect. 9. Be it further enacted, 
That if after a full and fair experi- 
ment, the receiver appointed by 
the governor shall be satisfied that 
the railroad cannot provide or 


in aid of railroads or the coupon 
thereon, or in money, 

sect. 8. Be at Jurther enacted, 
That in the case said company 
shall fail to pay the taxes imposed 
by the preceding section, at the 
time the same become due and 
for sixty days thereafter, it shall 
be the duty of the treasurer of the 
State, by writ of sequestration, to 
seize and take possession of the 
income and revenues of said com- 
pany until the amount of said de- 
taults shall be fully paid up and 
satisnhed, with costs of sequestra- 
von, after which said Ureasurer 
shall release the further revenues 
ot sad company to its proper 
oatheers, 

Sect. Q. Ae of fartdor cwacted, 
That nothing herein shall be con- 
strued to prevent said Board of 
Railroad Commissioners granting 
the State aid herein contemplated 
to the whole or any part of any 
railroad in the State, which may 
now be unfinished or in process of 
construction; /rerided, That as 
soon as this Act shall be ratified 
by the people, and the commis- 
sioners shall approve the applica- 
tion of any company which may 
be entitled to the benefits of this 
Act, and they shall have complied 
with its provisions, the governor 
shall be authorized to issue the 
bonds to said company, upon de- 
mand therefor, as provided for in 
this Act. 

Sect. 10. Be it further enacted, 
That railroad companies or Corpo- 


the interest and the sinking fund 
accruing on the bonds loaned to 
it by the State, and shall so inform 
the governor, then the governor 
shall advertise said railroad, with 
all its property, of every description, 
its rights and franchises, for SAL¥. ; 
said advertisements to be in such 
newspapers and for such time, not 
less than ninety days, as he may 
deem best ; and said sv/ to be on 
such terms and time as he may 
think will most nearly provide for 
the payment of the bonds that 
may have been loaned said rail- 
road company. 

Sect. 10. Be it further enacted, 
That railroad companies that may 
desire to avail themselves of the 
aid hereby intended to be loaned 
must make the first application for 
the same, under the provisions of 
this Act, within five years from 
Jan. 1, 1867. 

Sect. 11. Be it further enacted, 
That whenever any railroad com- 
pany in this State shall have 
ironed and equipped forty miles of 
their own road, by and through 
their own credit, the said company 
shall be entitled to the State loan, 
to the extent of $10,000 per mile, 
for every mile that may be thus 
ironed and equipped by said com- 
pany; and such loan shall be 
extended to said company without 
the conditions and _ stipulations 
named in section first of this Act ; 
but an affidavit shall be required 
that the said State loan, due and 
to be issued to said company, shall 
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rations desiring to make application 
for State aid under the provisions 
hereof, must file the application 
required by the fourth section 
hereof within one year after this 
Act shall have become a law or 
within one year after the incorpo- 
ration of any railroad, which may 
be incorporated, and within one 
year thereafter comply with the 


- requirements of section five hereof, 


with respect to the first ten miles 
of road, and complete the whole 
road within seven years after this 
Act shall have become a law, or 
after the incorporation of the com- 
pany ; Provided, That any railroad 
now chartered and availing them- 
selves of the provisions of this 
Act shall construct and put in 
running order one-fourth of their 
entire line of road within two 
years after this Act becomes a 
law, and one-half of their entire 
line of railroad within two years 
thereafter, and have the whole 
line finished and in running order 
before the expiration of seven 
years after this Act becomes a 
law; failing in these conditions 
said company or companies shall 
forfeit their charter and franchises — 
to the State. 
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be used only in the extension, 
benefits and final completion of 
said road, and that the said road 
has sufficient assets, with the loan 
asked, to grade and prepare for 
the rails the whole of sixty ad- 
ditional miles of said road; and 
said loan shall operate as a lien, as 
in other cases, 


Marcu 18, 1867. 


The Legislature, by eliminating from the Act of July 21, 
1868, all the provisions in the Act of March 18, 1867, which I 
have italicized, have declared almost as emphatically as if they 
had so enacted in express terms ‘hat they did not intend to 
secure the obligation of the compantes to pay the taxes provided 
for in Act of 1868 dy any licn whatsoever upon the roads and 
lands of the compantes. 

They knew, for everybody knows, that for the past thirty 
years and more the usual mode of providing funds for ‘build- 
ing railroads in this country has been by an issue of mortgage 
bonds, secured by the road to be constructed; and they also 
knew that, under the general laws of the State, railroad com- 
panies had had authority since 1855 to issue bonds secured by 
mortgage. They had become convinced that it would be im- 
possible, in view of the very stringent provisions in favor of 
the State, which were contained in the Act of 1867, for any 
railroad company, with these provisions in force, to negotiate 
its bonds secured by a first mortgage upon its road, properties, 
or even franchises. They also knew that, in the then impov- 
erished condition of the people of the State, the moneys with 
which to build and equip these roads must be furnished, if 
furnished at all, from outside the State, and that capital could 
be induced to invest in these enterprises only upon the usual 
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security of first mortgage bonds, subject to no other lien than 
the one given for their payment. In view of these facts, and 
of the earnest desire of the people of the State to secure the 
construction and completion of the various lines of railways 
which were so essential to the development of her resources, 
can there be any doubt that the Legislature de/tberately tn- 
tended by the Act of 1868 to announce a change of policy, and to 
exclude any suggestion of a lien tn favor of the State, so far as 
the same related to the reads and /ands of the companies which 
might receive her aid? 

But the Legislature did not intend to leave the State en- 
tirely without protection in the loan of its credit. The number 
of miles of road, in aid of whose construction the bonds of the 
State might be issued under the Act of 1867, was unlimited, 
whereas in the Act of 1868 it was /t/ted to eight hundred and 
fifty miles. Again, the Act of 1867 contained zone of the pro- 
visions which I have pointed out in the Act of 1868, requiring 
the Board of Railroad Commissioners to examine the financial 
resources of the companies applying for aid, to designate the 
companies to which aid should be granted, to inspect from 
time to time the roads desiring such aid, and to “indicate to 
the governor the manner in which such aid is being used and 
applied.”” Nor was the governor, by the Act of 1867,—as he 
is by the Act of 1868,— expressly authorized, defore he issued 
the State bonds, to exact other information under oath than 
that furnished by certain specified affidavits, nor after any 
bonds had been issued to withhold the remainder, “and to take 
such other steps as he may deem proper, to the end that the 
bonds shall not be squandered, to the manifest injury of the 
citizens of the State.” 

But these were not the only safeguards which the Legislat- 
ure enacted for the security of the State. Under the provi- 
sions of Section 10 of the Act of 1868, which are not to be 
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found in the Act of 1867, they required the companies receiv- 
ing the State aid bonds to comply with certain conditions 
therein specified ; namely, “to put in running order one-fourth 
of their entire line of road within two years after this Act 
becomes a law, and one-half of their entire line of railroad 
within two years thereafter, and have the whole line finished 
and in running order before the expiration of seven years after 
this Act becomes a law; failing in these conditions, said com- 
pany or companies shall forfeit thetr charter and franchises to 
the State.” 

I do not wish to be understood as contending that the State 
had no other security for the loan of its credit than the provi- 
sions to which I have thus referred. The Legislature well 
knew that, until the earnings of the roads yielded sufficient in- 
come and revenues to pay the taxes provided for in the seventh 
section of the Act, the companies would be compelled to resort 
to other sources from which to meet their obligations. They 
also knew that neither ten, nor twenty, nor any other insignifi- 
cant number of miles of railroad in so sparsely settled a State 
as Arkansas then was would yield income and revenues enough 
to pay the operating expenses, and also the interest upon the 
State bonds issued in aid of such company. It was, therefore, 
for the interest of the State to make this burden of taxation as 
light as possible, and to insure the completion by each com- 
pany of a sufficient number of miles of road to render the writ 
of sequestration an effectual remedy. It would appear from 
Section 6 of the Act of 1867 that the Legislature of that year 
thought earnings might be derived from operating forty miles 
of road. The Legislature of 1868 did not adopt that idea; 
but, for the purpose of making the burden of taxation as light 
as possible, they provided that the semi-annual tax might be 
“paid in money or in the past-due coupons of the State at par.” 
The companies were not compelled to pay the tax out of their 
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earnings, but could use any moneys for that purpose from wa¢- 
ever source derived, whether from their own first mortgage 
bonds, subscriptions to stock, or sales of lands. By virtue of 
the writ of sequestration the treasurer of the State had the un- 
doubted power, so long as the trustees under the mortgage 
deeds of the companies refrained from exercising their rights 
of entry and possession, to seize and hold the income and reve- 
nues of the companies, and apply them to the purposes specified 
in the Act; and the filing of a bill to toreclose without actual 
possession taken or the appointment of a receiver under the 
mortgage would not take that power away from the treasurer 
of the State. | 
American Bridge Co. 7. Heidelbach, 94 U. S. 798. 


Now, with all the powers and duties with which the Rail- 
road Commissioners, governor and treasurer of the State, 
were invested by this Act of 1868, coupled with the sweeping 
provisions therein contained for a forfeiture to the State of the 
charter and franchises of the companies, in case they should 
fail to build their roads as required, and with the right to seize 
the income and revenue of any company defaulting in the pay- 
ment of the taxes imposed, it is evident that the Legislature 
considered that the interests of the State did not require for 
her protection the severe remedies specified in the Act of 1867, 
under which no railroads would, for a long term of years, if 
ever, be built. The scheme was evidently a very carefully 
devised one on the part of the Legislature; and who can say 
that, if it had been carried out in accordance with both its letter 
and its spirit by the officers who were charged with its execu- 
tion, success, instead of utter bankruptcy on the part of the 
companies would not have been the result ? 
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Judge Caldwell’s Opinion considered in Reference to the 
Act of March 18, 1867. 


In his opinion overruling the demurrer, Judge Caldwell 
makes no reference whatever to this Act of 1867, although 
the same arguments were urged on the part of the defendants 
as are now urged in regard to the-aid it affords in determining 
the true construction of the Act of 1868. 

In his dissenting opinion (pages 258 to 260 of the printed 
record in Tompkins’s suit), he deems it a sufficient answer to 
my present contention to say :— 

1. That Section 7 of the Act of 1868, “so far as relates to a 
lien on the road, is in legal effect the equivalent of Section 5 
of the Act of 1867.” 

2. That by reason of “the fact that before the passage of 
the Act of 1867 the body that passed it had been declared to 
be illegal by Act of Congress, and after the passage of the Act 
forbidden to continue its session by a military order,” “there 
was not the least continuity or kinship” between the govern- 
ment of 1868 and the government of 1867, and “there is, there- 
fore, no foundation for the contention that the Act of 1867 
influenced the form of the Act of 1868, or that it throws any 
light on the proper construction of the latter Act.” 


It is immaterial, I apprehend, for the purposes of our pres- 
ent contention, whether or not the Act of 1867 was a con- 
stitutional enactment for the reasons given by Judge Caldwell 
or for any other cause. The question here and now is, simply, 
whether the Legislature of 1868 took that Act into considera- 
tion when they framed the Act of July 21, 1868; and as to that 
subject the very Act itself of 1868 affords the best evidence 
attainable. 
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Section 11 of the Act of 1868 enacts as follows :— 


“That any railroad company that may have received at any time 
before the ratification of this Act by the people, wader any law of this 
State, a loan of the bonds of this State, sach company shall only be 
entitled to the benefits of this Act to the amount and extent of the 
loan herein granted, after deducting the amount of bonds of the State 
or other State aid received by such company from the State under 
any other law of this State from the whole amount such company may 
be entitled to under this Act.” 


And again in Section 12 of this same Act, after making 
provisions for taking the vote of the citizens of the State upon 
the acceptance or rejection of the Act, the section reads as 
follows :— : 


“ And, if it appears that a majority so voting have voted ‘for rail- 
roads,’ this Act shall immediately become operative and have full 
force, and a// daws heretofore passed for loaning the credit of this State 
in aid of railroads shall cease and be void; but, if a majority shall be 
found to have voted ‘ against railroads,’ this Act shall be void and 
of no effect.” 


Inasmuch as the Act of 1867 is the only Act which the 
Legislature had at this time ever passed for loaning the credit 
of the State, it seems at least somewhat forced to hold, in view 
of the above evidence to the contrary supplied by the pro- 
visions [ have quoted, that “there is no foundation for the 
contention that the Act of 1867 influenced the frame of the 
Act of 1868, or that it throws any light on the proper con- 
struction of the latter Act.” 


Whether, therefore, the Act of July 21, 1868, be considered 
by itself alone or in connection either with the supplemental 
Act of April 10, 1869, or the previously existing State aid Act 
of March, 1867, the conclusion seems to me irresistible that 
no lien, of any name or nature, recognized by courts of law or 
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equity, was created by or can exist under either of the two 
former Acts in favor of the State of Arkansas upon the rail- 
ways or properties of the companies which received her aid, 
and that the Legislature of 1868 never intended to establish 


any such lien. 
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The liens created by the mortgage deeds under which the 
appellees respectively derive their titles are paramount and 
superior, in point of time as well as of equity, to any liens” 
which can be asserted in behalf of the appellants. 


Assuming, for the sake of the argument, that an equitable 
lien upon the roads and properties of the companies was created 
by either of the Acts of July 21, 1868, and April 10, 1869, the 
question arises, When did such lien first attach ? 


Judge Caldwell’s Opinion examined in Reference to this 
Subject. , 


The appellants contend and Judge Caldwell holds, in his 
opinion overruling the demurrer, that the lien relates back to 
the date of the award of the State aid to each company by the 
Railroad Commissioners. 

This date is anterior to the date of the execution as well as 
the recording of the mortgages executed by the Little Rock 
and Fort Smith and by the Little Rock, Pine Bluff and New 
Orleans Railroad Companies. The mortgage executed by the 
Mississippi, Ouachita and Red River Railroad Company was 
executed May 3, 1870, but not recorded in any county until 
June 22, 1871. The award of State aid to that company was 
made June 25, 1870. 
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In his opinion overruling the demurrer, Judge Caldwell, 
after asking the question, “ Was this lien prior in point of 
time and superior to the mortgage under which the defendant 
claims?” and citing the dates of the award of the State aid, of 
the execution and recording of the first mortgage, and of the 
first and last issue of the State bonds to the old Fort Smith 
Company, thus answers the above question :— 


15 Fed. Rep. 15, 16, 17. 


“The rules applicable to mortgages for future advances furnish 
the correct solution to this question. One of these rules now firmly 
established is, that where the mortgagee has the option to make the 
advances or not, each advance is as upon a new mortgage; but, where 
the mortgagee is bound to make the advances, the lien relates back 
to the date of the mortgage, and is superior to any subsequent lien or 
conveyance. 

Ackerman v. Hunsucker, 21 Hun (N. Y.) 53. ; 
Brinkmeyer v. Browneller, 55 Ind. 487; s. c. 4 Cent. L. J. 


370. 
Boswell v. Goodwin, 31 Conn. 47; s. c. 3 Am. L. Reg. 


(N.S.) 79. 
Nelson v. lowa Eastern R.R. Co., 8 Am. Railway Rept. 82. 
1 Jones on Mort., Sects. 370, 373, 378. 


‘‘When, then, did the State become bound to issue its bonds to the 
railroad company? The Act is very explicit on this point. After 
prescribing the mode in which application for State aid shall be 
made, the fourth section declares that, if the ‘Board of Railroad 
Commissioners shall consent to approve and grant such application, 
then and thereafter the said railroad company or corporation shall be 
entitled to, and have a right to ask for, demand, and receive the said 
bonds of the State hereinbefore declared to be pledged and granted, 
upon complying with and fulfilling the terms and conditions herein- 
after set forth.’ 

“ And the next section enacts, ‘That any railroad company or cor 
poration which shall have acquired the right to demand and receive 
State aid, by virtue of the official certificate in the preceding section 
specified, and claiming an issue of bonds in its behalf, shall first file 
in the office of secretary of State the following papers.’ Here fol- 
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lows an enumeration of the papers to be filed, and which only could 
be filed after the award had been made. 

“ And when these papers are filed the sixth section declares, ‘That 
thereupon the governor, or the. person filling for the time being the 
executive office, shall issue to the president of said company the bonds 
of the State of Arkansas, bearing the seal of the State, attested by 
the secretary of State, as provided in Section 1 hereof, upon the com- 
pletion and preparation for the iron rails of each succeeding ten miles 
or more, until the entire line or lines of road of said railroad corpora- 
tion shall be completed.’ And by the term of the first section of the 
Act, ‘The faith and credit of the State of Arkansas is hereby irrevo- 
cably pledged, and the proper authorities of the State will and shall 
issue to each railroad company or corporation which shall become 
entitled thereto the bonds’ of the State. These provisions of the 
Act are conclusive upon this question. Under them, the moment the 
award was made by the commissioners, it amounted to a concluded 
and irrevocable contract on the part of the State to issue the bonds 
of the State to the company upon its filing the required vouchers. 
The award was made, on the application of the company, by the 
Board of Railroad Commissioners, who alone had ihe power and 
authority to award the aid. 

“When, as in this case, the application of the company asked an 
award of aid for the whole line of the company’s road, and it was 
awarded, their powers and duties, so tar forth as related to that road, 
were at anend, ‘The process did not have to be repeated, The Act 
did not contemplate the issue of any bonds at the time the aid was 
awanded, They were to be issued, the first instalment, when ten 
miles of the road had been constructed, and a like instalment upon 
the completion of each ten miles thereatter, What the company was 
required to do atter the award of the aid, and before it received the 
bonds from the governor, was to fle certain papers and vouchers, 
which could only be filed atter the award. There was no further 
contract to be made between the company and the State; and, upon 
tiling the necessary vouchers, if was made the duty of the governor to 


issue and deliver to the company the bonds of the State, according - 


to the terms of the award. .Ve disoretion amas vested in the governer. 
His power and duty to issue the bonds were found in the award of 
the commissioners, and not in any new contract, There was no con- 
vention between him and the company, He had no power to enter 
into any contract with the company, After the company had quali- 
fted uself to receive the bonds, 4as av7y anes merely ministerial, and was 
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enjoined upon him in the most peremptory terms by the sixth section of 
the Act. A ministerial Act is well defined to be one which a person 
performs in a given state of facts in a prescribed manner, in obedi- 
ence to the mandate of legal authority ; without regard to or the exer- 
cise of his own judgment upon the propriety of the Act being done. 


Flournoy v. The City of Jeffersonville, 17 Ind. 169. 
The duties devolved upon the governor fall exactly within this definition.” 


I pass by the reasoning of the court in support of the con- 
tention that the duties devolved upon the governor in connec- 
tion with the actual issue of the bonds are merely ministerial, 
because, first, I consider that question immaterial to the ques- 
tion as to when the lien attaches, and, second, because it seems 
to me that such an assertion is utterly inconsistent with the 
last paragraph in Section 5 of the Act, which provides that the 
companies “ sha// furnish the governor with such papers, docu- 
ments, and other information as he may require in reference to 
the railroad or its management, to which affidavit shall be 
made”; and also with so much of Section 3 of the Act as 
imposes upon the Railroad Commissioners, of whom the gov- 
ernor is one, these duties,— namely, “to eéespect from time to 
time the railroad desiring to receive said aid,” and also to “ indi- 
cate to the governor the manner such aid is being used and 
applied. And should it appear that such State aid is being 
improperly used and applied, then sae guverwer is Aervéy anther 
iced to withheld all er a part of satd bonds, and to take suck 
other steps as he may deom proper, te the end that the bonds shall 
net be squandered te the manifest tnpury of the citizens ef the 
State” 


The opinion then proceeds as follows : — 


“The validity of a mortgage or lien, for advances to be made to 
the mortgagor, was never doubted merely because it contained no 
covenant making it obligatory on the mortgagor to apply for and 
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receive the maximum sum agreed to be advanced by the mortgagee. 


Whether the company might have declined to file the requisite papers | 


and take the bonds after applying for and receiving the award is 
an immaterial question. ‘The essential question is, whether by the 
award of the commissioners the company had it in its power to 
compel the State to make the loan; or, in other words, whether the 
company could, without further negotiations with the State, make it 
the legal duty of the governor to issue the bonds. It not only could 
do this, but it actually did do it.* It does not, therefore, affect the 
validity of such a lien or mortgage, or in any manner impair its 
efficacy as against subsequent encumbrances, that the mortgagor is 
required to show in some proper mode, before he receives each in- 
stalment, that he has complied with the conditions of the mortgage 


that entitles him thereto, as, for instance, that all prior instalments 


have been expended in the mode agreed upon; or, as in the case at 
bar, that ten additional miles of railroad have been graded and put 
in readiness for the iron rails. 
_ “ Whenever the mortgagee is bound to make the advances upon 
compliance with those and like conditions on the part of the mort- 
gagor, the mortgage creates a binding contract between the mort- 
gagor and the mortgagee, and a valid lien, as of its date, for all 
advances which are made in conformity to its provisions ; and sub- 
sequent mortgagees, and those claiming under them, are bound to 
regard such a mortgage as a valid lien for the utmost amount that 
the mortgagor has a right to demand shall be advanced to him under 
it. If less is advanced, it is their good fortune. If the full sum is 
advanced, they cannot complain. They had notice and took the risk. 

“It was implied in the application of the company for State aid 
that it was qualified and entitled to receive the same, and would 
produce the requisite vouchers and papers to authorize the governor 
to issue the bonds, and that it would apply the proceeds of the bonds 
as required by the Act. The moment the award was made, on the 
application of the company, every requirement of the statute relating 
to the issue of the bonds assumed the shape of a statutory contract, 
binding alike upon the State and the company; and no third party 
will be heard to complain that the State and the company complied 
strictly with their express and implied obligations to each other. 

“In Ketchum vz. St. Louis, supra, the lien was an equitable one, 
created by a statute which antedated the creation of the debt ten 


* This fact, if it be a fact, does not appear in the records of either suit; nor is it 
within the personal knowledge of either of the counsel for the appellees. 
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years ; but when the debt was created, by the issue of the bonds, 
it had relation back to the date of the contract under the statute 
authorizing their issue and cut out all intervening liens. So familiar 
is this principle that it was not even adverted to in the opinion of 
the court ; and it is only by reference to the facts, as given in the 
opinion (pp. 310, 311), that we discover that it was applied in that 
case.” 


I have quoted thus fully from the opinion of Judge Caldwell 
upon this subject, because the appellants rely upon his decision 
to support their contention that the equitable lien which they 
assert is prior in point of time to that created by the mortgage 
deeds executed by the companies respectively. And it is 
obvious that, unless they can maintain this contention, they 
utterly fail to show any title whatever to the relief sought by 
these suits. 

Inasmuch as the lien asserted by the appellants — whether 
it springs from the use of the words “ tax” and “ taxation,” or 
from the provisions of the Act relating to the writ of seques- 
tration, or from the use of the word “lien” in an express 
statutory covenant on the part of the State — must have its 
origin in the statutory contract made by the State with the 
companies, it is clear that such lien could not arise wzte/ the 
contract itself had been made which created the lien. 

It takes at least two parties to make a contract; and the 
first question, therefore, to be considered is, When did the com- 
panies become bound by the statutory contract with the State? 
When the Railroad Commissioners made their award to each 
company? or when the companies, each, respectively accepted 
their bonds? 

In that part of his opinion from which I have just quoted, 
Judge Caldwell says,— 


“The moment the award was made, on the application of the 
company, every requirement of the statute relating to the issue of 
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the bonds assumed the shape of a statutory contract, binding alike 
upon the State and the company” 


What kind of a statutory contract, pray? Surely, not an 
executed contract on the part of either the State or the com- 
pany. The right on the part of the company to demand the 
bonds, and the obligation of the State to issue them, had not 
then been perfected. The statutory contract was still achoate. 
The company had simply acquired by the award of the com- 
missioners, in the language of Section 4 of the Act, “@ regh? 
to ask for, demand, and receive the bonds of the State here- 
inbefore declared to be pledged and granted, apon complying 
with and fulfilling ‘the terms and conditions hereimatter set 
forth,” — namely, the filing of certain papers in the office of the 
secretary of State 

It was optional with the company at this stage either to 
abandon or to follow up its application, either to fle these 
papers or not; and the only possible engagement which the 
company can thus tar be held to have entered into with the 
State is the implied agreement that, ¢f it files the documents 
prescribed, it will carry out the contract stipulated for in Sec- 
tions 7 and 8 when tt has received the bonds or the first instal- 
ment thereof. 


This view tor which I contend accords entirely with the 
view expressed by the same learned judge in an earlier part of 
this same opinion (page 11); for he there says :— 


“The company was not bound to borrow the State bonds. The 
loan was fendered on certain terms and conditions; and, when it 
applied for and accEPTED the bonds, it voluntarily assented to be 
bound by the provisions of the Acts, which af once constituted a con- 
tract between the company and the State.” 


I assent to this as being the time when the contract between 
the State and the company became an executed contract. This 
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was the only possible way by which the company coadd signify 
its assent to the loan “ fexdered™ by the State, for, aatel the 
bouds had been actually received, the company had the un- 
doubted right either to withdraw or to continue its application 
for the loan. 

But the argument of Judge Caldwell now is that this accept- 
ance of the bonds antedates the dates of the contract under 
which the lien is created, and re/ates back to the time when the 
award was made, and, citing Ketchum «@. St. Louis, supra, says, 
in reference to that case :— 


“The lien was an equitable one, created by a statute which ante- 
dated the creation of the debt ten vears; but when the debt was 
created, by the issue of the bonds, it had relation back to the date of 
the contract under the statute authorizing their issue and cut out all 
intervening liens, So familiar is this principle that it was not ad- 
verted to in the opinion of the court; and it is only by reference, to 
the facts as given in the opinion (pp. 310, 312), that we discover 
that it was applied in that case.” 


Judge Caldwell was here evidently misled by the error in the 
date of the issue of the St. Louis County bonds, as stated in 
the opinion of this Court in the Ketchum case, where, as I have 
before pointed out, that date is given as of the year 1875 instead 
of 1865. But, in addition to that, if the facts in the Ketchum 
case are carefully examined, it will be found that this Court 
there applied no such principle as that which is now contended 
for by Judge Caldwell. But they held that the statutory con- 
tract in that case took effect not from the date of the Act, but 
from its acceptance by the parties, precisely as I claim here 
that the statutory contract between the State and the company 
took effect xot from the award of the commissioners, but from 
the acceptance of the bonds by the company. 

In the absence of an express provision of the statute to the 
contrary the company could incur no liability by reason of 
a loan by the State until the State had issued its bonds and 
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the company had received them. Until then there was no loan. 
This would be so, even though the lien given to secure such 
liability were an express mortgage lien. But with how much 
greater force and effect must this principle apply to an equi- 
table lien of the peculiar nature and character sought to be 
established in the cases at bar! 

Upon what principle of law or equity can a lien which is to 
be created by the words “tax” and “taxation; as used in a 
statutory contract, be held to relate back to a time long an- 
terior to that when the right to impose such taxes under the 
same statutory contract was in fact conferred upon the State 
by the contract? 

And, again, upon what principle of law or equity can the 
writ of sequestration, which is assumed to operate as an equita- 
ble assignment of “income and revenues” or as a charge upon 
the road and properties of the company in case certain so- 
called taxes become delinquent, re/ate back to a time long 
anterior to that when such writ could issue under the contract? 

Still further, upon what principle of law or equity can the 
word “lien,” as used in an express covenant in a statutory con- 
tract on the part of a State to discharge “all claims or liens”’ 
growing out of such statutory contract, relate back to a time 
long antertor to that under which such “claims or liens” could 
possibly accrue under the contract? 


I fail to find the slightest analogy between the liens under 
the contracts of mortgage given to secure future advances in 
the cases cited by Judge Caldwell and the lien asserted by the 
appellants under the present statutory contract. Their present 
contention in reference to the date when the lien set up in 
these cases attached, leads to so many paradoxical and anom- 
alous conclusions that it seems to me a mere waste of time to 
discuss this subject further. 
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In connection with this subject, it seems proper to urge tha} 
the very fact that the State did not, as in the Tennessee and 
South Carolina and Florida cases, as well as in the prior Act of 
1867, fix any date as to when the alleged lien should take effect, 
is in harmony with no other theory as to the construction to 
be given to the Act than that the State did not intend to 


establish such lien, 


B. 


Facts in Case of Old Little Rock and Fort Smith Railroad 
Company considered. 


The mortgage on the road and properties of this company, 
other than its land grant, was dated December 22, 1869, and 
recorded February 10, 1870. The frst issue of donds under 
that mortgage was made /eédruary 15, 1870, and amounted 
to $700,000. The second issue of said mortgage bonds was 
made March 3, 1870, and amounted to $1,000,000. 


The frst issue of State aid bonds to that company was made 
April 2, 1870, and amounted to $200,000. 


Thus $1,700,000 first mortgage bonds on the road of the orig- 
inal company dad been tssued to the contractor before any State 
atd bonds were issued to the company. 

The agreed statement also finds (p. 166 of the printed record 
in Tompkins’s suit) that all these $1,700,000 in mortgage bonds 
had been either sold or pledged before any State aid bonds 
were issued to the company; that is, defore the company had 
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required by the same section to adjudicate upon the application, 
thus making the application the basis of the award. Are not the 
State, therefore, and those claiming under her, concluded or 
estopped by the contract thus made by the approval and grant 
of such application from setting up any claim adverse or in op- 
position to the facts set forth in satd application, so far as the 
same relate to their knowledge of the execution of the mortgage ? 
What have the registry laws of Arkansas to do with the ques- 
tion ? 

This ts a matter of contract, not of registration. The lan- 
guage of the section is (Section 4) :— 

“ And said Board of Railroad Commissioners shall consent to 
approve and grant such application, tev and thereafter the said 
ratlroad company or corporation shall be entitled to, and have a 
right to ask for, demand, and receive the bonds of the State here- 
inbefore picdged and granted, wpon complying with and fulfilling 
the terms and conditions hereinafter set forth.” And by the 
fifth section it is provided “That any railroad company or cor- 
poration which shall have acquired the right to demand and re- 
cetve State atid by virtue of the official certificate in the preceding 
section specified, and claiming an issuc of bonds in tts behalf, 
shall first file” certain specified papers in the office of secre- 
tary of State. The subsequent conditions as to filing those 
papers have nothing to do with the point now under discus- 
sion. 

My contention is that the State, speaking through her sole 
agents, the Railroad Commissioners, when they issued their 
“official certificate’ consenting to the application of the Oua- 
chita Company, said, in express terms: “I am satisfied with 
your financial exhibit. I will, as soon as you comply with cer- 
tain subsequent conditions, issue to you my bonds. True, you 
have made a first mortgage, covering the entire line of road at 
the rate of $12,000 per mile, and you say, ‘We have succeeded 
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in making negotiations of our first mortgage bonds,’ but that 
only goes to convince my agents, from whose decision I cannot 
appeal, that you have ‘resources adequate to the purpose.’” 

Here, surely, is a clear contract on the part of the State, 
binding upon her and those who claim under her, as soon as 
the company performs the required subsequent conditions and 
receives the bonds of the State, that she will issue her bonds 
subject to the mortgage specificd; and the State, and those claim- 
ing under her, ave cstopped by such contract from asserting any 
lien in opposition to the licen of the mortgage mentioned tn the 
application. 

I do not mean to contend that all sources of information owt- 
side the application are not open to the Railroad Commissioners 
before granting their consent, for unquestionably they are, but 
that in this instance the fact that the company had previously 
executed the mortgage was one of the facts upon which not 
only the commissioners consented to grant the application, but 
upon which the company accepted the bonds of the State, and 
that fact cannot now be ignored or set aside, either by the 
State or by the holders of her State aid bonds issued to that 
company. 


Facts in Case of Little Rock, Pine Bluff and New Orleans 
Railroad Company considered. 


The same contention is true of the State aid bonds issued to 
this company. The president of the company, after setting 
forth in its application for State aid some of the resources 
upon which the company depended for moneys with which to 
build its road, adds :— 
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“These, together with the proceeds of the first mortgage bonds of 
the company to the amount of ten thousand dollars per mile, which 
it is purposed to issue, the board of directors having by resolution 
authorized said issue of bonds, will make an aggregate of resources 
which will reach the sum of three million dollars.” (See p. 70 of 
record in Williams’s suit.) 


It is to be presumed that the Board of Railroad Commis- 
sioners consented in behalf of the State to approve and grant 
this application, and to enter into the statutory contract with 
the company upon the faith and in the belief that the resolu- 
tion of the board of directors would be carried into effect, and 
that first mortgage bonds of the company to the amount of ten 
thousand dollars per mile would be actually issued and the pro- 
ceeds thereof applied in the construction of the road. Who 
can say that the consent of the Railroad Commissioners did 
not, in fact, hinge entirely upon that assumption ? 

Whether that be so or not, the fact of the proposed issue of 
these first mortgage bonds as stated in the application was one 
of the material facts in reference to which the commissioners 
consented to approve and grant the. application. And now to 
permit the State or those claiming under her, after the com- 
pany has actually executed the mortgage and issued the bonds 
referred to in the application, to assert that these “first mort- 
gage bonds” are not in fact firsts, but simply seconds, would 
not only work a fraud upon the purchasers of the company 
bonds, but also a violation of the terms and conditions upon 
which the company agreed to enter into the statutory contract 
with the State. The State and those claiming under her are 
estopped, as in the Ouachita case, from setting up any lien in 
derogation of the mortgage lien. 

The date of the award of State aid to the Little Rock, Pine 
Bluff and New Orleans Railroad Company is March 15, 1869. 
The first issue of State aid bonds to that company was made 
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April 26, 1870, $150,000. The first mortgage deed of said 
company was executed April 25, 1870, and recorded June 
25, 1870. 

There is no agreement nor proof in this case as to the time 
when the bonds issued undcr said mortgage or under the mort- 
gage executed by said Ouachita Company were first respectively 
tssued. Non constat, that the first issue of State aid bonds to 
each of said companies was made before the first issue and sale 
of the bonds issued under each of said company mortgages. 


The more one examines these State aid Acts and the con- 
temporaneous construction given to them by the Railroad Com- 
missioners, the special agents of the State, the stronger be- 
comes the conviction that the Legislature never intended by 
these Acts to create or reserve any lien whatsoever upon the 
roads or the lands of the companies, or to prevent them from 
executing first mortgages thereon. They purposely intended, 
in my judgment, to leave the companies perfectly free to raise 
moneys upon such securities in the customary way, well know- 
ing that by no other mode could the roads be built. 

If the Legislature intended to create any other lien than that 
which attaches to the “ zzcome and revenues”’ of the company 
upon the issue of the writ of sequestration, it is very strange 
that they should have omitted to provide how such lien should 
be worked out and enforced, so strange that zt ts inexplicable 
upon the theory that any such lien was contemplated. Having 
provided a distinct mode for the collection of these so-called 
taxes, the theory that any other remedy or mode or lien than that 
already expressly fixed by the Act was intended is necessarily 
excluded. TEXPRESSUM FACIT CESSARE TACITUM. 


for the Sole and Exclusive Benefit of the State. 


Assuming for the purposes of the argument that the Arkan- 
sas State aid bonds are valid, and that their payment is secured 
by an equitable lien upon the roads and properties of the com- 
panies which accepted said bonds, the question arises, In whose 
favor does such lien exist? For whose benefit was such lien 
created? Was it for the benefit of the State, or for the hold- 
ers of such bonds, or for both? 

Unless the appellants can maintain the truth of their con- 
tention, that the holders of the State aid bonds are entitled, 
of themselves, to the benefit of the lien they assert, they can 
have no claim to the relief sought by their bills of complaint. 


| have already shown that the appellants claim to derive 
their alleged lien from two independent sources : — 

1. From the use of the words “tax” and “taxation” in the 
seventh section of the Act of July 21, 1868, which Judge 
Caldwell says import a lien on the roads of the companies. 

2. From the equitable assignment of the “income and reve- 
nues,” created by the provisions of the eighth section of the 
Act of 1868 and by the entire Act of 1869 relating to the 
issue of the writ of sequestration, which, he says, constitute a 
charge in the nature of a lien upon the roads of the companies. 


And this, either of themselves, in each instance, or under 


the equitable principle recognized and applied in the case of 
Ketchum *. St. Louis, supra. 


If any Lien was created by Either of the Acts, such Lien was 
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The contention, therefore, of the appellants, whichever of 
the above sources for the origin of their alleged lien be consid- 
ered, resolves itself into this proposition, namely :— 

That the State, having failed to pay the interest on her State 
aid bonds, is bound to exercise, through her officers, and for 
the benefit of all the holders of her State aid bonds, the right 
of taxation which she has reserved for her own protection under 
these Acts, and that, failing to do this, her courts or the courts 
of the United States, at the suit of any holder of her State aid 
bonds, are bound to assess and collect the taxes, which, for any 
reason of public policy, she has failed to assess and collect 
through her own officers, and that too even after the power to 
assess such taxes has been taken away by the repeal of the 
Act providing for such assessment. (The Act of April 10, 
1869, is repealed by the Act of May 27, 1874.) 

If, as Judge Caldwell asserts in the passage I have quoted 
from his dissenting opinion, this tax “struck deeper, and fas- 
tened itself upon the road,” then the decision of this court in 
Rees v. Watertown, 19 Wall. 107, is conclusive upon the prop- 
osition that the courts of the United States cannot be used for 
any such purpose as is now sought. 


But the question recurs, Are the holders of the State aid 
bonds entitled to the benefit of the lien which they allege is 
created by the Acts providing for a loan of the credit of the 
State? 

While it is true that the Legislature contemplated that the 
companies would dispose of the State aid bonds which they 
severally might receive, it by no means follows that they in- 
tended to make the purchasers of those bonds parties to the con- 
tract between the State and the railroad companies. 

This court will not presume such an intent on the part of the 
Legislature ; for the clear and logical effect of such a tripartite 
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statutory contract would be fo te both the State and the compa- 
nics trrevocably to the holders of the State ata bonds so long as 
they remained unpaid, principal and interest, and prevent the ratl- 
read companies and the State from ever thereafter modifying the 
terms and conditions of the statutory contract set forth in Sections 
7 and 8, thus stripping the State to that extent of her sovereignty. 


The mode which the State adopted to secure or reimburse 
herself for the loan of her bonds —namely, by a very peculiar 
system of taxation, which she alone could exercise and enforce 
by her own executive officers—is conclusive evidence that the 
State was secking only to protect herself, and not those who 
might afterwards become the holders of her State atd bonds. 

This conclusion is strengthened, if, indeed, further proof be 
needed, when it is borne in mind that, by the provisions of 
the seventh section of the Act of 1868, the interest “far may 
be paid tn moncy or tn the past-due coupons of the State at par,” 
and that the subsequent Act of 1869 does not undertake in 
any way to curtail this right. 

Again, the “special tax"’ which is to be imposed after the 
expiration of five years from the completion of the road is, by 
the express provisions of this same seventh section, “payable in 
money or in the bonds and coupons of the State at par.” 

Still further, at the end of the seventh section, this proviso 
occurs: “ Provided, That nothing herein contained shall be so 
construed as to deprive any company securing the loan of the 
bonds of the State herein provided for from paying the whole 
amount due from such company to the State at any time in the 
bonds of the State loaned in aid of railroads or the coupons 
thercon or in raoney.”’ 

Now, all these provisions requiring, in the first instance, the 
executive officers of the State to levy and collect the so-called 
taxes, and next expressly authorizing the companies to pay, 
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first, the éuferest tax in the past-due coupons from any bonds 
issued by the State at par; second, the specta/ tax in any 
bonds and coupons at par; and, third, the entire Joan in the 
bonds of the State loaned in aid of railroads or the coupons 
thereon,— are, cach and all, utterly inconsistent with the appel- 
lants’ contention that this system of taxation, so called, or mode 
by which the companies were to protect the State against loss, 
was intended for the protection of the State aid bondholders. 

Suppose any company, as it had the undoubted right to do, 
had elected to pay the interest tax “in the past-due coupons of 
the State at par”: to what other source, pray, than the plighted 
faith and credit of the State could the holder of the State aid 
bonds issued to such company look for the payment of the 
interest which the State had promised to pay ? 

Again, suppose, as is found to be the fac? in these suits, the 
companies failed to pay the interest taxes to the State treas- 
urer, that the writs of sequestration issued, but that there was 
no surplus income or revenue to be seized and applied in dis- 
charge of the taxes: would the State for that reason be released 
from her obligation to pay to the holders of her State aid bonds 
the interest due upon the same as it became payable, and to 
the payment of which she had irrevocably pledged her faith 
and credit ? 

Suppose, again, that any one of these companies had paid off, 
as it had the undoubted right to do, the loan of the State to it 
in the railroad aid bonds of the State issued to any other com- 
pany: what has become, pray, of the alleged lien of the holders 
of the State aid bonds on the road of the company which has 
thus discharged its obligation? Can it be pretended that the 
alleged lien still exists for their protection, and that they have 
any other security than that which they, in fact, alone bargained 
for,— namely, the faith and credit of the State? 

The suggestion and contention that the State ever intended 
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that this system of taxation and the proceedings thereunder for 
the collection of the taxes should inure for the benefit and 
security of the holders of her State aid bonds is as far fetched 
and wild as would be the suggestion that these bonds were 
bought and sold so/e/y upon the faith of the lien on the roads 
of the companies, which the appellants find concealed in the 
Acts. 

But still further. This contention on the part of the appel- 
lants that the alleged lien is for their benefit is contrary to all 
the traditions of the State, and against its public policy as 
expressed by a statute now in force. | 

The Legislature of 1868 well knew that the State, by reason 
of her connection with the old State Bank, had for a long series 
of years become involved in numberless litigations, and that 
the Legislature of 1855 had passed a statute which then stood 
on the statute books, and which the Legislature of 1868 left 
unrepealed. One section of this statute reads as follows : — 


“It shall not be lawful for any court to declare or decree the Sate 
to be a ¢rustee, or attempt to or enforce any real or pretended trust 
against the State, whether express or implied; the State being compe- 
tent to do justice to all claimants, through the medium of its General 
Assembly.” 


Act of 1855, approved January 19, entitled “An Act to pro. 
tect the Interests of this State,” Sect. 3. 
Also, Gantt’s Digest, Sect. 5674. 


The Legislature of 1868 evidently intended to steer clear of 
all entangling alliances with individual holders of her State aid 
bonds; and so far, therefore, from presuming an intent on the 
part of the Legislature thus to include the purchasers and 
holders of the State aid bonds as parties to the contract 
created by Sections 7 and 8 of the Act of July 21, 1868, the 
presumptions are all the other way. 


ad 
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But all controversy upon this subject is forever foreclosed by 


the decision of this Court in the 
TENNESSEE Bonp Cases, 114 U. S. 663 e¢ seg. 


In those cases, the bonds to be issued were, by the terms of 
the Act, to be the “bonds of the State”; and they were to 
have “coupons thereto attached for the payment of interest on 
the same in the city of New York, semi-annually at seven per 
cent. per annum. For their payment, ‘the faith and credit of 
the State’ is hereby irrecovably pledged.” 

They were State bonds, pure and simple, and, as sssued to 
the compantes and sold by them, contained no obligation on the 
part of the companies by indorsement or otherwise. 

In stating the case, then, before this court, Mr. Chief Justice 
Waite says :— 


“The point to be determined from an examination of the statute is 
whether a State, when lending its own bonds and taking back secur- 
ity for their payment, intended to protect those who might afterwards 
become the holders of the bonds against the consequences of its own 
repudiation or inability to pay, or only to indemnify itself against 
loss by reason of the loan of its credit to those who were engaged in 
constructing its great works of internal improvement. To say the 
least, the strong presumption is that, in such a transaction, the pur- 


. pose of a State would be to protect itself, and not to secure its own 


pledge of faith to the bondholders by a mortgage from those to whom 
its credit was loaned.” 


The “strong presumption’ in the Tennessee cases becomes 
a positive certainty in the cases at bar, when the nature of the 
express and unmistakable statutory lien and the positive inhibi- 
tion against the companies creating any lien, encumbrance, or 
mortgage of any kind having priority over or coming in con- 
flict with such lien in the former cases, are contrasted with the 
absence of any such inhibition and with the nature of the 
lien asserted in the latter cases, and with the mode by which 
the loan might be discharged. 
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These differences, | submit, are so marked and distinct that 
they eliminate from these cases all the comparatively difficult 
or embarrassing questions which this court was compelled to 
consider in the Tennessee cases, and render the solution of the 
questions raised by the appellants’ present contention a very 
simple matter, and relieve me’from further argument in con- 
nection therewith. 

These differences also render the conclusions to which this 
Court came in the Tennessee cases peculiarly applicable to 
the point now under consideration, should it be held that an 
equitable lien is created by the Acts. These conclusions may 
thus be stated : 

1. That such lien was created to secure payment to the State 
of the amount of indcvbtedness the compantes severally incurred 
by the issuc of the State aid bonds, and not to secure payment to 
the holders of such bonds. , 

2. That the relation of principal debtor and creditor at no time 
evisted between the ratlroad compantes and the holders of the 
State bonds tssued under the Acts ; nor did the State atany time 
under those Acts hold the relation of surcty toward such hold- 
ers. The State was at the outset and still remains the sole 
debtor on the bonis. 


This construction accords with the construction given to the 
Arkansas Acts by the Legislature of that State when they 
passed the following Act, approved May 209, 1874, entitled “An 
Act to repeal an Act entitled ‘An Act to provide for paying 
the interest of the bonds issued to aid in the construction of 
railroads,’ approved April 10, 1869" :— 


“ Be ot enacted, etc, That an Act entitled *An Act to provide for 
paying the interest of bonds issued to aid in the construction of 
railroads,’ approved April ro, 1869, be, and the same is, hereby 
repealed. 
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“SecTION 2. Se it further enacted, That all Acts and parts of Acts 
Inconsistent with this Act be, and the same are, hereby repealed, and 
that this Act take effect and be in force from and after its passage.” 


No Act has since been passed providing for the payment of 
interest upon these bonds, and the State has never attempted 
to collect any subsequently accrued interest. 


The appellants object that as to them this Act is unconsti- 
tutional, because it impairs the obligation of the contract of 
their said bonds and deprives them of a valuable remedy for 
the enforcement thereof. 

This contention obviously assumes : — 

First. That ‘hey, as the holders of certain State aid bonds, 
are entitled to the benefit of the remedy which the State en- 
acted for her own protection solely. 

Second. That this remedy constituted a /zen upon the roads 
and properties of the original companies, which lien relates 
back to the date of the award by the Railroad Commissioners, 
and is therefore superior and paramount to the lien created by 
the mortgages under which the appellees claim title. 


Thus it ts clear that by this contention the appellants beg the 
vital gucstions which are at tissue in this cause, and which this 
court, in the Tennessee bond cases, have decided directly con- 
trary to their contention 


Chamberlain >. Railroal Company, 92 U. S. 299, Is also a 
case mm point. 

The State of Minnesota had loaned her bonds in aid of a 
railroad, which bonds she afterwards repudiated, and also sold 
to a new company, under foreclosure sales, the roads, lands, and 
properties which the former company had conveyed to her, as 
required by law, as security for her bonds. The plaintiff held 
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neatly all these State bonds, and had received them in pay- 
ment for his work in grading the road of the old company: 
They were indorsed bY the president of that companys with a 


—quatver of presentment demand, and notice. 


therein. 


Mr. Justice Field, in delivering the opinion of the Court, 


«The general doctrine that @ creditor has 4 right to claim the 
benefit of 4 security give™ by his debtor to 4 surety for the latter's 


nature of trust property: and the right of the creditor arises from the 
natural justice of allowing him to have applied to the discharge of 
his demand the property deposited with the surety for that purposes 
‘¢ required by the default of the principal. In this case, the deed and 


holders of her own bonds. The State was primarily jiable to the bond- 
holders, and it was only as between per and the company that the relation 


act of the company. Be that as may, whatever right the plaintiff 


the payment of the ponds hel by him, it was one resting im equity 


agreement of the partis. It did not create any lien which attached to and 
followed the property. ]t was 4 right to be enforced, if at all, only by 4 
Court of Chancery against the surety: But, the State being the surety 
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property passes to the State, subject to a specific lien or trust created 
by law or contract, such lien or trust may be enforced by the courts 
whenever the property comes under their jurisdiction and control 
[citing the case of the “Siren,” 7 Wall. 158, by way of illustration]. 
But, where the property is not affected by any specific lien or trust in the 
hands of the State, her transfer will pass an unencumbered estate.” 


Another case which the appellants have heretofore urged 
with great confidence in support of their contention that they 
are entitled to the benefit of the equitable lien now asserted by 
them is the case of Hand v. Savannah & Charleston Railroad 
Company, 12 S. C. 314; but the decision in the Tennessee 
bond cases so clearly points out the material distinctions 
between Hand’s case and the cases at bar that I will simply 
refer to what is there said in reference to that decision. See 
114 U. S. pp. 687, 688. 
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Said Alleged Act of July 21, 1868, never became a Valid 
Law of the State of Arkansas. 


A. 


If the truth of this contention be established, two proposi- 
tions follow as necessary corollaries : — 

a. That the bonds purporting to have been issued under said 
Act are utterly null and void. 

6. That no statutory lien can be created dy ax act utterly 
voud, 

The basis for this contention rests primarily upon the provi- 
sions of Section 6, Article 10, of the Constitution, which was in 
force at the time when said alleged Act of July 21, 1868, is 
claimed to have been enacted, and which provides as follows, 
to wit: — 

“ The credit of the State or countics shall never be loaned for 
any purpose, without the consent of the people expressed through 
the ballot box.” 

Also, upon the provisions of Section 22, Article 5, of the same 
Constitution, which provides as follows, namely : — 


“No public Act shall take effect or be in force until ninety days 
from the expiration of the session at which the same was _ passed, 
unless it is otherwise provided in the Act.”’ 


These provisions of the Constitution must be considered in 
connection with :— 
1. The fact that the Legislature adjourned at 12 M. on July 


» 
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23, 1868, to meet on the third Tuesday in November, 1868, at 
12 M., pursuant to the following concurrent resolution : — 


“ Resolved, by the General Assembly of the State of Arkansas, That 
the President of the Senate and Speaker of the House of Represen- 
tatives. be authorized to adjourn their respective houses on Thursday, 
the twenty-third instant, at twelve o’clock M., to meet on the third 
Tuesday in November, 1868, at twelve o’clock M. 

“* Approved July 18, 1868.” 


2. The fact that the Legislature did not meet again until 
said third Tuesday in November, and then continued in session 
until April 10, 1860. 

In view of these facts and of the above-cited constitutional 
provisions, when taken in connection with the well-established 
principle of law that the “consent of the people” can be “ ex- 
pressed through the ballot box" only by virtue of a law of the 
State authorizing such ballots to be cast and counted, the 
appellees contend that the only part of said alleged Act which 
the Legislature of ztsc/f could enact is the twel‘th section, and 
that said section could not take effect as a valid enactment 
until ninety days after the final adjournment of the Legislature, 
—to wit, ninety days from April 10, 1869,— or, in other words, 
that the ballots cast in November, 1868, “ For Railroads” and 
“ Against Railroads,” as contemplated by said twelfth section, 
were cast without warrant of law, and that the people of the 
State, therefore, never legally gave their consent to the remain- 
ing eleven sections, which contain the terms and conditions 
upon which the Legislature proposed, not enacted, that the loan 
of the credit of the State should be made. 


Section 12 of the Act reads as follows :— 


“Secr. 12. That at the next general election, to be holden under 
the provisions of Section 3 of Article 15 of the Constitution of this 
State, the proper officers having charge of such election shall, upon 
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a poll as in other cases, take and receive the ballots of the electors 
qualified to vote for officers at such election for and against this Act, 
in compliance with Section 6 of Article to of the Constitution, such 
ballot to contain the words ‘ For Railroads’ or ‘ Against Railroads’ ; 
and if it appears that a majority so voting have voted ‘ For Railroads,’ 
this Act shall immediately become operative and have full force, and 
all laws heretofore passed for loaning the credit of this State in aid 
of railroads shall cease and be void. But if a majority shall be found 
to have voted ‘Against Railroads,’ this Act shall be void, and of 
no effect.” 


The defendants do not controvert the proposition that the 
Legislature had the power to provide in and by the same Act 
that so much thereof as related to submitting to the people the 
question of loaning or not loaning the credit of the State 
should take effect upon the passage of the Act or at any other 
time prior to that fixed for the election to take place, and that 
the rest of the Act should take effect thereafter and upon the 
contingency of a majority vote being cast in favor of such 
loan. The contention here is not as to the power of the Legis- 
lature so to provide in and by one and the same Act, dst 
whether, in this particular instance, the Legislature did or did 
mot excreise such conceded power. 

This is purely a question of law; and its solution depends 
solely upon the construction which the rules of law require 
should be given to the Constitution and local laws of Arkansas, 
and not upon the evidence of witnesses or upon the recitals 
contained in certain bonds. 

Section 12 provides for two contingencies, upon the happen- 
ing of one of which “this Act” —that is, “this Act” as an en- 
tirety — “shall immediately become operative, and have full 
force”; and, upon the happening of the other of which, “‘ this 
Act” — that is, “‘ this Act” as an entirety — “shall be void and 
of no effect.” 

“If it appears that a majority so voting have voted ‘ For 
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Railroads,’ this Act shall immediately become operative and 
have full force.” Here we have the contingency or the condi- 
tion precedent upon the happening of which the Act may be- 
come a /aw. Inasmuch as, by the express language of this 
section, the Act tucluding the twelfth section is not to “ become 
operative and have full force” as a law wats/ the ballots had 
been counted and the result of the voting ascertained, it is 
clear that no power is conferred by this provision of the Act 
either upon the voters to cast their ballots in reference to this 
question or upon any person to receive or count the ballots 
after they had been cast. In other words, no part of the 
alleged Act had become operative as a law when the ballots 
were cast. The alleged consent of the people was therefore 
taken without authority of law, and it is utterly immaterial 
whether a majority of the ballots cast were or were not in 
favor of railroads. As was said by Mr. Chief Justice Waite in 
Allen 7. Louisiana, 103 U. S. 80: — . 


“It is of no importance that two-thirds of the qualified voters 
of the city gave their consent to the subscription at the elec- 
tion which was called... . 7he legtslative authority to obtain 
the popular consent is as essential to the validity of the election 


as tt is to the subscription.” 


State bonds, in that particular, stand upon the same footing 


as municipal securities. 
The Floyd Acceptances, 7 Wall. 666. 


But, assuming for the sake of the argument that the words 
“this Act,” as used in Section 12, apply only to the eleven 
preceding sections, the question still recurs, When did the 
remaining provisions of the same section relating to taking the 
ballots become a law ? 

The words “unless it is otherwise provided in the Act,” in 
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the above constitutional provision, Article 5, Section 22, would 
then have no force or effect, and the section would read as 
follows, namely : — 

“No public Act shall take effect or be in force until ninety 
days from the expiration of the session at which the same was 
passed.” | 

And the question arises, When did the session of the General 
Assembly expire at which this Act was passed ? 

The sessions of the General Assembly, under the Constitu- 
tion of 1868, were to be biennial, and the first General Assem- 
bly elected after the adoption of the Constitution was required 
to meet April 2, 1868. The concurrent resolution before set 
forth was adopted in compliance with Section 18, Article 5, of 
said Constitution, which is as follows, namely,— 

‘ Neither house shall, without the consent of the other, ad- 
journ for more than three days, nor to any other place than 
where the General Assembly may then be in session.”’ 


It is clear that the session of the General Assembly which 
began in November, 1868, was a mere continuation of the regu- 
Jar session provided for in the Constitution of 1868, which began 
April 2, 1868; also, that this regular session did not expire 
until April 10, 1869, for the adjournment ot the session is by 
no means the same as “the exfirvation of the session.” “ Ex- 


, 


piration ’’ means the fima/ adjournment of the session, when 
applied to legislative bodies, just as it signifies the last emis- 
sion of breath when applied to mortal creatures. 

It follows, therefore, that ve part of the alleged Act of July 
21, 1868, was in force when the alleged ballots were cast, and 
that the people voted without authority of law upon the ques- 


tion of loaning or not loaning the credit of the State. 


“The fact that by the terms of the statute something is to be done 
under it before the expiration of the constitutional period for it to 
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take effect will not amount to a legislative direction that the Act shall 
take effect at that time, if the Act itself is silent as to the period when 
it shall go into operation.” 


Cooley’s Con. Lim., p. 156, and cases cited. 


The Supreme Court of Arkansas has decided that this al- 
leged Act of July 21, 1868, never became a valid law of the 
State, and that the bonds issued thereunder are utterly null 
and void upon the sole ground that the people of the State 
never gave their consent to the proposed loan of the credit of 
the State in pursuance of any law of the State. 


State of Arkansas v. L. R., M. R. and T. Ry., 31 
Ark. 701-722. 


B. 


For convenience, I here insert the decision of that court in 
full, omitting only the remarks of the court in reference to the 
objection that the Act was not read three times on three sev- 
eral days in the two houses of the Legislature, as required by 
the provisions of the Constitution, and also omitting the agreed 
statement of facts and record upon which the case was sub- 
mitted, and which may be found in the printed record in 
Tompkins’s suit, pp. 204 to 211, and in Williams’s suit, pp. 
159 to 166:— | 


“The case has been argued with much ability on behalf of the 
State, of the railway company, and dy counsel who have been pormnittes 
to appear on behalf of the bondholders. 

“The plaintiff contends that the doads of the State, issued to aid 
in the construction of the Little Rock, Pine Bluff and New Orleans 
Railroad, under provisions of an Act, approved July 21, 1868, to 
which coupons for interest were attached, $108,570 of which she has 
paid, were a charge upon the road, and that the Little Rock, Mississippi 
River and Texas Railway Company, which succeeded by purchase tu 
the franchises and property of the Little Rock, Pine Bluff and New 
Orleans Railroad Company, is liable to the State for the coupons so 
taken up by her. 
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“The Little Rock, Mississippi River and Texas Railway Company 
deny their liability to pay these coupons upon the grounds : — 

“ First — That the bonds were issued without authority of law, and 
are null and void. 

“* Second — That if valid, the bonds were not a lien upon the road 
and its property, to secure the payment of the bonds or the coupons 
attached, but that the only right which the State has is to sequestrate 
the income and revenues of the company. 

“The main question to be determined is as to the validity of the 
bonds to which the coupons (the payment of which is the object of 
this action) were attached ; because, if the bonds are void, the cou- 
pons for the payment of interest are also void. Our first inquiry, 
therefore, will be directed to the questions: Are the bonds valid? 
Had the State of Arkansas power, through her executive department, 
to issue them? 

“It may be as well at once to dissipate the assumption, too fre- 
quently but thoughtlessly indulged, that the power of a State through 
its legislative department is omnipotent. Such is not the case. 
There is, so to speak,.a power behind the throne, a sovereignty 
higher than State sovereignty. To the people in their sovereignty 
belong the rights of eminent domain and of taxation. They may 
delegate these rights to a sovereign State, or they may retain them 
to be exercised through the law-making power, upon terms prescribed 
by the State Constitution. 

“There is no subject which has been held more sacred by the 
people than that of taxation; none that has been guarded with more 
vigilance, nor for the preservation of which greater sacrifices and 
perils have been incurred. Influenced by this feeling, the people of 
Arkansas, when they framed their Constitution of 1868, ordained, 
Section 6, Article 10, ‘The credit of the State or counties shall never 
be loaned for any purpose without the consent of the people ex- 
pressed through the ballot box.’ 

“The ground of objection to the validity of the bonds is, that the 
State attempted, by legislative enactment, to loan its credit to Little 
Rock, Pine Bluff and New Orleans Railroad Company, without first 
having obtained the consent of the people of the State by a majority 
vote at the ballot box. Whether such consent had or had not been 
given before the Act of July 21, 1868, under which the bonds to aid 
in the construction of the road were issued, and whether the Act was 

or not in force at the time it is alleged a vote was taken, on the third 
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of November, 1868, at which such consent was given by a majority 
vote, present the most important questions for our consideration. 

“The twelfth section of the Act of July 21, 1868, provides that ‘at 
the next general election, to be holden under the provision of Section 
3, Article 15, of the Constitution of this State, the proper officers 
having charge of such election shall open a poll as in other cases, 
take and receive the ballots of the electors qualified to vote for offi- 
cers at such election, for and against this Act, and in compliance 
with Section 6, Article 10, of the Constitution ; such ballots to con- 
tain the words ‘ For Railroads,’ or ‘Against Railroads’; and if it ap- 
pears that a majority so voting have voted for railroads, this Act shall 
immediately become operative and have full force, and all laws here- 
tofore passed for loaning the credit of this State in aid of railroads 
shall cease and be void; but if a majority shall be found to have 
voted against railroads, this Act shall be void and of no effect.’ 

“It appears, from the journals of the Legislature, which are made 
part of the evidence in this case, that the Legislature took a recess, 
or adjourned, from the twenty-third of July till the seventeenth of 
November of that year, and continued in session until the tenth of 
April, 1869, at which time it finally adjourned, the whole time, from 
the commencement of the session to its adjournment, being, in fact, 
but one session. ' 

“No provision was made by the Act of July 21, 1868, declaring the 
time when it should take effect, and where such is the case, by Article 
5, Section 22, of the Constitution, it is ordained that ‘No public act 
shall take effect, or be in force, until ninety days from the expiration 
of the session at which the same was passed’; and, consequently, 
the Act did not take effect and was not in force until ninety days after 
the tenth of April, 1869; so that, in fact, on the third of November, 
1868, ten months before the Act took effect, when, it is claimed, that 
an election was held and a majority vote taken in favor of railroads, 
the Act authorizing the same was not in force ; and if not, then the 
election was held without authority of law and was void. 

“In so holding, we are sustained by several decisions to which we 
will refer : — 

“In the case of Wheeler v. Chubbuch, 16 Ill. 361, the question 
presented for the consideration of the court was as to the time when 
an Act of the Legislature of Illinois took effect. The Act -was to 
prevent sheep and swine from running at large in Henry, Will, Liv- 
ingston and Lake Counties, approved January 29, 1853. The Act 
provided, “ That from and after the first day of March next it shall 
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not be lawful for any person or persons, possessor or possessors 
of any sheep and swine, to allow them to run at large within said 
counties.” 

“Catron, judge, when considering the time when the Act took 
effect, said: ‘The question is as to whether the law took effect and be- 
came in force before the expiration of the sixty days from and after the 
close of the session at which it was passed. We think it did not. 
The twenty-third section, Article 3, Constitution, declares: “ And no 
public Act of the General Assembly shall take effect or be in force 
until the expiration of sixty days from the end of the session, at 
which the same may be passed; unless, in case of emergency, the 
Legislature shall otherwise direct.... But such direction must be: 
made in clear, distinct and unequivocal provisions, and cannot be 
helped out by any sort of intendment or implication. ... In order to 
take an Act out of the constitutional provision, the Legislature must 
direct that the Act, as a whole and entirety, shall take effect at a dif- 
ferent time ; and it is not sufficient that certain parts of it might have 
a construction which would, taken separately, give those parts effect 
at an earlier period.”’’ 

“In the case of The Board of Supervisors of Iroquois County v. 
Keady ¢ a/., reported in 34 IIl. 293, the question as to when an Act of 
the Legislature took effect again came before the same court, in which 
Mr. Justice Beckwith, who delivered the opinion of the court, said : 
‘The fifth section of Article 7 of the Constitution provides that no 
county seat shall be removed until the point to which it is proposed 
to be removed shall be fixed by law and a majority of the voters of 
the county shall have voted in favor of a removal to such point. 
This provision contemplates the passage of a law authorizing an 
election to be held, and prescribes the time and place where it shall 
take place, the manner in which it shall be conducted, and the results 
made known, without which the proceedings would be those of an 
unauthorized assembly. Before the passage of the Act of February, 
1863, there was no law authorizing such an election to be held by the 
voters of Iroquois County. An election was held on the 16th of 
April, 1863, and if the Act mentioned had not then become a law, it 
is evident that no such vote has been given in favor of the removal 
of the county site as the Constitution provides. Section 3, Article 3, 
declares that no public Act of the General Assembly shall take effect 
or be in force until the expiration of sixty days from the end of the 
session at which the same is passed, unless so expressly declared by 
the Legislature. The session of the General Assembly which passed 
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the Act had not terminated when the election was held, and the Act 
could not have become a law until after the expiration of sixty days 
from the end of the session without the express declaration of the 
Legislature to that effect.’ 

“In the case of The City of St. Louis v. Alexander ef a/., 23 Mo. 
483, where a vote was taken and subscription made to the stock of 
a railroad company by the county of St. Louis, during the time which 
intervened between the passage of the Act and the time when it went 
into effect, it was insisted that the subscription was legal; but the 
court said (a full bench not being present), ‘It was, in our opinion, 
illegal for the County Court to subscribe for stock under this Act 
without taking the previous necessary step to present the question to 
the voters of the county ; and the Act must be in force before such 
step could lawfully be taken.’ 

“In the cases above cited, all the material questions presented in 
the case now under consideration were brought in review. They all 
hold that a vote of the people, expressive of their assent to be taxed, 
must be taken under authority of law, before the Legislature can 
enact a valid law to bind the people of the State to pay debts con- 
tracted under it. 

“Our Constitution expressly denies that the credit of the State 
shall ever be loaned for any purpose, without the consent of the people 
thereto expressed at the ballot box. The right to legislate upon the 
subject is dependent upon this consent, as a condition precedent to 
its exercise. The Constitution, in this respect, as in most others, 
is a limitation upon legislative power. Without providing any mode 
of ascertaining the popular will, it cannot execute itself, nor can the 
people, in their sovereign capacity, assemble and make a declaration 
of assent, because, under all the several departments to which the 
powers are distributed, the means of giving effect to them are required 
to be under the sanction of law. So distinctly held in the case above 
cited. 

“Mr. Justice Wagner, in the case of St. Joe Railroad v. Buchanan 
County Court, remarked that: ‘The Constitution, except when 
special provision is made for that purpose, does not enforce itself. 
It defines certain powers; but to make them operative legislation is 
necessary.’ 

“The authorities upon this point are numerous and clear, and we 
do not understand counsel as contending that, in order to give effect 
to this constitutional provision, legislation is not necessary ; nor that 
it is not also necessary, before the passage of an Act which provides 
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for loaning the credit of the State for railroad purposes, that the quali- 
fied voters of a State should assent to the passage of a law by a 
majority vote. But they contend that if a majority so voting vote for 
railroad, the law becomes operative and is in force. But if this be 
true, and the law is to take effect as soon as the vote is counted and 
the fact ascertained, it was certainly not in force before that time, nor 
when the polls were opened, the votes taken, and the count made, 
because all these acts must precede the ascertainment of the result 
which calls the Act into existence; and, as a consequence, at the 
time when the election was held and the vote taken, there was no law 
in force ; no legal obligation upon any one to make a correct and fair 
return of the result, which is sometimes found to be so important in 
the due administration of the law. So that this construction is un- 
availing, or, if well taken, we are unable to conceive how a legislative 
enactment, which of necessity must be complete, can be made to take 
effect for one purpose and not for another. 

“The whole Act must be perfect in all its parts before it leaves the 
legislative department. And unless by an express declaration in the 
Act itself as to the time when it is to take effect, under the express 
provisions of the Constitution, it does not go into effect, and is 
inoperative as a law until ninety days after the adjournment of the 
session at which the law was passed. 

“The remarks of Mr. Williams special judge, in the case of White- 
head », Wells, that a law did not take effect until ninety days after its 
Passage, Was inadvertently made and escaped the attention of the court 
when the opinion was delivered, and must be considered as qualified 
to conform to this opinion, 

“Mr. Cooley, Const. Lim., page 11, remarks that it is not always 
essential that, to be a complete statute, it must take effect as a law at 
the time it leaves the hands of the legislative department; but its 
taking effect may depend upon a subsequent event. 

“It is true that the time when the statute is to take effect may be 
made to depend upon subsequent events; but the necessary events in 
this case, to give force to the statute, must necessarily be precedent to 
the time of holding the election, not subsequent to it. At the time, there- 
fore, that the law took effect, no vote had been taken at the ballot 
box, and, consequently, no power to legislate upon the subject of 
loaning the credit of the State. 

“It is next argued by counsel for piaintiff, that the rat/road com- 
pany, having received the bonds and disposed of them, is estopped from 
denying their validity. 
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“The numerous authorities cited by counsel in support of this posi- 
tion would sustain them under ordinary issues between parties con- 
tracting, but not where the contract is void for want of power to contract. 
The party is never estopped from denying the existence of a law, but 
the effect of estoppel is to deny the existence of that which, if unde- 
nied, has force and effect. That which is void in law is in law noth- 
ing, whether denied or admitted. If there is no contract there can be 
no estoppel. 

“In the case of The Town of South Ottawa v. Perkins, above cited, 
Mr. Justice Bradley, when considering this question, said: ‘There 
can be estoppel in the way of ascertaining the existence of a law. 
That which purports to be a law of a State is a law or it is not a law, 
according as the truth of the fact may be, and not according to the 
shifting circumstances of parties. It would be an intolerable state of 
things if a document, purporting to be an Act of the Legislature, could 
thus be a law in one case and for one party, and not a law in another 
case and for another party: a law to-day, and not a law to-morrow ; 
a law in one place, and not a law in another in the same State. And 
whether it be a law or not a law is a judicial question to be settled 
and determined by the courts and judges. The doctrine of estoppel 
is totally inadmissible in the case.’ 

“Nor can the fact that, under a misapprehension of the character 
and invalidity of the Act of July 21, 1868, the State subsequently 
passed a law in amendment of it, affect the question. This question 
came before the Snpreme Court of the United States, and was dis- 
posed of in the opinion above referred to. Mr, Justice Bradley says : 
‘Thus far, we have not adverted to the argument attempted to be 
drawn by the defendants from the fact that the Act in question was 
referred to in two subsequent Acts of the Legislature. The Legis- 
lature in 1869 could not give validity to a void Act passed in 1857. 
The most that can be said is that, in referring to the Act of 1857, 
the Legislature inadvertently supposed that it had been passed. Not 
only courts, but individuals, are bound to know the law, and cannot 
be heard to plead ignorance of it. ‘The holder of the bonds can 
claim no indulgence on this score, and can take no advantage from 
the allegation that he is a dona fide purchaser without notice. He 
will be precluded from doing so on another ground, the want of leg- 
islative authority, in fact, in the town to issue the bonds in question.’ 

“ Judge Dillon, in his work on Corporations, paragraph 419, says : 
‘Where the authority to act is solely conferred by statute, which is, 
in effect, the letter of attorney of the officer, all persons must, at 
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their peril, see that the act of the agent on which he relies is ‘within 
the power under which the agent acts; and this salutary and sound 
doctrine seems to be recognized by the Supreme Court of the United 
States in its most recent judgments. Accordingly, the bonds issued 
in violation of an express statute or constitution are void, though in 
the hands of innocent holders for value.” And the same author, 
paragraph 426, says: ‘It may be remarked, in conclusion, that this 
general survey of the adjudication shows some difference of opinion 
(chiefly in cases involving the rights of innocent holders of nego- 
tiable municipal securities) respecting the evidence of the compliance 
with conditions, and as to what will estop the municipality from 
showing a non-compliance, in fact, with such conditions. Yet, aside 
from these differences, the courts all agree that such a corporation 
may successfully defend against the bonds, in whosesoever hands 
they may be, if its officers or agents, who assumed to issue them, had 
no power to do so. The officers of such corporations possess no 
general power to bind them, and have no power except such as the 
Legislature confers. If the statute authorizes such a corporation to 
issue its bonds only when the measure is sanctioned by a majority of 
the voters, bonds issued without such sanction (either in fact or 
according to the decision of some authorized body or tribunal), or 
when voted to one corporation and issued to another, are void, into 
whosesoever hands they may come. This is a sound and true rule 
of law on this subject, and the one which has had the almost uniform 
approval of the State courts in this country, and has recently received 
the high sanction of the Supreme Court of the United States,’ the 
author keeping in mind all the while the distinction between the 
want of power to issue the bonds and irregularities in the exercise of 
the power. 

“Mr. Justice Field, in Marsh 2. Fulton County, 10 Wallace, 676, 
most clearly and forcibly draws the distinction between the want of 
special power to contract and the general power to contract. He 
says: ‘But it is earnestly contended that the plaintiff was an inno- 
cent purchaser of the bonds, without notice of their invalidity. If 
such were the fact, we do not perceive how it could affect the liability 
of the county of Fulton. This is not a case where the party execut- 
ing the instrument possessed a general capacity to contract, and 
where the instruments might, for such reason, be taken without 
special inquiry into their validity. It is a case where the power to 
contract never existed; where the instruments might, with equal 
authority, have been issued by any other citizen of the county. It is 
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a case, too, where the holder was bound to look to the action of the 
officers of the county, and ascertain whether the law had been so far 
followed by them as to justify the issue of the bonds. The authority 
to contract must exist before any protection as an innocent purchaser 
can be claimed by the holder.’ 

“The bonds were held void in the hands of a dona fide purchaser 


- for want of authority in the county to issue them. And so, in this 


case, we must hold that the bonds of the State of Arkansas, issued by 
the governor of the State, her agent, are void even in the hands 
of innocent purchasers, because the authority to contract did not 
exist at the time the bonds were issued. It is the lack of power to 
sell, and not the abuse of power in making the sale, which renders 
the sale void. 

“And upon this distinction as to contracts entered into by the 
State authorities without power to contract, and that other class of 
cases, where the power to contract existed but may have been 
abused, we rest our decision. 

“In the first class of cases, it is no repudiation of a contract to 
deny its payment, because, not being a contract, there can be no re- 
pudiation of it. But in the second class, where the power does exist 
but has been abused, if the bonds passed into innocent hands for a 
valuable consideration, an obligation may rest upon the State to pay 
them, and it would be repudiation to refuse payment. States, as well 
as all other parties who act through agents, lawfully appointed and 
acting within the pale of their authority, are bound by the acts of 
such agents, even though they may be prejudicial to the interest 
of the party conferring the power to contract. 

“The question of lien upon the road and its effect need not be 
considered. 

“‘We must hold the bonds utterly void. The State is not respon- 
sible for them, and, as a consequence, has no debt to be secured by 
lien, nor has the State any claim upon the road for the coupons paid 
by her. The road is not responsible for them, and is under no 
obligation to redeem the coupons of void bonds. To pay them was 
an act of folly on the part of the State. 

“Finding no error in the judgment and decision of the Circuit 
Court, the same is in all things affirmed, with cost.” 
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In connection with this decision, I desire to call the attention 
of the Court to the following extract from the agreed state- 
ment, on page 129 of the printed record in Williams's suit, 
namely : — 


“ At the time of the institution of the suit against the Little Rock, 
Mississippi River and Texas Railway, the defendant corporation, re- 
ported in 31 Ark. Rep. pages 701 ¢f seg., the books in the office of 
the treasurer of said State showed, and now show, that no part of the 
moneys sought to be recovered in said last-mentioned action was ever 
furnished by said State of Arkansas or any of its officers ; but it és 
agreed that neither the defendant corporation, nor any of its officers or 
attorneys, had any knowledge of the aforesaid payments by said company 
¢rior to the institution of this suit, and that none of the stockholders 
of the defendant corporation were ever stockholders of said Pine 
Bluff and Ouachita companies; aad said suit was defended by satd 
defendant corporation upon the assumption that said interest moneys had 
been provided by said State.” 


In view of this admission and agreement by counsel for the 
present appellants, which I have italicised, it seems hardly 
becoming in them to say, as they did say in their former brief, 
that “the ignorance of the parties to that suit ought not, and 
cannot, be regarded in any other light than that they were try- 
ing to:make a simulated case.” And, again, “that suit fur- 
nished a very convenient method, both for the State of Arkan- 
sas and the bondholders, under the existing mortgage, to get 
rid of the State aid bonds under a trumped-up suit,— because it 
can be called nothing else,— which, if it had been decided 
against the company, as has already been shown, they could 
have been relieved instantly from its effects by showing that 
the payment had been made.” 

If the counsel for the appellants shall see fit in this court to 
indulge in such or similar language, I beg that they will at the 
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same time explain upon what theory of morals and good faith 
they consider themselves justified in now insinuating that very 
self-same thing to be true which under their own hands they 
have heretofore expressly stated to be false. A “simulated” 
and “trumped-up” suit, as those terms are employed, neces- 
sarily includes both parties to such suit, and in this case also 
the counsel, who, as appears from the opinion itself, were “ per- 
mitted to appear on behalf of the bondholders.” 

The truth is, that, so far from said suit having been a “ sim- 
ulated” or “‘trumped-up” suit, the then Financial Committee 
of the State recommended the governor thereof to instruct the 
attorney-general to institute said suit for the purpose of hav- 
ing the question judicially determined whether or not the 
bonds issued under said Act of July 21, 1868, formed a part of 
the legitimate debts of the State; and the Supreme Court of 
the State, before hearing any arguments upon the questions 
involved, caused notice to be given, by publication in the news- 
papers, of the pendency of said suit, and inviting all holders of 
such State aid bonds to present to the court at a fixed future 
time such arguments as they might see fit in support of the 
validity of said bonds and of their being secured by a lien upon 
the roads of the companies to which they had been respectively 
issued. In consequence of such notice, certain holders of these 
State bonds, by their counsel, the late Hon. B. C. Brown, did 
appear, as the record in the case shows, and submitted both 
oral and printed arguments in their behalf at the final hearing 
before the Supreme Court of the State. It is part of the polit- 
ical history of the State that, in the year 1874 and long before 
any foreclosure proceedings had been instituted under mort- 
gages executed by companies which had received the State 
aid bonds, Gov. Baxter, the then governor of the State, had 
published a letter in the newspapers of the State, in which he 
announced that he should issue no more State aid bonds to the 
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companies to which they had been awarded, for the reason that, 
in his judgment, the Act of July 21, 1868, was unconstitutional 
and the bonds null and void. The grounds for his opinion are 
fully set forth in this letter, and are substantially the same as 
those given in the opinion of the court, above cited. Now, in 
view of the fact that the former promoters and managers of 
the Little Rock, Pine Bluff and New Orleans Railroad had for 
some years ceased to be inhabitants of the State, and that the 
Treasurer of the State had also emigrated therefrom before 
1877, and that none of the former executive officers of the 
State had been retained in office since the year 1874, it is, per- 
haps, not very singular that the financial officers of the State 
erred in assuming that the State itself, and not the railroad 
company, had provided the funds alleged to have been fur- 
nished in the complaint set forth in the action, or that all the 
counsel in the case should have taken it for granted that the 
allegations in that behalf were true. 

The imputations, therefore, which the counsel for the appel- 
lants have heretofore cast upon all persons concerned in that 
litigation are not only uncalled for and unjust, but directly con- 
trary to their own admission, as I have heretofore shown. 

If they had intended to charge that this decision was 
tainted with fraud in any particular, they should have set out 
apt allegations to that end in their bill of complaint. 

Cornett 7. Williams, 20 Wall. 226, 249, and cases cited. 


In the absence of such allegations, the admission upon which 
the appellants rely is immaterial and irrelevant; and, by the 
very terms under which the facts are agreed, the admission is 
to be rejected when sought to be used for the purposes at- 
tempted in appellants’ former brief. 
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The Act of July 21, 1868, is null and void in alZ its parts 
and provisions. | 


It will be contended by the appellants that, even though so 
much of the Act of July 21, 1868, as undertakes to authorize 
the issue of bonds thereunder may be void, still the provisions 
of the seventh and eighth sections of the Act are constitu- 
tional enactments, and can be enforced for the benefit of the 
holders of the State aid bonds. : 

But it is manifest that the provisions of the Act relating to 
reimbursing the State by means of a peculiar system of tax- 
ation cannot be separated from the provisions relating to the 
issue of bonds and the loan of the credit. 7, hey must stand on 
fall together. 

The constitutional provision is :— 


“The credit of the State or counties shall never be loaned for any 
purpose without the consent of the people expressed through the 
ballot box.” 


The word “consent” is here evidently used in its usual and 
ordinary meaning, and implies that a proposition must be sub- 
mitted, to which the people are asked, through the ballot box, 
to express their concurrence or “consent.” The proposition in 
this instance to which the people were required to give their 
consent is for a loan of the credit of the State to railroad 
companies under the terms and conditions set forth in the Act. 

All those terms and conditions are set forth in the first eleven 
sections of the Act, and Sections 7 and 8 alone relate to 
the mode by which the companies receiving the benefit of 
the loan of the credit of the State in the form of bonds should 
provide for their payment. Those sections, therefore, are a 
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part and the most vital part of the proposition to which the 
people of the State were required by the Constitution to express 
their consent. If, therefore, it be true that the people of the 
State never legally gave their consent to the issue of bonds, 
they could not have approved of the mode of payment pro- 
posed by the Act, for no bonds could be issued. The Act is 
an entirety, and the proposition contained therein is one and 
indivisible. 

The test to be applied in such cases is well stated by Mr. 
Chief Justice Waite in Allen 7. Louisiana, 104 U. S. 83, 84, 
as follows :— 


“It is an elementary principle that the same statute may be in 
part constitutional and in part unconstitutional, and that if the parts 
are wholly independent of each other, that which is constitutional may 
stand, while that which is unconstitutional will be rejected. But, as 
was said by Chief Justice Shaw, in Warren v. Mayor and Aldermen 
of Charlestown (2 Gray | Mass.], 84), ‘¢f they are so mutually connected 
with and dependent on cach other, as conditions, considerations or compen- 
sations for each other as to warrant a belief that the Legislature 
intended them as @a whole, and that, if a/7 could not be carried into 
effect, the Legislature would not pass the residue independently, and 
some parts are unconstitutional, a@// the provisions which are thus de- 
pendent, conditional or connected must fall with them.’ The point to be 
determined in all such cases is whether the constitutional provisions 
are so connected with the general scope of the law as to make it 
impossible, if they are stricken out, to give effect to what appears to 
have been the intent of the Legislature.” 


As the Legislature in the cases at bar undertook to provide, 
in Sections 7 and 8 of the Act, the mode in which the loan 
should be paid off and cancelled, is it not too clear for argu- 
ment that these sections, containing, as they indisputably do, 
the “conditions, considerations or compensations” for the 
issue of the bonds of the State by way of loan of its credit to 
the railroad companies, as provided in the remaining sections 
of the Act, are so “dependent, conditional or connected with ” 
such sections that they must fall with them ? 


The decision of the Supreme Court of Arkansas as to the 
unconstitutionality of the Act of July 21, 1868, is binding 
and conclusive upon this Court, as a rule of decision. 


It is to be observed that there have been no conflicting de- 
cisions by that court upon this subject. Their decision in the 
case above cited of the State «. Little Rock, Mississippi River 
and Texas Railway is the only decision by that court in rela- 
tion either to the validity of the Act or of the bonds issued 
thereunder. 

Consequently, the element of conflicting decisions is eliimi- 
nated from this discussion, and no rights have been agquired 
upon the strength of any earlier decisions. 

The fact that the decision by the State court was made 
after the bonds had been issued cannot affect the question 
whether or not this Court is concluded by that decision. 

The case of Town of South Ottawa v. Perkins, 94 U. S. 260, 
is decisive upon that point. Jn that case, the town had paid 
for several years the interest upon the bonds in controversy, 
and the Act under which they had been issued was referred to 
in two subsequent Acts of the Legislature as an existing law. 

Notwithstanding these facts, this Court followed the de- 
cision of the Supreme Court of Illinois holding the bonds to 
be void and the Act under which they had been issued uncon- 
stitutional, upon the express ground, as stated by Mr. Justice 
Bradley, on page 267, 
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“That ‘the laws of the States are to receive their authoritative con- 
struction from the State courts except where the Federal Constitution 
and laws are concerned, and fhe State Constitutions in like manner are 
to be construed as the State courts construe them. ‘This has so often 
been laid down as the proper rule, and is in itself so obviously 
correct, that it is unnecessary to refer to the authorities.” 


The correctness of the rule applied by the majority of the 
Court in that case is expressly admitted by Mr. Chief Justice 
Waite in the opening sentence of his dissenting opinion in the 
same case, on page 272, as follows :— 

“There is no doubt but that the construction which the courts of 
Illinois have uniformly given the Constitution of the State is é:nding 
upon us asa rule of decision. The difference between me and the ma- 


jority of my brethren is as to the construction that has been given, not 
as to its effect when ascertained.” 


In Post v. Supervisors and Amoskeag Bank v. Ottawa, 105 
U. S. 667, Mr. Justice Gray lays down these propositions 
among others :— | 

“ Second. Whether a seeming Act of the Legislature is or is 
not a law is a judicial question to be determined by the court, 
and not a question of fact to be tried by a jury. 

“ Third. The construction uniformly given to the Covstitu- 
tion of a State by its highest court ¢s divding on the courts of 
the United States as a rule of decision. 

“Fourth. An Act of the Legislature of a State, which has 
been held by its highest court not to be a statute of the State, 
because never passed as its Constitution requires, cannot be held 
by the courts of the United States, upon the same evidence, to be 
a law of the State. 

“ Fifth. That which is not a law can give no validity to 
bonds purporting to be issued under it, even in the hands of 
those who take them for valuc, and in the belief that they have 
been lawfully issued.” 
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The contention on the part of the plaintiffs that they were 
not parties to the suit brought against the Little Rock, Missis- 
sippt River and Texas Railway, and which is also referred to 
as a significant fact by Judge Caldwell in his opinion over- 
ruling the demurrer has no weight in the cases at bar, for the 
evidence as to the unconstitutionality of the Act is the same 
in the case at bar as it was in the case before the Supreme 
Court of Arkansas. That there might be no mistake upon 
this point, Mr. Justice Gray, in answer to the argument that 
the plaintiffs were not parties to the decisions by the Supreme 
Court of Illinois, and so were not bound by them, says :— 

“The weight of these decisions as authoritative expositions of 
the Constitution of the State is not affected by the fact that these 
plaintiffs were not parties to the suits in which they were deliv- 
cred. Township of Elmwood «7. Marcy, 92 U. S. 289; Town- 
ship of East Oakland v. Skinner, 94 id. 255.” 

In the Ottawa cases, the Act under which the bonds were 
issued was held to be unconstitutional and the bonds utterly 
void, because in the passage of the Act through the LegiSlat- 
ure certain constitutional requirements regulating the enact- 
ment of laws had not been observed. 


The true test to be applied in determining whether a deci- 
sion of the highest court of a State is or is not binding upon 
the Federal courts, as a ru/e of decision, is clearly stated by 
Mr. Justice Bradley after a review of the almost numberless 
decisions of this court upon the subject in the recent case of 


Burgess v. Seligman, 107 U. S. 20. 


On page 33 he thus speaks for the court :— 


“Since the ordinary administration of the law is carried on by the 
State courts, it necessarily happens that, by the course of their deci- 
sions, certain rules are established which become rules of property 
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and action in the State, and have all the effect of law, and which 
it would be wrong to disturb. This is especially true with regard to 
the law of real estate and the construction of State Constitutions and 
statutes. Such established rules are always regarded by the Federal 
courts, no less than by the State courts themselves, as authoritative 
declarations of what the law is. But when the law Aas not thus been 
settled, it is the right and duty of the Federal courts to exercise their 
own judgment, as they always do in reference to the doctrines of 
commercial law and general jurisprudence. So, when contracts and 
transactions have been entered into, and rights have accrued thereon, 
or when there has been no decision of the State tribunals, the Fed- 
eral courts properly claim the right to adopt their own interpretation 
of the law applicable to the case, although a different interpreta- 
tion may be adopted by the State courts after such rights have 
accrued.” 


The action in that case was brought under a statute of Mis- 
souri to enforce an alleged liability of the defendant as a stock- 
holder in a Missouri corporation which had become dissolved. 
The plaintiff claimed to hold an unsatisfied judgment rendered 
in his favor against the corporation upon its dissolution, and 
also claimed that the defendants were stockholders of the cor- 
poration, at the date of its dissolution, to the amount of $6,000,- 
000, on which there was due and unpaid $1,000,000. The de- 
fendants denied that they were ever stockholders or subscribers 
to the stock of the corporation, and claimed that the stock 
alleged to be theirs was merely deposited in their hands by the 
corporation in trust for a temporary purpose by way of collat- 
eral security, to be returned when that purpose was accom- 
plished. 

It is clear that the action could not be maintained unless the 
defendants were actually stockholders at the time of the dissolu- 
tion of the corporation, and whether they were or not depended 
solely upon the true construction of the contract under which the 
court found the defendants held their stock. 

The Circuit Court of the United States decided that the de- 
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fendants were not stockholders, and that they were not liable 
as such. After that decision was rendered, the Supreme Court 
of the State in two cases decided adversely to the judgment of 
the Circuit Court, both which decisions had been given before 
the case was argued before the United States Supreme Court, 
and were urged by the plaintiff in support of his claim. 

Now, it is obvious that the question involved in that case 
was purely one of gencra/ law, to wit, whether the defendants 
were or were not stockholders by virtue of the peculiar provi- 
sions of the contract under which the stock had been trans- 
ferred to them, and that, of course, depended upon the true 
construction of the contract. Upon this point, the Court say: 


“Upon a careful examination of the facts found in this case, we do 
not see how a reasonable doubt can exist that the Seligmans held the 
stock in question as frustees and custodians by way of collateral security 
Jor themselves and the purchasers of the bonds. ‘That was clearly the 
intent of the parties, declared in almost so many words; and that in- 
tent must prevail unless, by some inadvertency in carrying it out, the 
Seligmans have been unwittingly caught in some legal snare, of which 
the creditors can take advantage.” 


After considering the contract, the resolution of the board 
of directors under which the stock was issued, and the entry 
made upon the stock transfer book, the Court say :— 


“It seems to us that the Seligmans, in taking and holding the stock, 
held it merely in trust by way of collateral security for themselves and 
others, and that they were therefore within the express exception made by 
the law in favor of those holding stock in that way.” 


This was clearly a pure question of commercial law and gen- 
eral jurisprudence, and in no wise peculiar to the local laws of 
Missouri. 
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In the very recent case of Norton v. Shelby County, 118 
U. S. 425, the rule is thus concisely stated by Mr. Justice 
Field :— 

“On many subjects the decisions of the courts of a State are 
merely advisory, to be followed or disregarded, according as they 
contain true or erroneous expositions of the law, as those of a foreign 
tribunal are treated. But on many subjects they must necessarily be 
conclusive: such as relate to the existence of her subordinate tribu- 
nals; the eligibility and election or appointment of their officers ; 
and the passage of her laws. No Fedéral court should refuse to accept 
such decisions as expressing on these subjects the law of the State. 
If, for instance, the Supreme Court of a State should hold that an act 
appearing on her statute book was never passed and never became a law, 
THE FEDERAL COURTS COULD NOT DISREGARD THE DECISION, AND 
DECLARE THAT IT WAS A LAW AND ENFORCE IT AS SUCH,” Citing 
South Ottawa vr. Perkins, Post 7. Supervisors, supra. 


Olcott « The Supervisors, 16 Wall. 678, which is greatly 
relied upon by the appellants, in reality, and when carefully 
considered, supports the present contention of the appellees. 

In that case, this Court declined to follow the decision of the 
Supreme Court of Wisconsin; but the reasons why, are not be- 
cause the question as to the validity of commercial securities 
was involved, but because the decision of the State court was 
upon a question of general, and not local, law. 

In that case, Mr. Justice Strong, on page 693, says : — 


“Tt is not claimed that the Constitution of Wisconsin contains any 
express denial of power in the Legislature to authorize municipal cor- 
porations to aid in the construction of railroads or to impose taxes 
for that purpose. Zhe entire legislative power of the State is confessedly 
vested in the General Assembly.” 


Not so in Arkansas. TZ/ere an express limitation or inhibi- 
tion is imposed upon the Legislature, and the Legislature is 
not of z¢se/f authorized to loan the credit of the State for any 


purpose. 


r 
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And again. In relation to the conclusive effect of the 
decision by the State court, the rule is thus stated, p. 689:— 


“It is undoubtedly true, in general, that this court does follow the 
decisions of the highest courts of the States respecting local questions 
peculiar to themselves, or respecting the construction of their own 
constitutions and laws. But it must be kept in mind that it is only 
decisions upon local questions, those which are peculiar to the sev- 
eral States, or adjudications upon the meaning of the Constitution or 
statutes of a State which the Federal courts adopt as rules for ther own 
tudgments. That Whiting v. Fond du Lac County was not a determi- 
nation of any question of /oca/ Jaw is manifest. It is not claimed to 
have been that. But it is relied upon as having given a construction 
to the Constitution of the State. Very plainly, however, such was not 
tts character or effect. The question considered by the court was not 
one of interpretation or construction. Zhe meaning of no provision of 
the State Constitution was considered or declared. “Nhat was considered 
was the wses for which faxation generally —taxation by any govern- 
ment — might be authorized, and particularly whether the construc- 
tion and maintenance of a railroad, owned by a corporation, is a 
matter of public concern. ... Now, whether a use is public or private 
is not a question of constitutional construction. Tt is a question of general 
law. It has as much reference to the Constitution of any other 
State as it has to the Constitution of Wisconsin. Its solution must 
be sought not in the decisions of any single State tribunal, but in 
general principles common to all courts. The nature of taxation, — 
what uses are public and what are private, and the extent of unrestricted 
legislative power are matters which, like questions of ‘commercial law, 
no State court can conclusively determine for us.” 


In Railroad Companies v. Schutte, 103 U. S. 118, Mr. Chief 
Justice Waite says : — 


“‘ At the outset, it will be conceded that the State bonds are uncon- 
stitutional. The Supreme Court of the State has three times so 
decided in cases where the question was directly presented by the 
pleadings and apparently fully argued. In State of Florida v. Ander- 
son, 91 U. S. 667, we said this delicate question was ‘one it was emi- 
nently proper the courts of Florida should determine’; and, while we 
are not now prepared to say that these decisions are conclusive on us, 
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they certainly are not of such doubtful correctness as to make it proper 
that they should be disregarded.” 


But why was the Court “not now prepared to say that these 
decisions are conclusive”? Is it because they relate to com- 
mercial securities? Not at all; du¢ decause the questions then 
bcfore the court did not absolutely require the court to pass 
upon the question whether the decisions of the Florida Supreme 
Court involved necessarily a construction or interpretation of 
a positive /oca/ law of the State in reference to its constitution- 
ality and a determination of the validity of the dends. 

The Legislature of Florida was expressly authorised to issue 
bonds of the State for, among other purposes, “perfecting pub- 
lic works.” The Supreme Court of that State, in the same 
case, expressly decided that railroads were public works within 
the meaning of the Constitution of that State, du they also 
held that the railroad in question did not fall within the class 
of roads intended to be atded. 

In view of this fact, this Court, if it had been necessary, 
might well have held that the question whether the bonds in 
controversy were, in that case, issued for “perfecting public 
works” is a geveral, and not a local question, upon precisely the 
same grounds that, in the case of Olcott v. Supervisors, before 
cited, they held that the question, ‘‘ Whether a use is public or 
private is not a question of constitutional construction ; it is 
a question of general law.” But the exigencies of the Schutte 
case did not call for the determination of that question; and 
the case was not decided upon that ground, but upon the ques- 
tion of the /adzlity of the defendant companies in connection 
with a certain certificate indorsed upon the bonds and in con- 
nection with an express lien in favor of the State aid bond- 
holders. This court held that such certificate was tantamount 
in law to a guaranty on the part of the companies that the 
bonds were valid. Consequently, the question of the effect to 
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be given to the decisions of the Florida court as to their valid- 
ity was not a material question in that case; for the /sadility 
and the licn existed, whether the State bonds were valid or 
invalid. 

In the Arkansas case, as we have seen, the authority of the 


‘Legislature, of stsc/f, to loan the credit of the State is abso. 


lutely and in express terms denied and prohibited. The solu- 
tion of the question of the validity of the act in that case 
depends wholly and entirely upon the question whether the 
positive provisions of the Constitution had been complied with 
and the statute passed in accordance with these provisions. 
That is a question which cannot be determined by the laws 
of New York or of any other State than Arkansas, or by the 
principles of general law, commercial or otherwise. That is the 
question which came before the Supreme Court of Arkansas 
for determination; and they decided that the bonds were 
utterly void, “ decause the authority to contract did not cxtst at 
the time the bonds were issued” ; and, that nobody should mis- 
understand their meaning, they added: “7 ¢s the lack of power 
to sell, not the abuse of powcr in making the sale, which renders 
the sale void. And upon this distinction as to contracts en- 
tered into by the State authorities wethout power to contract 
and that other class of cases, where the power to contract 
existed, but may have been abused, we rest our decision.” 

Now, wy and how did they arrive at the conclusion that 
“the authority to contract did not exist”? Mecessarily by con- 
sidering and deciding the question whether, in view of the limt- 
tation and inhibition imposcd upon the Legislature by the Con- 
stitution, the people of the State had ever legally given thetr 
consent to the proposed Act of July 21, 1868, and they decided 
that they had not. 

Whose province and duty is it, pray, to decide a/ what time 
a statute of a State becomes a law of the State, or whether it 
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ever becomes a law at all? What difference does it make in 
principle whether the defect in the statute consists in the neg- 
lect of the Legislature to observe certain constitutional re- 
quirements during the passage of the Act, as was the defect in 
the Ottawa cases before cited, or in neglecting in the Act 
to make suitable provisions for submitting the proposed Act to 
the people of the State when the Constitution of the State, as in 
Arkansas, requires that such consent shall be secured? In each 
case, the neglect was undoubtedly an oversight ; and the Leg- 
islature, in each case, undoubtedly zztended to perform its whole — 
duty and to comply with all the provisions of the Constitution 
necessary to be observed, in order to make their work valid and 
effectual. In the hurry and confusion of legislation, mistakes 
are liable to occur, the legal effect of which it is the duty of 
the courts of the State to declare; and I respectfully submit 
that it ts not the province of this Court, after the highest court 
of the State has given tts dectston tn such matters, where no 
Federal question or question of general law is involved, to under- 
take to exercise a supervisory jurisdiction over the State court, 
AND TO DECLARE A STATUTE TO BE VALID WHICH THE STATE 
COURT HAS SOLEMNLY ADJUDGED NOT TO HAVE BEEN CONSTITU- 
TIONALLY ENACTED. 

No decision by this Court can be found to sanction so mon- 
strous a doctrine; but the following cases, in addition to those 
I have referred to above, fully support my present con- 
tention :— 


Township of Elmwood v. Marcy, 92 U. S. 289. 
Fairfield County v. Gallatin, 100 U. S. 47. 

Boyd v. Alabama, 94 U. S. 645. 

Moores v. Nat. Bank, 104 U. S. 265. 

Claibourn County v. Brooks, 111 U. S. 401. 410. 
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If the Act of July 21, 1868, is unconstitutional, and the 
bonds issued thereunder null and void, the appellants are not 
entitled to relief under the decision in the case of Railroad 
Companies wv. Schutte, 103 U.S. 118. 


The appellants will contend that, even though the bonds in 
suit are void, they are entitled to enforce their alleged statutory 
lien against the companies, upon the principles declared in the 
case of Railroad Companies «. Schutte, 103 U. S. 118. 

The appellees contend that this case is so materially dif- 
ferent from the cases at bar that it can have no application 
to the present suits. 

Other questions than those which have a bearing upon these 
suits were involved in the Florida cases; and I will therefore 
state, as briefly as possible, only such facts as are relevant to 
the questions connected with the present controversy. 


On the 25th of May, 1870, the Tallahassee Railroad Com- 
pany and the Jacksonville, Pensacola and Mobile Railroad Com- 
pany became, pursuant to authority contained in the charter of the 
latter company, consolidated under the name of the latter corpora- 
tion. Prior to the consolidation, the railroads of the companies 
embraced in the consolidation had been sold by the trustees under 
the internal improvement fund of that State, under the authority 
of law, who claimed that there was a balance of $472,075 due from 
the purchasers, secured by a lien for the purchase money. This 
balance had not been paid when the above consolidation was made. 

Under the authority supposed to be contained in the charter 
of the Jacksonville, Pensacola and Mobile Railroad Company, under 
which the said consolidation took place, the State of Florida issued 
its bonds to the extent of $3,000,000, with interest coupons thereto 
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attached, te sail company i exchange for an equal amount of first 
mortgage bonds of said company with interest coupons thereto 
attached, secured by a statutory mortgage to the State upon its roads 
and properties, as provided by said charter. 

The Florida Central Railroad Company, a distinct corporation, 
also received from the State $1,000,000 of State aid bonds, issued 
under the authority supposed to be contained in an amendment to 
the aforesaid charter, and likewise gave in exchange therefor its own 
first mortgage bonds to the same amount, $1,000,000, /ékewise secured 
by amortgage to the State upon its road and properties, as provided in 
said amendment. | 


The title of the Act under which the above bonds were 
exchanged is, “An Act to perfect the Public Works of the 
State,’’ approved June 24, 1860. 


So much of the charter as was supposed to confer the neces- 
sary authority upon the State to issue its State aid bonds to the 
above companies is set out, as amended by the Act of January 28, 
1870, at length in the opinion of the court, pp. 123, 126. 

Section g of said charter provided for the issuance of State 
coupon bonds to the extent of sixteen thousand dollars per mile for 
the whole line and length of road owned by, or belonging to, said 
Jacksonville, Pensacola and Mobile Company, “ é exchange for first 
mortgage bonds of said railroad company, of the denomination of 
one thousand dollars,” dated January 1, 1870, payable to bearer in 
thirty years, with interest at eight per cent. per annum, payable 
semi-annually, at such place, both principal and interest, as the 
governor should designate. This section also contains detailed 
provisions as to the time and manner in which the State bonds 
shall be issued and executed, and also the proviso that when said 
company determines to pay the interest in gold upon their bonds, 
“upon giving notice to the governor of such intention, then the 
State bonds aforesaid, and the coupons for interest on said bonds, 
shall be payable in gold, notice of which shall be given bv the 
governor” in the manner provided in said section. 

Section 10 of the charter provides that “ ém exchange for the bonds 
of the State above described, the president of the company shall 
deliver to the governor of the State coupon bonds of the company, 
bearing a like rate of interest, payable to the State of Florida, 
signed by the president, sealed with the corporate seal; coupons 
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payable to the State of Florida, authenticated by the written or 
engraved signature of the president. The bonds shall be of such 
denominations, not less than one thousand dollars, as the said 
company may choose, and principal and interest shall be payable at 
the same time and place as the aforesaid State bonds.” 

Section 11 provides that “fo secure the principal and interest of 
the said company bonds, the State of Florida shall by this Act have 
a statutory lien, which shall be valid to all intents and purposes, as a 
first mortgage duly registered on the part of the road for which the 
State bonds were delivered, and on all the property of the com- 
pany, real and personal, appertaining to that part of the line which 
it may now have or may hereafter acquire, together with all the rights, 
franchises, and powers thereto belonging; and in case of a failure of 
the company to pay either principal or interest of its bonds, or any part 
thereof, for twelve months after the same shall become due, it shall be law- 
Jul for the governor to enter upon and take possession of said property and 
JSranchises, and sell the same at public auction, after having first given 
ninety days’ notice by public advertisement in at least one newspaper 
published in each of the following places: the city of New York, in 
the State of New York, the city of Savannah, in the State of Georgia, 
and in the city of Tallahassee, in the State of Florida, for lawful 
money of the United States, and for nothing else, except that the 
State, for its own protection, may become the purchaser at said sale, 
and may pay on said purchase any evidences of indebtedness the State 
may hold against said roads, which purchase money or said evidences 
of indebtedness shall be paid on the day of sale into the treasury of 
this State, or within ten days thereafter ; and all moneys arising from 
said sale and paid into the treasury of this State, as heretofore prescribed, 
shall be promptly and exclusively applied to the payment and satisfaction 
of the bonds issued by the State of Florida, under this Act; and in case 
the holders of said bonds do not present them for redemption within ninety 
days after said sale, the treasurer shall invest the same, or any part thereof 
which may be remaining in his hands, in the securities of the United 
States, to be held by the State of Florida, as TRUSTEE FOR THE BOND- 
HOLDERS, until said bondholders shall demand the same, upon whith de- 
mand the treasurer shall immediately turn over or pay said securities to 
the bondholders.”’ 


The section then sets forth the rights of the purchasers, 
which have no relation to the questions at issue in the 


present suit. 
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After the consolidation was perfected, the Jacksonville, Pen- 
sacola and Mobile Company executed its bonds payable to the 
State, for three million dollars, in conformity with Section 10 
of its charter, and received in exchange bonds of the State for 
the same amount, such as were provided for in Section 9, and 


in the following form :— 


“UNITED STATES OF AMERICA. 
STATE OF FLORIDA. 
No. .| [No. 


It is hereby certified that the State of Florida, justly owes to 
or bearer, one thousand dollars, redeemable in 
gold coin of the United States, at the Florida State agency, in the 
city of New York, on the first day of January, 1900, with interest 
thereon at the rate of eight per centum per annum, payable half-yearly 
at the said Florida State agency, in gold, on the first days of July and 
January in each year, from the date of this bond and until the prin- 
cipal be paid, on surrendering the proper coupons hereto annexed. 


Tallahassee, January 1, 1870. 


HARRISON REED, Governor, 


{Florida Great Seal. ] 
T. B. CONNER, Zyreasurer. 


e 
Issued in accordance with Act of the Legislature of Florida, 
approved January 28, 1870.” 


The following certificate, upon which the decision of this 
Court entirely hinges, when taken in connection with the 
express statutory first mortgage lien, and so far as relates to 
the liabilities of the companies, was indorsed upon all the State 
bonds before they were issued to the Jacksonville, Pensacola 
and Mobile Company, viz. :— 
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*“* INDORSEMENT. 


STATE OF FLORIDA. 
No. ] Thirty-vear eight per cent, bond. [ $1,000. 


“Payable January 1, 1900; interest payable 1st of July and Jan- 
uary, in gold, at Florida State agency, in the city of New York. 

“This bond is one of a series issued in aid of the Jacksonville, 
Pensacola and Mobile Railroad Company, to the extent of $16,000 
per mile upon completed road. The State of Florida holding the first 
mortgage bonds of said railroad company for a like amount, as further 
security to the holder thereof. 

HARRISON REED, 
Governor of Florida.” 


A similar certificate was also indorsed upon the bonds issued 
to the Florida Central Company. 

In March, 1872, the trustees of the Internal Improvement 
Fund of Florida began a suit in one of the State Circuit Courts 
to recover a balance which they alleged to be due from the pur- 
chasers at the aforesaid sale held February 6, 1867, under the 
internal improvement Act of the State, and to enforce an equi- 
table lien which they claimed to have on the property to secure 
the purchase moneys. 

This suit was brought against the Jacksonville, Pensacola and 
Mobile Company, which had acquired its title through said 
purchasers. After this suit was begun, one Holland recovered 
judgment against said company, levied upon and sold its rail- 
road under execution, became its purchaser at the sale held 
thereunder, and got into possession. He thereupon was made 
a party defendant to the suit of the trustees, and claimed in his 
answer to be the owner of the road, free of all liens in favor of 
the trustees, or of the State on account of the bonds exchanged 
for the company’s bonds, as above stated. The Supreme Court 
of the State, at its January term, 1876, decided that the title 
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which Holland took by his purchase was subject to the prior 
liens on the property, and that, although the bonds of the State 
were unconstitutional and void, the doxa fide holders of the 
State bonds were entitled to the benefit of the statutory lien to 
secure the company bonds which were given in exchange for 
the State bonds. See 

Holland v. State of Florida, 15 Fla. 455. 


In March, 1872, the State of Florida brought another suit in 
the same State Circuit Court against the Florida Central Rail- 
road Company and others, alleging that said company had 
defaulted in the payment of the interest on its own bonds given 
in exchange for the bonds of the State, and seeking to enforce 
the statutory lien by sale, and an application of the proceeds to 
the holders of the bonds of the State. Among other defences, 
the company set up the defence that the bonds of the State 
were unconstitutional and void, and that the railroad bonds 
were not a lien. This suit was also carried to the Supreme 
Court of the State by appeal, and that court decided, among 
other matters, first, that the State bonds were unconstitutional 
and void ; but, second, that the company was authorized to issue 
the bonds held by the State, and that thereby a first lien was 
created on the road of the company in favor of the dona fide 
holders of the State bonds. The court also decided that there 
was no proof in that case showing that any of the State bonds 
were actually so held. See 

State of Florida 7. Florida Central Railroad Company, 
15 Fla. 690. 


The first case of The Trustees of the Improvement Fund vz. 
The Jacksonville, Pensacola and Mobile Company came before 
the Supreme Court of Florida again at the January term, 1878 
(16 Fla. 708), and the court again decided that the State bonds 
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were unconstitutional, but that the statutory lien was good in 
favor of bona fide holders. They also decided that the lien of 
the trustees on the road of the company for the balance of the 
purchase money due on the sales under which the company got 
its title to the roads was prior in right to all others, and gave a 
decree in favor of the trustees for the balance due on the sales, 
six hundred and sixty-one thousand eight hundred and forty-five 
dollars and fifty-five cents, as of April 2, 1874. 

On the 30th of December, 1876, the holders of the State 
bonds, afterwards represented in the Schutte suits, the same ' 
being 2,751 of the bonds issued in aid of the Jacksonville, Pen- t 
sacola and Mobile Company, and one hundred and ninety-seven of 
of those issued in aid of the Florida Central Company, united f 
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and applied to the governor of the State to seize and sell the 
roads for their benefit, under the statutory liens above set forth 
in the charter of the company. The governor accordingly 
advertised the roads for sale, whereupon certain non-residents 
of the State filed two bills in the Circuit Court of the United 
States for the Northern District of Florida, one to enjoin the 
sale of the Florida Central Road, and the other to enjoin the 
sale of the road of the Jacksonville, Pensacola and Mobile Com- if 
pany. A preliminary injunction having been granted and the 


e 
sale stopped, Schutte and others, representing the State aid n 
bondholders, filed their bills in the same court to obtain a e 
decree for the sale of the roads to pay their bonds. Pleadings r 
were filed, and testimony taken, and certain proceedings had t, 
which do not affect the cases at bar. The cases at last came d 
on for final hearing, and in the Schutte suits a first lien was th 
declared in favor of the trustees of the Internal Improvement in 
Fund, upon a certain designated part of the road of the Jack- e- 


sonville, Pensacola and Mobile Company, for the payment of the 
balance of the original purchase money then unpaid, viz., 
$463,175.37, with interest at eight per cent. from March 20, 
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1869, and a second lien in favor of Schutte and his associates, 
upon the entire line of the said road, to secure the amount of 
State bonds held by them and given in exchange for the bonds 
of said company, the principal of which was $2,750,000, and the 
accrued interest $1,655,001.60. A first lien was declared on 
the Florida Central Road for $197,000 principal and $118,515.20 
interest on account of bonds of the State given in exchange for 
the bonds of that company, Provision was made in the decrees 
for the sale of the roads separately, and for the application of 
the proceeds to the payment of the several sums so tound to be 
due trom each respectively, in the order of the priority of the 
liens, The cases came, by appeal, betore this court. 

It is obvious that there are very marked ditterences between 
the Florida cases and the cases now betore the Court. 

ist. The statutory lien in the Florida cases was an EXPRESS 
first mortgage lien, to be enforced by the State “As TRUSTEE 
FOR THE BONDHOLDERs,”’ and for their benefit. 

2d. In the cases at bar, no such nor similar certificate is 
to be found in or upon the Arkansas State aid bonds as is 
found indorsed on the Florida bonds, éy which certificate a 
Aistinct and independent ladility, to wit, that of guarantor or 
indorser, is created on the part of the companies when they 
sold the State aid bonds with this certificate indorsed thereon, 

sd. AML the bonds and coupons thereto attached issued by 
the Florida companies to the State were “ first mortgage” non- 
negotiable bonds, both payable to the State of Florida, and the 
Act did not contemplate that the companies should issue any 
other first mortgage bonds. Consequently, no questions as 
to priority of lien could arise in the Florida cases; and the 
contest was wholly between the State, acting, by express pro- 
visions of the statute, “as TRUSTEE FOR THE BONDHOLDERS,” 
and the companies to which the State aid bonds had been 
issued, and by them sold wth @ guaranty as to their validsty, 
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Mr. Chief Justice Waite, in delivering the opinion of the 
court, says, on pages 139, 140: — 


* At the outset it will be conceded that the State bonds are unconsts- 
tuttonal.... But it by no means follows that because the Sfeé is not 
liable on its bonds the companies are free from responsibility woder their 
statutory mortgages. By the eupress Arvrssions of the dat the State 
bonds were to be given to the company in exchange for its own bonds, 

“The wmAger, not the State, was to use and dispose of the Que& 
bonds, The object of the State was to aid the company with its credit. 

The Ste& bonds were to be made payable to bearer and negotiable, 
while the company bonds were to the Sal adv, and net aeubiadlle, 
The comfery bonds were to be coupon bends payable at the same 
tame and place as the Ste% bonds, and, if the cvmpery paid its inter 
est in gold, it was the duty of the Sta to pay in the same way, It 
is clear, therefore, the intention was that, as detween the State and the 
company, the State was to be guarantor of the company’s bonds, and 
the company the principal debtor. With the public, however, tt was 
different. There the State was the debtor, and the company was ,only 
known through the statutes under which the bonds were put out, AND 
THE CERTIFICATES INDORSED ON THE BONDS THEMSELVES, which were 
that the State held “ the first mortgage bonds of the railroad company for 
a like amount AS SECURITY TO THE HOLDER HEREOF.” Such donds of 
the State, with such indorsements, the company put on the market and 
sold. Under these circumstances the CERTIFICATE OF THE GOVERNOR AS 
TO THE SECURITY HELD BY THE STATE IS IN LEGA! EFFECT THE CER- 
HIFICATE OF THE COMPANY ITSELF, AND EQUIVALENT TO AN ENGAGE: 
MENT ON THE PART OF THE COMPANY THAT THE BOND, So PAR AS THE 
SECURITY IS CONCERNED, [IS THE VALID ORLIGATION OF THE STATE, 
The case is clearly within the reason of the rule which makes every 
indorser of commercial paper THE GUARANTOR OF THE GENUINENESS 
AND VALIDITY OF THE INSTRUMENT HE INDORSES, We cannot doubt 
that, UNDER THESE CIRCUMSTANCES, the Company is estopped, sO FAR 
AS ITS OWN LIABILITIES ARE CONCERNED, from denying the validity 
of the bonds. HAVING NEGOTIATED THEM ON THE FAITH OF SUCH 
A CERTIFICATE, THE COMPANY MUST BE HELD TU HAVE AGREED, AS 
PART OF ITS OWN CONTRACT, WHATEVER THAT WAS, THAT THE BONDS 
WERE OBLIGATORY.” 


“The company ts estopped.” How estopped? By tts contract, 
in precisely the same way as any party, who has entered into a 
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contract of indorsement or guaranty), is estopped from denying 
the validity of the paper he indorses or guarantees. 


That this, and this only, is what is meant, is made clear by the 
very next sentence in the opinion of the court, which explains 
the nature of the estoppel referred to. “‘ Having negotiated 
them on the faith of such a certificate, the company must be 
held to have agreed, AS PART OF ITS OWN CONTRACT, whatever 
that was, that the bonds were obligatory.” 


On page 141, the learned Chief Justice describes the nature 
of the statutory lien created by the Florida Act, and concludes 
that subject as follows :— 


“It would seem as though language could not be used indicating 
more clearly an intention to have the lien what the governor, when ‘he 
made the exchange, certified it.to be, A SECURITY FOR THE HOLDERS 
OF THE STATE BONDS. It is quite true that, by Section 13 of the Act 
under which the Jacksonville, Pensacola and Mobile Company was 
organized, the company could, at any time before maturity, pay off its 
own bonds in national currency, or in bonds of the State; dut that does not 
change the character of the trust created by Section 11 in case no such pay- 
ment was made. Here no payment of any kind has been made, and 
no foreclosure of the lien has been attempted by the State, except in 
the interest of the bondholders. The State, from the beginning, Aas rec- 
ognized its obligations as trustee, and, on the request of the bondholders, 
commenced the proceedings under the authority of this statute which have 
resulted in the present suits. Indeed, one of the decisions against the 
constitutionality of the bonds was rendered in a suit instituted by the 
State, apparently on its motion, to enforce the lien on behalf of 
the bondholders. Jn our opinion there is no occasion for applying here 
the doctrines of subrogation, BECAUSE, IN UNMISTAKABLE LANGUAGE, THE 
STATUTE HAS MADE THE MORTGAGE OF THE COMPANY SECURITY FOR 
THE PAYMENT OF THE OBLIGATIONS OF THE STATE, This we under- 
stand to be in acordance with the opinion of the State court as ex- 
pressed in the Holland and Florida Central cases, reported in the 
Fifteenth and Sixteenth of Florida Reports.”’ 
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And again on page 145 the court say: — 


“The bonds of the State in the open market purported to be what 
they called for. The companies put them out, and in legal effect, as we 
think, sadersed them. <A bona fide holder can now require the indorser 
fo respond to his indorsement commercially ; that is to say, by paying 
what he in effect agreed the maker must pay.” 


Accordingly, this court affirmed the decree in favor of the 
State bondholders of over $4,496,000, principal and interest, 
against the Jacksonville, Pensacola and Mobile Company, and 
of more than $315,515 against the Florida Central Company, 
and also affirmed the decrees of the Circuit Court ordering a 
sale under the statutory lien. 

Now, as the principal sums of neither the State nor of the 
companies’ bonds were due and payable until January 1, 1900, 
it is clear that the liability which thts court enforced must have 
originated tn the guaranty or indorsement contained tn the certifi- 
cate. 

The case of Otis v. Cullom, 92 U.S. 447, decides that, while 
the vendor of municipal securities is liable er delicto for false 
and fraudulent representations knowingly made by him in 
regard to the validity of the securities he sells, still his liability 
ex contractu does not extend beyond the implied warranty on 
his part that they belong to him, and that they are not forgeries. 
He does not by implication warrant that the municipal corpora- 
tion had authority to issue the securities, and that the bonds are 
valid. “If the buyer desires special protection,” say the court, 
“he must take a guaranty. He can dictate its terms, and refuse 
to buy unless tt be given. If not taken, he cannot occupy the van- 
tage ground upon which it would have placed him” 

In that case the suit was brought to recover the amount paid 
for certain bonds of the city of Topeka which, subsequently to 
the purchase, the Supreme Court held to be votd for want of 
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power in the Legislature to pass the Acts which purported to 
authorize their issue. 
Loan Association 7. Topeka, 20 Wall. 655 


Neither the element of fraud nor of express warranty 
existed in the case. 

Now, in view of this decision in Otis v. Cullom, the Court 
was required in the Florida cases to find an express stipulation 
as to the ve/idity of the bonds, or an cxpress guaranty. The 
certificate indorsed on the bonds which the companics adopted as 
their own, when they accepted and sold the bonds, furnished 
the crpress stipulation or express guaranty which was wanting in 
Otis v. Cullom and created the liability of the companies. 


b. 


Judge Caldwell, in his opinion overruling the demurrer, 15 
Fed. Rep. 21, after quoting from the opinion of this court as to 
the effect of the above certificate, says : — 


“These observations of the court are applicable to the case at bar, 
If the recitals in the bonds in the one case and the governor’s certifi- 
cate in the other are contrasted, the superior force and strength of the 
former for the purpose of creating an estoppel against the company 
cannot escape attention. By negotiating bonds payable to itself, 
with this recital, the company must be held to have represented that 
they were issued under a valid Act of the General Assembly, and that 
the proposition contained in the Act to loan the credit of the State 
to the railroad company had ‘ been submitted to and duly ratified by 
the people of the State.’”’ 
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I will contrast the certificate in the one case with the recitals 
in the other case :— 


CERTIFICATE ON FLORIDA | RECITALS IN ARKANSAS 
Bonps. | BonpDs. 
This bond is one of a series | Issued in pursuance of an Act 


issued in aid of the Jacksonville, | of the General Assembly of the 
Pensacola and Mobile Railroad | State of Arkansas, approved July 
Company to the extent of $16,- | 12, 1868, entitled “An Act to aid 
000 per mile upon completed | in the construction of railroads,” 
roads, the State of Florida holding | the said Act having been sub- 
the first mortgage bonds of said | mitted to and duly ratified by the 
railroad company for a like amount | people of the State at the general 
as further security to the holder | election, held Nov. 3, 1868. 
hereof. 


Now, ¢his recttal in the Arkansas bond ts a simple, plain state- 
ment of the authority under which the bond purports to have been 
issued, — just the kind of recital one finds in any bond of that 
character or class. It does not profess to be anything more, 
nor fo contain any suggestion or representation that the purchaser 
has any other security than “the faith and credit of the State 
hereby solemnly and irrevocably pledged for the payment of 
the interest and redemption of the principal of this bond.” By 
the recital the purchaser is referred to the Act, and, by examin- 
ing the Act, as the law requires him to do, he finds the source 
of power to issue the bonds and /is security for thetr payment, 
if there be any security beyond the solemnly plighted faith and 
credit of the State. 

On the face of the Florida bond, it is recited that it is 
“issued in accordance with the Act of the Legislature of Flor- 
ida, approved January 28, 1870.” The Court paid no attention 
to this recital. 

It is inserted for precisely the same purpose as is the recital 
in the Arkansas bonds. But, in addition to this recital, the 
governor indorses on the back of the bond the name of the 


152 


company to which the bond is issued, and the statement that 
the State of Florida holds the first mortgage bonds of said 
company for a like amount “AS FURTHER SECURITY TO THE 
HOLDER HEREOF.” | 

“ FURTHER SECURITY.” “ Further” to what? To the security 
of the promise of the State to pay the principal and interest of 
the bond. 

How “further”? By the stipulation or guaranty that the 
State bond is secured by “ the first mortgage bonds of said rail- 
road company for a like amount.” | 

The recitals in the Arkansas bonds contatn absolutely nothing 
which can be tortured into swch or a similar guaranty as to the 
validity of the bonds as exists in the certificate on the Florida 
bonds. 

It is clear, therefore, that the liability of the defendant cor- 
porations, if any exists, to pay the Arkansas State aid bonds, 
must arise in some other way than upon a gavrwniy on the fart 
of the original compantes that the bonds are valid. And 1 sub- 
mit that the decision of the Supreme Court in the Florida cases 
tx that regard’ has no application whatever to the cases at bar. 


It was not a dithcult matter tor this Court in the Florida cases 
to connect the estoppel created by the contract of guaranty con- 
tained in the certificate with the express statutory mortgage 
lien which the statute required the State to entorce as “ trwstee 
for the bondholders.” But how is it possible, under any prin- 
ciple of law or equity, to connect the equitable lien asserted by 
the appellants in the cases at bar with the alleged estoppel 
against the old original companies, which estoppel could 
have originated in no other way than from the act of the 
companies in putting out the State aid bonds ? 

Now, whether these old original companies would be estopped 
from denying the validity of either the State bonds or of the 
Act, in a suit against t#em by the appellants to enforce the 
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equitable lien now asserted, is a question which does not con- 
cern the appellees. 

If the State of Arkansas had been invested with the power to 
tssuc the bonds in question with the recitals therein contained, 
then perhaps the vriginal companies would be estopped dy the 
recitals from setting up the fact that an election had not been 
held, or that the requisite majority had not voted in favor of 
the loan, or that the bonds were invalid for any s#formality. 


Coloma 7. Eaves, 92 U. S. 491. 


But when, as in the cases at bar, the bonds are, for the pur- 
poses of this branch of the argument, to be treated as uéter/y 
void for want of power, an entirely different question is pre- 
sented. 

If I am right in asserting that no contract on the part of the 
original companies as to the ca/idtty of the bonds exists by 
virtue of these recitals, then no esfepffe/ can arise by contract, 
as in the case of an indorser or guarantor, and as in the Flerida 
cases, The recitals in the Arkansas bonds avy as mack ae 
anthertced as ts the promise te An 

Assuming that the original companies are estopped, sa Ars, 
from denying the facts contained in the recitals of the Arkansas 
bonds, whr vshonldany greater liability attack te them en that 
account than attached te the bank which seld the Topeka bonds 
referred to in the case of Otis * Cullom, 92 U. S. 447? If it 
be objected that the companies got the benefit of the bonds, 
and are, therefore, estopped from denying their liability, the 
same may be said of the bank in Otis 7. Cullom. None of the 
cases referred to by the learned counsel, upon the subject of 

estoppel, support the proposition for which they contend. This 
Court has decided over and over again that “where there is 
a total want of authority to issue the bonds there can be no 
such thing as a 4ona fide holding,” and there is nothing in the 
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Florida cases which conflicts with that well-settled rule; for in 
those cases the plaintiffs were the dova fide holders of bonds 
which had been warranted by the companics to be valid, and their 
right to recover was based on that guaranty. In the cases at 
bar no such nor s.milar guaranty can be found. The recitals 
in the bonds are as unauthorized as the bonds themselves, and 


can, therefore, create no estoppel. 

The defendant corporations have neither received nor sold, 
nor indorsed nor guaranteed, any State aid bonds of the State 
of Arkansas ; and, so far from asserting their validity, they have, 
ever since they had their being, persistently maintained that 
the law under which the bonds were issued to the original com- 
panies was wholly unconstitutional, and the bonds themselves 


utterly void. 


Again, the State of Arkansas, so far from manifesting any 
desire to act as trustee for the holders of the bonds issued under 
the Act of July 21, 1868, has not only repealed the supplemen- 
tary Act of April 10, 1869, which provided the machinery for 
assessing and collecting the taxes to be imposed under the 
former Act, July 21, 1868, but she has, by an amendment to her 
Constitution, absolutely prohibited the payment of her State aid 
bonds. In the Florida cases the fact that, by the express term 
of the statute itself, the State was declared to be a “TRUSTEE 
FOR THE BONDHOLDERS,’ and that she thereafter recognized 
her obligations as such by bringing a suit in her own courts 
Jor the benefit of her cestut que trusts, is one of the material 
facts which is dwelt upon in the opinion of the learned Chief 
Justice of this court, and is in such decided contrast with the 
action of the State of Arkansas that it can be explained on no 
other theory than that the latter State never intended to as- 
sume any such relation. 
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In his opinion overruling the demurrer, (15 Fed. Rep. p. 23), 
Judge Caldwell decides that this Florida case is conclusive 
authority in favor of the appellants’ contention that the seventh 
and eighth sections of the Arkansas Act of July 21, 1868, can be 
separated from that part of the Act which relates to the issue 
of the bonds, and that the lien alleged to be created by those 
sections can be enforced. His statement upon that point is as 


follows :— 


“In the case at bar it is contended that if the provision of the Act 
of 1868 in relation to the issue of the State bonds is void, the one in 
relation to the statutory lien is void also. ‘This was the contention 
before the Supreme Court in the Florida case, and was thus answered 
by the court: ‘It is contended, however, that as the provisions of the 
Act in respect to the execution and exchange of the State bonds is 


unconstitutional, the one in relation to the statutory lien on the 
property of the company is void also, and must fall. We do not so 
understand the law. Undoubtedly a constitutional part of a statute 
may be so connected with that which is unconstitutional as to make it 
impossible, if the unconstitutional part is stricken out, to give effect to 
what, taking the whole together, appears to have been the legislative 
will. In such a case the whole statute is void; but in this, as in every 
other statutory construction, all depends upon the intention of the 
Legislature, as shown by the general scope of the law. 

“* To our minds it is clear, in the present case, that the object of the 
Legislature was, not to create a debt which the State was expected to 
pay, but to aid the company in borrowing money upon the credit of 
the State. As between the State and the company, the debt for the 
money borrowed was to be the debt of the company. If the State 
paid its bonds from its own funds, the mortgage could be enforced to 
compel the company to make the State good for all such payments. 
If the State did not pay, then the creditors had their own recourse 
upon the mortgage. The, State credit, so far as the State and the 
company were concerned, was only to aid the company in borrowing 
money on its own bonds. In any event, the company was to be bound 
for the payment of the entire debt when it matured, and its property 
was to be given as security. Under these circumstances, it seems to 
us that the unconstitutional part of the statute may be stricken out and 
the obligation of the company, including its statutory mortgage in 
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favor of the State bondholders, left in full force. The striking out 
is not necessarily by erasing words, but it may be by disregarding the 
unconstitutional provision, and reading the statute as if that provision 
was not there. These bonds, as State obligations, were void, but as 
against the company which had actually put them out, they were 
good.’ This judgment of the Supreme Court in a case on all fours 
with the case at bar concludes the question.” 


I respectfully submit that the facts in the Florida cases 
differ so materially and vitally from the facts in the cases at bar 
upon this subject as to render the decision in the Florida case 
utterly inapplicable to the contention now before the Court. 


ist. Zhe Constitution of the State of Flortda did not inhibit 
the Legislature from loaning tts credit, or require the people of 
the State to express their consent to a proposed loan of tts credit. 
Per contra, the Legislature was tn express terms authorized to 
issue bonds of the State “ for the purpose,” as stated in the Con- 
stitution, ‘OF PERFECTING PUBLIC WORKS.” 

The Supreme Court of the State decided that railroads are 
included under the words “public works,” du¢ held that the 
ratlroads tn question did not belong to the system of railroads 
tntended to be benefited. 

The question, therefore, in the Florida cases involved 
simply an aduse of the power to make the loan on the part of 
the Legislature, and not a /ofa/ lack of power, as in the Arkansas 
cases. 


2d. The power to issue the bonds in the Florida cases in ex- 
change for the bonds of the companies was contained in Sections 
g and 10 of the charter of the companies ; and, if those sections 
are stricken out, the remaining sections of the Act may well 
stand as a constitutional enactment. The statutory lien in the 
eleventh section of the Florida Act was given, in the express 
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language of the Act, “to secure the principal and interest of the 
satd company bonds.” To the extent that the companies had 
sold the State bonds, issued in exchange for the company 
| bonds, the companies had received a valuable consideration, and 
the purchasers thereof had the right to look to the statutory 
lien for their security ; for the same section provided that “all 
moneys arising from said sale” under the lien, “and paid into 
the treasury of this State, as heretofore prescribed, shad/ be 
promptly and cxclusively applicd to the payment and satisfaction 
of the bonds issued by the State of Florida under this Act.” 


Now, as this statutory lien was in express terms given to the 
State of Florida, not for her own protection, but “ as trustee for 
the bondhelders,’—the State aid bendholders,—and for their 
benefit, the right of the bondholders to call upon the State to 
enforce the trust manifestly cannot be affected by the fact that 
the Legislature had exceeded its power in undertaking to 
authorize the State and the companies mutually to exchange 
their bonds. 

I respectfully submit, in concluding this branch of my argu- 
ment, that the decision of this Court in the Florida cases can 
have no bearing upon any of the questions involved in the 
present suits, whether those questions relate to the subject 
now under discussion, or to the true relations of the State aid 
bondholders to the companies and the State respectively, or to 
the right of the State aid bondholders to enforce or to be 
subrogated to any alleged lien, or to the doctrine of estoppel 
growing out of recitals in bonds judicially determined to be 
utterly null and void. And yet, if I understand correctly the 
argument of the learned counsel for the appellants and the 
opinion of Judge Caldwell, the decision in these cases is cited 
in support of all the above subjects of contention. This must 
be my apology for devoting so much time and space to the 
consideration of the decision in the Florida cases. 
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VII. 


The defendant corporations hold the legal titles to their 
respective roads and properties as bona fide purchasers 
thereof for value and without notice of the liens now asserted 


by the appellants. 


In reference to this contention, Mr. Justice Miller says in his 
opinion (page 250 of the printed record in Tompkins'’s suit) : — 


“If IL do not go into this question, it is not because it is unworthy 
of consideration, but because | am of opinion that no lien in favor of 
the holders of the State bonds was created by the Acts of the 
Arkansas Legislature; and, if such a lien can possibly be inferred in 
favor of the State, it does not pass to the creditors of the State, either 
by anything found in the statute itself, or by any recognized principle 
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of law.” 


eo 
A. ' 
Per contra, Judge Caldwell, in his dissenting opinion (page 
260 of the same record), says :— 
“ The defendant company, now owning the road, is in no plight to set 
up the plea of innocent purchaser.” . 


The “defendant company”’ here referred to is the Little 
Rock and Fort Smith Railway, and the reason which Judge 
Caldwell first assigns is thus stated by him, viz. : — 


“It acquired the road by purchase at a sale made under a decree 
foreclosing a mortgage executed by the old company to secure its own ' 
bonds after the award of State aid and the lien of the State had 
attached under the Act of 1868. The bill filed in that case set out | 
the fact of the award of State aid, and the receipt of the State bonds 
by the company under the Act of 1868, and that the road had been 
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placed in the hands of a receiver, under the provisions of the Act of 
1869, and one of the prayers of the bill was that the mortgaged 
property might ‘be sold subject to the lien of the State of Arkansas, 
if such lien was found to exist and to be prior to that of the mortgage 
set out in the bill.’ The State was not a party, and could not be 
made such; and, no bondholder intervening, it was not possible to 
adjudicate the question in that case. The purchaser at the fore- 
closure sale was bound to take notice of all liens the existence of 
which was disclosed in the bill. 


Brant 7. Virginia Coal Company, 93 U. S. 326.” 


The allegations in the bill of complaint in the foreclosure 
suit may be found on pages 183 to 187 of the printed record in 
Tompkins’s suit, and by reference thereto it will be seen that 
the complainant in that suit nowhere admats the cxtstence of 
any lien in favor of the State. After setting forth the issue of 
the State aid bonds to the old Fort Smith Company, the bill 
“avers that none of said State aid bonds were issued to said 
company until long after the execution and delivery of the 
aforesaid mortgage,” ¢.c., the mortgage then sought to be fore- 
closed. 

And in regard to the appointment of a receiver the bill, after 
setting forth the various defaults of the company in payment 
of the interest tax to the State, alleges that the treasurer of 
the State “has filed his petition, as required by law, in the 
Pulaski Chancery Court, setting forth the amount due from 
said company and the fact of default, and praying for the issue 
of the writ of sequestration and the appointment of a receiver 
to recetve the revenue and income of said company in his behalf, 
and in compliance with the provisions of said Act, approved 
April 10, 1869, hereinbefore more particularly set forth, which 
said writ of sequestration issued upon the filing of the petition 
of the same, and one S. B. Beaumont, now of Little Rock afore- 
said, is now acting as receiver as aforesaid.” 
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One of the prayers of said bill is that the property described 
in that mortgage, the vat/read mortgage, “be sold, subject to 
the lien of the State of Arkansas, if your honors shall find and 
decree that any lien exists tn favor of satd State prior to the lien 
created by said decd of mortgage.” 

The decree of sale which was approved and confirmed by the 
present dissenting judge contains no reference whatever to 
any lien other than that contained in the mortgage; and aclean 
sale was ordered of the described property, subject to no claims 
or demands, much less /tzexs, whatsoever. (See pages 143, 144, 
and 145 of the printed record in Tompkins'’s suit.) 

Substantially the same remarks are true in reference to the 
allegations in the bills of complaint to foreclose the mortgages 
executed by the Pine Bluff and Ouachita Companies and to 
the decrees of sale rendered therein. 

I submit that the case of Brant v. Virginia Coal Company, 
cited supra, has no application whatever to the contention now 


before the court. 

The same learned judge, after stating in connection with his 
foregoing assertion that ‘the difference between the amount 
of the 47d¢ and the value of the property is suggestive,” pro- 
ceeds to state another reason why the defendant Little Rock 
and Fort Smith Railway corporation had notice of the lien 
now set up by the appellants, as follows, viz.:— 


“That the purchase was made subject to the prior lien of the 
State is not left to conjecture. : 

“The decree confirming the sale declares that the new company 
shall, as part of the consideration of the conveyance to it of the 
mortgaged property, compromise or pay such claims against the Little 
Rock and Fort Smith Railroad Company as C. W. Huntington, 
George Ripley, and Henry A. Whitney may, within one year from 
the date hereof, approve, and upon such terms and in such manner as 
they may prescribe, subject to the approval of this court.” 
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The learned judge then sets forth extracts from the report 
made by said commissioners upon certain claims presented 
by persons who, in 1871, after the contractors for building 
the road had failed, had advanced moneys to pay the interest 
on the State aid bonds which had then been loaned to the 
old Fort Smith Company. The fact that the commissioners 
allowed these claims, and “the language of the report, that 
‘the new company, when it comes to settle with the State, will 
receive credit for the amount thus paid,’ and their statement 
that ‘every member of the new corporation equally enjoys the 
benefit of this payment,’ conclusively shows,” to Judge Cald- 
well’s mind, “that the present defendant purchased, expecting 
to pay off the State aid bonds as a prior lien.” 


It is to be borne in mind that this provision was inserted in 
the decree confirming the sale of the /and grant, after the sale 
of the road had been confirmed; also, that this purchase was 
made and confirmed a year bcfore the above report was made by 
the commissioners. As they were neither the agents nor 
representatives of the corporation in making such purchase, 
but were simply appointed by the Court at the request of cer- 
tain bondholders, for the purpose of adjudicating certain claims 
against the old company, it is difficult to see how any knowl- 
edge they acquired in that capacity, or how the reasons which 
they gave to the court for making their awards, can be held to 
affect the new corporation with notice of any lien, under a pur- 
chase made over a year before. Other claims than claims of 
this nature were presented to and passed upon by said com- 
missioners, such as claims by mortgage bondholders who, after 
the contractors had failed and the road was in the hands of the 
sheriff and attaching creditors, had advanced to the old com- 
pany large sums of money to build ten additional miles of 
road, in order to prevent a forfeiture of the land grant; and, 
again, by mortgage bondholders who in 1873 had built for the 
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old company forty additional miles of road to Clarksville, for 
the same purpose. For all these advances the old company 
had given its notes, secured to a very small amount ; and these 
mortgage bondholders considered that they had an equitable 
claim upon the new company for reimbursement, but which 
claims the new company could not lawfully pay, except pro- 
vision therefor was made in the decree of confirmation. All 
these matters were fully explained to the present dissenting 
_ judge when the sales were confirmed by him; and not only 
he, but this Court also, in Shaw 7. Railroad Company, 100 
U. S. 605, decided that such a provision was just and proper 
under the circumstances of the case. (See paragraphs 7 and 
g of agreed statement, pages 170, 171, 172 of printed record 
in Tompkins’s suit, also page 223 of same record.) There is 
nothing in the record to show, and no evidence can be pro- 
duced to show, that either the State of Arkansas or any of 
the holders of her State aid bonds ever presented any claim 
before said commissioners looking to the payment of interest 
upon said bonds or the settlement of any lien thereunder, or 
that it was contemplated that they would. 
Again, Judge Caldwell says in his dissenting opinion (page 


262 of the printed record) : — 


“The new company, between the date of its organization and the 
date of the decision of the Supreme Court of the State, in June, 1877, 
holding the Act under which the bonds were issued unconstitutional, 
purchased in State aid bonds to the amount of $627,000, exclusive of 
interest, which bonds it now holds. These bonds were obviously 
purchased to be used in extinguishing the State lien. The defendant 
is unable to give any other explanation of their purchase.” 


What if the company did, in the course of over two years 
after its creation and the purchase of its properties, buy in the 
amount of bonds stated, for the purpose of turning them into 
the State when she made claim upon the company, if ever she 
should, and it should be held, by competent judicial authority, 
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that the new company was liable to the State for the bonds 
advanced to the old company? Is that such proof as the law 
requires that the new company, whew it purchased its road, had 
notice of the lien now set up by the appellants ? 


But none of the latter reasons thus assigned by Judge Cald- 
well have any application to the sales of the railroads formerly 
owned by the Little Rock, Pine Bluff and New Orleans Rail- 
road Company, and by the Mississippi, Ouachita and Red 
River Railroad Company, both of which were bought and are 
now owned by the Little Rock, Mississippi River and Texas 


Railway, one of the appellees. 


B. 


Neither the Act of July 21, 1868, nor the Act of April 10, 
1869, constitutes notice. 


The appellants contend that as to the latter company, and 
also as to the Little Rock and Fort Smith Railway, the Acts of 
July 21, 1868, and April 10, 1869, constituted notice of the lien 
now set up by the appellants. 

It is to be borne in mind that the latter Act had been repealed 
by the Act of May 29, 1874, before the sales were had under 
which the appellees respectively derive their titles. 


The cases of Memphis and Little Rock Railroad Co. v. The 
State, 37 Ark. 642, and Ketchum v. St. Louis, supra, are cited 
as sustaining the appellants’ present contention. 

Now, in both these cases the ames of the companies to 
which the loans were made, were specifically mentioned in the 
Acts, and the nature and character of the security received 
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‘were expressly stated. Those Acts were public Acts, and I 
have heretofore referred to the Acts in the Ketchum case. 


See pages 42, 45, 46 of this brief. 


The Act referred to in the Memphis and Little Rock Rail- 
road case, above cited, is as follows :— 


“An Act lending one hundred thousand dollars to the Memphis 
and Little Rock Railroad Company. 

“Whereas the Memphis and Little Rock Railroad have nearly 
graded, bridged and prepared for the rails their division of said road 
from White River to the Arkansas River, and have purchased the iron 
necessary to lay down upon said road ; Avd whereas this most im- 
portant enterprise for the State of Arkansas is now in most imminent 
danger of suspension and being struck down just at the most critical 
juncture, with success almost within its grasp, for the want of means 
to pay the duty on the iron and placing the same on the track ; And 
whereas the present alarming state of the country imperatively de- 
mands that the capital of our State be placed in connection with the 
States east of us by the most rapid communication,— therefore, 


“ Be it enacted by the General Assembly of the State of Arkansas : — 


“Section 1. That the sum of one hundred thousand dollars be 
appropriated out of the five per cent. fund, and loaned to the said 
company for ten years, at eight per cent. interest, payable annually, 
secured by mortgage on said road and the rolling stock of the said 
company belonging to said road; Provided, That said company 
shall guarantee in a penal bond, with a forfeiture of fifty thousand 
dollars, that they will finish the aforesaid division, from White River 
to the Arkansas River, within twelve months from the payment of 
this appropriation. 

“Section 2. Be it further enacted, That this Act shall take effect 
and be in force from and after its passage. 

“Approved January 3, 1861.” 


The statement of that case finds that the State made the 
loan, and that on January 10, 1861, the railroad company 
executed and delivered to the State its promissory note for one 
hundred thousand dollars, and also executed and delivered a 


> 
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mortgage by which it conveyed to the State its road and rolling 
stock to secure payment of the sum so lent, and the accruing 
interest. This deed was never recorded. On March 11, 1867, 
the General Assembly, by an Act approved on that day, re- 
mitted all interest that had then accrued upon said loan. 

In view of these facts, the following statement from the 
opinion of the court is not surprising :— 


“It is conceded by the company’s counsel that, notwithstanding the 
mortgage, to foreclose which this suit was brought, was never filed for 
record, it is yet a lien upon the equity of redemption, which remained 
n the original company after the execution of the first or Brinkley 
mortgage. ‘This is upon the principle that the loan and stipulated 
security were in pursuance of a public statute, of which all persons 
were required, at their peril, to take notice, and the State must not 
be prejudiced by the negligence of her agents.” 


But neither the Arkansas State aid Act of July 21, 1868, nor 
the supplemental Act of April 10, 1869, des¢gnates or pretends 
to designate by Name a single company to which the State aid, 
bonds shall be granted. That whole subject, as we have seen, 
is left evtirely to the Board of Railroad Commissioners, without 
even the right of appeal on the part of the State from their 
decision. There is no provision either in the Act of July 21, 
1868, or in the Act establishing the Board of Railroad Com- 
missioners, which requires the Board of Railroad Commissioners 
to keep a record of their proceedings, or authorises the public to 
inspect their records for any purpose, much less to make it incum- 
bent upon the purchasers of railroad bonds, issued under the laws 
of that State, to examine such records with reference to the exist- 
ence of any licns whatsoever. AJ\\ the duties which the Rail- 
road Commissioners were required to perform under any law of 
the State then in force were the duties prescribed by the State 
aid Act of July 21, 1868; and, considering the nature of those 
duties, it may well be presumed that the Legislature did not 


2 ee wstieideCNG tE IR SR 
ee 


A ome 


166 


intend that the commissioners should be compelled at all times 
and at the solicitation of any person to make public their pro- 
ceedings. The office of Railroad Commissioners was not a 
constitutional office. 

The statute cannot give notice of anything more than the 
statute itself contains or in express terms refers to; and as it 
is silent as to the names of the companies which might be ben- 
efited by its provisions, and affords no further information upon 
that subject, directly or indirectly, it is a contradiction in terms 
to say that in the cases at bar the appellees were notified by 
the Act itself of the existence of any liens whatsoever upon 
the respective roads and properties of the appellees. 

The burden is upon the appellants to prove that the appel- 
lees had notice, either actual or constructive, of the liens NOW 
CLAIMED TO EXIST. 

There is no proof nor admission in the agreed statement of 
facts, in either of these suits, that any first mortgage bond- 
holder of the original companies had actual notice of the Act 
of July 21, 1868, or April 10, 1869, or that the State had issued 
any State aid bonds, when he first bought his bonds. On the 
contrary, the agreed facts in the Fort Smith Railway case 
show that $1,700,000 first mortgage bonds upon the rat/road 
of the old company, wcarly one-half of the total authorized issue, 
had been sold before any State aid bonds had been issued to 
any company. 

It appears from the agreed statement of facts in doth suits 


that no other persons than first mortgage bondholders of the old ’ 


original companies could become meus shareholders in the 
present defendant corporations. 

There is no proof in either case that the trustees under any 
of the mortgages executed by any of the old companies had 
any actual knowledge or notice of the existence of the aforesaid 
Act of July 21, 1868, or April 10, 1869, or of any lien whatso- 


ce SAS AP SS 


oe 


— 


167 


ever under the same, before said mortgage deeds were respec- 
tively executed. 


C. 


- Neither the knowledge of the mortgage trustees nor of cer- 
tain bondholders of the old companies is notice to the new 
corporations. 


Admitting, for the sake of the argument, that, during the 
time intervening between the purchase of the first mortgage 
bonds of the old companies and the organization of the new cor- 


' porations (the present appellees), certain holders of the bonds 


so purchased, and also the trustees under the respective mort- 
gages executed by the appellees, had received actual knowl- 
edge or notice of the aforesaid Acts of July 21, 1868, and 
April 10, 1869, and of the issue of State aid bonds thereunder, 
such knowledge or notice cannot affect the rights either of 
the new corporations or of the holders of the bonds issued 
under said new mortgages, as dona fide purchasers, without 
notice of any alleged liens on said roads and properties. 
This principle is fully established by the case of Curtis et al. 
v. Leavitt, 15 N. Y. 194, cited with approval and the same doc- 
trine affirmed by this Court in 
Commissioners, etc., 7. Thayer, 94 U. S. 631, 644. 


The action in the last-named case was brought by the 
trustees under a railroad mortgage to recover the amount due 
upon interest coupons attached to certain bonds originally issued 
to the amount of one hundred thousand dollars, by the county of 
Johnson to the railroad company, in payment of a subscription 
of like amount made by it to the capital stock of the company. 
The mortgage to the plaintiff trustees was executed by the rail- 
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“An ACT SUPPLEMENTARY TO AN ACT ENTITLED ‘AN AcT TO PRO- 
VIDE FOR A GENERAL SYSTEM OF RAILROAD INCORPORATION,’ 
APPROVED JULY 23, 1868. 


“* Be it enacted by the General Assembly of the State of Arkansas : — 


“Section 1. That the purchaser or purchasers and his or their 
associates of any railroad of any corporation created by or existing 


under the laws of this State, whether such sale be under the decree’ 


or order of any court of competent jurisdiction or under the provis. 
ions of any mortgage or deed of trust duly executed, shall, upon the 
confirmation of such sale or the execution of the deed or deeds 
purporting to convey the property so sold, become a new body politic 
or corporate, in fact and in law, by the name of the aforesaid cor- 
poration, or such other name as they may thereafter adopt, and shall 
be deemed and considered the stockholders of the capital stock of 
such body politic and corporate, and shall become entitled to and 
vested with all the corporate rights, liberties, privileges, immunities, 
powers, and franchises of and concerning the said railroad so sold 
not in conflict with the provisions of the Constitution of this State, 
as fully as the same were held, exercised, and enjoyed, by said cor- 
poration before such sale; and it shall and may be lawful for the 


said new body politic and corporate, at any time within one year 


after such sale and conveyance, to organize themselves as a corpora- 
tion, under such name as they may vote to adopt, by electing a board 
of directors of not less than five nor more than thirteen persons, and 
by the election or appointment of a president and such other officers 
as may be authorized or required by law; and such board of directors 
are authorized to fix the capital stock of such new corporation at an 
amount not exceeding the estimated cost of said railroad and equip- 
ments when completed, together with such lands as said corporation 
may acquire and to issue certificates of the capital stock of such new 
corporation, and to distribute the same ; also, whenever deemed expe- 
dient, to issue bonds and to secure the payment thereof by mortgage 
or deed of trust of the property, lands, income, and franchises of said 
company. It shall be the duty of such new corporation, within six 
months after its said organization, to make a certificate thereof under 
the common seal, attested by the signature of its president, specifying 
the date of such organization and the name of its president and 
directors, and cause said certificate to be filed in the office of the 
Secretary of State, at Little Rock, and there to remain of record.” 
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The fact that the purchasers in these cases were bondholders 
of the old companies, and that the purchases were made under 


and by virtue of an agreement which they had entered into 


with each other prior to the sale, is wholly immaterial. They 
took their title in precisely the same way that any purchaser at 
a mortgage foreclosure sale takes his title,— that is, subject to 
none of the debts of the mortgagor, except those which are 
secured by a prior lien on the property. 

The case of Smith v. Chicago and North-western Railway 
Company, 18 Wis. 1, is directly in point. 

In that case, an agreement was made, before the mortgage 
foreclosure sale, “ between the company and the holders of the 
bonds secured by said mortgage and said trustees’ under the 
mortgage that a sale should take place on the mortgage “for 
the benefit of said company, its stockholders, and creditors” ; 
that “there should be a reorganization of said company under 
another name; and that the stockholders of said mortgagor 
company and unsecured creditors should become stockholders 
of said reorganized company.” The sale took place in pursu- 
ance of such agreement, and the purchasers reorganized said 
corporation. 


The court say : — 


“The theory of the plaintiff is that these allegations show that the 
present company is nothing but the old company under another 
name, and is therefore liable for all the old debts. But we have 
come to the conclusion that, although the complaint says the agree- 
ment was that the old company should be reorganized, and that it 
was reorganized, yet it shows that a new company was to be and was 
organized. It shows this by showing that there was to be a mortgage 
sale, which, in the absence of an agreement, would cut off all the 
rights of the old company and its creditors. The parties can only be 
assumed to have resorted to such a sale with a view to give full effec- 
to it as a mortgage sale, except so far as such effect might be modi- 
fied by the agreement itself.’” i 
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See also au 
Gilman «. Sheboygan and Fond du Lac R.R. Co., 37 
Wis. 317. 
Commonwealth v. Central Railway, 52 Penn. St. 507. de 
Morgan County v. Thomas, 76 IIl. 120. 
Stewart’s Appeal, 72 Penn. St. 291. 

The agreed statements show that since the new corporations 
were organized, many shares of stock of each have been pub- 
licly and freely sold at the stock exchanges and elsewhere, as 
full paid shares by the original holders thereof, to doxa fide 
purchasers, so that the stockholders of the Fort Smith Rail- 
way, defendant, on January 1, 1883, numbered three hundred 
and nineteen, of whom only forty-seven were original share- 
holders ; also, that on the same date, the shareholders of the 
Little Rock and Mississippi River and Texas Railway had in- 
creased from only thirty-one vrigiva/ shareholders, in the aggre- 
gate, to eighty-five. 7 

At the time when the several purchases at foreclosure sales wo 
were made, defendant corporations were not in existence, and 
could not come into being under the Act of December 9, 1874, 
until the sales had been confirmed, which was not, as the rec- 
ords in these cases show, until several days after the sales. | 
The corporations, therefore, could appoint no agents to receive | 
notice, nor could there be agents capable of binding the cor- — i 
poration, when the purchases were made. As, therefore, the 
relation of principal and agent did not exist and could not exist 
between either of the new corporations and the respective pur- 
chasers at foreclosure sales, or between either of the new cor- 
porations and the respective mortgage bondholders of the old 
companies, before the corporations themselves were severally 
organized, how can any supposed previous knowledge that such 
purchasers or such bondholders may have had of all the acts + 
that were done, or of all the votes that were passed by the 
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original companies, be or constitute constructive notice to the 
several new corporations thereafter created and organized ? 


The decision by the late Judge Sprague in the maritime case 
of “ Zhe Admiral,” vol. 8, Law Rep. N. S. 91, is high authority 
in support of my present contention, as well as my former con- 
tention that implied liens are not favored. 


This was a libel for damages filed by the owners of the steamer 
“ Eastern State” for damages sustained by that vessel in a collision 
with the steamer “ Admiral.” 

The collision occurred October 7, 1852, and the libel was filed 
July 1, 1854. During all this time the “ Admiral” was plying twice 
a week between Boston and St. John, and agents of the “ Eastern 
State’ were also in Boston. At the time of the collision, the “ Ad- 
miral” was owned by individuals, but subsequently, and before the 
filing of the libel, she was owned by a corporation. 


Judge Sprague, in connection with his remarks upon the 
secret nature of admirality liens, says : — 


“ The whole tendency of legislation has been that the world should know 
the incumbrances on property. Such was the object of the Act of Con- 
gress, passed in 1850, requiring the registration of bills of sale and 
mortgages of vessels. Such is the policy of the law in reference to the 
title to real estate.” 


Referring to the transfer which had been made of the “ Ad- 
miral ’ from individual to that of corporate ownership, he 
says :— 


“It is said that the transfer in this case is colorable. There is no 
evidence of it. The case must be decided upon the testimony before 
me. There is a bill of sale, an acknowledgment of the receipt of 
the consideration, and a delivery of the vessel, and the bill of sale 
was duly recorded. ‘This makes a good title to the claimants. 

“It is said that a// the former owners of the ‘Admiral’ were stock- 
holders in the claimants’ company, and thus the corporation is affected 
with knowledge of this lien. \t does not appear that they owned in 
the company in the same proportion as before, and if it did it would 
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make no difference, because there were other stockholders in the com- 
pany who took stock in ignorance of the claim, and they ought to be 
protected. Zhe former owners became merely stockholders in the new 
company, and their knowledge does not affect the corporation with know!- 
edge. 

“The boat is now owned by a corforation and not by individuals. 
The persons owning do not own as before any part or right én the boat, 
but they own stock in the company.” 


Inasmuch as a corporation is an incorporeal being, having 
no existence but in law, it can neither enter into contracts, give 
or receive notices, or transact any business except through its 
duly constituted agents. It has accordingly been held in 
almost innumerable cases that notice to, or the knowledge of, 
a stockholder, or even a director, as to certain facts, is not 
notice to the corporation of the existence of these facts unless 
he had authority to represent the corporation in the transac- 
tions relating to which such notice was given, or such knowl- 
edge was acquired. 

Commercial Bank v. Cunningham, 24 Pick. 270. 
Washington Bank v. Lewis, 22 Pick. 24. 
Housatonic Bank 7. Martin ct a/Z, Adm’rs, 1 Met. 


294. 
Carter v. Tompkins County Bank, 9 Penn. St. 27. 
Bank of Pittsburgh v. Whitehead c¢ als., 10 Watts, 


397. 
/n Re Carew’s Estate Act, 31 Beavan, 39. 


This same principle must apply, @ fortiori, to knowledge 
acquired by individuals before the corporation which is sought 
to be affected by such knowledge is created, though they after- 
wards become stockholders of such corporation. 

If persons can, by becoming stockholders in a corporation, 
bind the corporation with any previous knowledge they may 
have had in regard to property subsequently acquired by the 
corporation, by the mere fact of their being stockholders, what 
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safety or security can there be in the ownership of shares in an 
incorporated business company ? 

In connection with this subject, it should be borne in mind 
that the Little Rock and Fort Smith Railroad Company had 
issued and sold $1,700,000 of the first mortgage bonds upon 
its railroad, before any State aid bonds had been issued to the 
Company. 

Also that nearly a// ($3,355,000 out of an authorized total 
of $3,500,000) said mortgage bonds had been issued before the 
company had defaulted upon the interest on the State aid 
bonds, and before application had been made by the treasurer 
of the State, for the issuance of the writ of sequestration. 

(Record in Tompkins’s suit, page 165.) 

It should also be borne in mind that before the award of 
State aid bonds had been made by the Railroad Commissioners 
to the Mississippi, Ouachita, and Red River Railroad Company, 
that Company had notified the Railroad Commissioners that it 
had executed the first mortgage under which the bonds subse- 
quently transferred to the new company were issued, and in the 
case of the Little Rock, Pine Bluff and New Orleans Railroad 
Company, that said company intended to issue its mortgage 
bonds, which were also transferred to the new company. 

The agreed statement of facts in each case shows that the mort- - 
gage bonds executed by all three of the ortginal compantes were 
assigned and transferred by the holders thereof, to the respective 
new corporations, and that such holders recetved in payment 
therefor stock of the new compantcs,—in the case of the new 
Fort Smith Ratlway to the extent of §§ per cent. of bonds so 
transferred, and in case of the other company to an equal value 
or 100 percent. These bonds constitute one of the muniments of 
title to thetr respective roads and properties. 
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The appellants are estopped by their own laches from 
setting up any lien whatsoever against the roads and prop- 
erties of the defendant corporations, and from asserting the 
equitable right of subrogation. 


The State first defaulted in the payment of interest on these 
bonds April 1, 1873. Precisely the same lien and the same 
right to enforce it in favor of the appellants against the roads 
of the original companies existed in April, 1873, as existed 
when the present bills were filed in 1882 and in 1883 against 
the defendant corporations. Thus it appears that the appel- 
lants have suffered nearly nine years to elapse before they 
made any claim upon either of the defendant corporations and 
sought to enforce their alleged liens. Meanwhile, the mort- 
gages upon the roads and lands of the original companies have 
been foreclosed, and the defendant corporations have sprung 
into existence by virtue of the sales and confirmations thereof 
had in said foreclosure suits,—the one on December 19, 1874, 
and the other on December 18, 1875. Since the former date, 
and before the filing of the present bill, the Little Rock and 
Fort Smith Railway, defendant, has completed sixty-eight miles 
of entirely new road, put in thorough repair the one hundred 
miles of road then completed, and added very largely to the 
rolling stock and equipments of said road. In order to pro- 
vide for these expenditures, said company executed a mort- 
gage, in 1875, upon its road and lands to secure the payment 
of $3,000,000 of its bonds, all of which bonds have years ago 
been sold to dena fide purchasers in the full faith and belief on 
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the part of said company and said purchasers that said bonds 
were in fact what they severally purported to be on their face, 


_the first mortgage bonds of said railway; and said bonds are 


now widely scattered throughout the country. The proceeds 
of said sales have been applied for the purposes above men- 
tioned, and for other proper and legitimate uses of said 
defendant corporation. 

The other defendant corporation, the Little Rock, Missis- 
sippi River and Texas Railway, after having spent during sev- 
eral years after it first came into being, very large sums of 
money, in repeated but vain efforts to keep up and maintain 
the original road-bed of the original companies in safe repair, 
was finally compelled to abandon over sixty miles of said orig- 
inal road-bed, which was subject to overflow, and to build 
forty-seven miles of new road, the larger part of which is nearly 
twenty miles distant from the old road-bed ; also to lay new 
iron rails with their fastenings for said forty-seven miles of new 
road. Not only that, but the original iron rails which were 
laid on the remaining twenty-six miles of road-bed of the old 
Pine Bluff Company, not abandoned, became so worn out that 
the new company was compelled to take up said rails and re- 
place them with new rails of a much heavier weight. In addi- 
tion to all this, said company has also built and completed 
more than eighty-one miles of entirely new road, and has sup- 
plied nearly all the rolling stock and equipments necessary for 
transacting the business of said company. Said company is 
authorized and required to construct one hundred and twenty- 
three miles of new road, in order to complete their entire line; 
but the work of construction thereon has been suspended since 
the institution of these suits. The map annexed to this Brief 
and also to be found on pages 120, 121, of the record in Will- 
iams’s suit shows what a very small part of the railroads of the 
old Pine Bluff and Ouachita Companies is now in existence. 
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The money with which to pay for all these repairs, new 
roads, new rails, new rolling stock, and equipments, has been 
provided by the proceeds of sales of the bonds of said railway, 
which bonds have been issued under the first mortgage deed 
executed by said new company in the vear 1876, and also under 
a second mortgage deed, executed in 1881. All those bonds, 
amounting In the aggregate to $2,188,427 first mortgage bonds, 
and $1,312,500 second mortgage bonds, have been sold to dena 
fide purchasers in the full faith and belief, en the part of said 
railway and of said purchasers, that said bonds were in truth 
and in fact precisely what they severally purported to be on 
their face, and subject to no lien whatever by reason of the 
State aid bonds issued to the original companies. And nearly 
all of said first mortgage bonds and all of said second mortgage 
bonds have been thus sold since the Supreme Court of Arkan- 
sas decided, in June, 1877, that the State aid bonds were utterly 
null and void, and that the State had no lien on the road of the 
defendant corporation. 7 | 

The prayers in the bill of complaint in Williams's suit are 
as follows, omitting the usual formal prayers : — 


1. “That a receiver be appointed to take possession and custody 
of, and by writ of sequestration to seize and take possession of, the 
income and revenues of the railroad and property which the defend- 
ants are now in possession of, under the decree of foreclosure and 
sale made by this honorable court of the railroads and property of 
the Little Rock, Pine Bluff and New Orleans Railroad Company, and 
the Mississippi, Ouachita and Red River Railroad Company, as here- 


inbefore set forth and declared, and to continue in possession of said, 


income and revenues thereof until said receiver shall have received 
an amount of income and revenues to pay the costs and expenses of 
sequestration, and an amount of income and revenues sufficient to pay 
the amount of interest now due on and payable upon the bonds, here- 
inbefore described, of your orator and such other holders of like 
bonds as may choose to avail themselves of this suit by becoming 
parties thereto, and until a sufficient amount shall be received to pay 


179 


such interest coupons as may fall due during the pendency of this 
suit and the existence of said receiver. 

2. “ That an account be had and stated of the revenue and income 
received by the defendant railway since it went into the possession 
of the said railroads so purchased, as aforesaid, from said date down 
to the appoinment of the receiver, and that the amount thus found, 
if any there be, be, by this honorable court, declared a trust fund, 
and that the same be directed to be paid to your orator and such 
other persons — holders of like bonds and coupons — as may become 
parties to this suit, or so much thereof as will pay off and discharge 
the interest now due on said bonds ; and, in default of such payment 
by a day to be named by this court, that the said trust fund may be 
declared a lien on the defendant railway, and the same ordered sold, 
and for such other and further relief as to your honors may seem meet 
in the premises and equity and good conscience may require.” 


Similar relief is also asked for in the suit against the Little 
Rock and Fort Smith Railway. 

Do the principles of equity require the sacrifice demanded 
‘not only from the éena fide holders of the stock of the defend- 
ant corporations, but also from the dona fide holders of their 
bonds, the latter amounting in the aggregate on January I, 
1883, to more than $2,933,250, principal and interest, in the 
case of the Fort Smith Company, and to upwards of $3,635,- 
430, principal and interest, in the case of the Ouachita Com- 
pany ? : 

To a demand so monstrous may well be applied the language 
used by Mr. Justice Miller in another case : — 

“ No authority 1s shown, no precedent is shown, and I do not 
believe any can be shown, for such a procecding. Tt is so anoma- 
lous, so unusual, so much out of the way, that I think it requires 
capress authority in the way of precedent or statute to show that 


such a thing as that can be done.” 


But the appellants have been silent when they ought to have 
spoken. They have slumbered and slept so soundly since 
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April, 1873, that even the echoes of the foreclosure sales had 
in 1874, and again in 1875, did not arouse them. They still 
continued to slumber and sleep while all the great improve- 
ments and extensions, and all the enormous expenditures to 
which I have alluded, were going on and making, until at last 
some mystery yet unsolved has caused them to open their 
eyes. But it is too late. Whatever claims they may have ever 
had against the defendants—and I deny that they ever had 
any — are utterly lost beyond all hope of recovery by their own 
laches and acquiescence. 

The rule laid down by Lord Camden in Smith «. Clay, 
Ambler, 645, may well be applied with peculiar force and sig- 
nificance in these cases : — 


“A court of equity, which is never active in giving relief against 
conscience or public convenience, has always refused its aid to stale de- 
mands when a party has slept upon his rights, and acquiesced for a 
great length of time. Aothing can call forth this court into activity 
but conscience, good faith, and reasonable diligence. When these are 
wanting, the court is passive, and does nothing. . Zaches and negli- 
gence are always discountenanced ; and, therefore, from the begin- 
ning of this jurisdiction there was always a limitation to suits in this 
court.” 


What that limitation may be is thus defined by Mr. Justice 
Swayne in the case of Sullivan 7. Railroad Co., 94 U. S. Rep., 
81l:— 


“To let in the defence that the claim is stale, and that the bill 
cannot, therefore, be supported, it is not necessary that a foundation 
shall be laid by any averment in the answer of the defendants. If 
the case, as it appears at the hearing, is liable to this objection by 
reason of the aches of the complainants, the court will, upon that 
ground, be passive, and refuse relief. Every case is governed chiefly 
by its own circumstances: sometimes, the analogy of the Statute of 
Limitations is applied; sometimes a longer period than that pre- 
scribed by the statute is required; in some cases, a shorter time is 
sufficient ; and sometimes the rule is applied when there is no statut- 


~~ —- — 


—_—" 2 


- -— 


181 


able bar. It is competent for the court to apply the inherent princi- 
ples of its own system of jurisprudence and to decide accordingly 


Citing 

Wilson v. Anthony, 19 Barber (Ark.), 16, 
Taylor v. Adams, 14 ?d. 62, 
Johnson v7. Johnson, § Ala. go, 
Ferson 7. Sanger, 2 Ware, 256, 
Fisher v. Boody, 1 Curtis, 219, 
Cholmondeley 7. Clinton, 2 Jac. & Walk. 141, 
2 Story’s Eq., § 1520, , | 

and also quoting the above rule of Lord Camden. 


The Statute of Limitations of the State of Arkansas in 
actions for the recovery and possession of, lands is as fol- 
lows :— 


Gantt’s Digest, Sect. 4113. ‘‘No person or persons, or their heirs 
shall have, sue, or maintain any action or suit, either in law or equity, 
for any lands, tenements, or hereditaments dut within seven years next 
after his, her, or their right to commence, have, or maintain such suit 
shall have come, fallen, or accrued; and that all suits, either in law or 
equity, for the recovery of any lands, tenements, or hereditaments 
shall be had and sued within seven years next after title or cause of 
action accrued, and no time after said seven years shall have passed; pro- 
vided, that if any person or persons that are or shall be entitled to 
commence and prosecute such suit or action in law or equity be or 
shall be at the time said right or title first accrued, come or fallen 
within the age of twenty-one years, femmes covert or non compos men- 
tis, that such person or persons, his, her, or their heirs, shall and 
may, notwithstanding said seven years may have expired, bring his 
or her suit or action, so as such infant, femme covert ot non compos 
mentis, his or their heirs, shall bring the same within three years next 
after full age, discomfiture, or coming of sound mind ; provided also, 
that no cumulative disability shall prevent the bar hereby formed 
and constituted by the saving of this section.” 


And the courts of that State by analogy apply the same 
limitation to suits for the foreclosure of mortgages where the 
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possession has been adverse and there has been no payment 
under the mortgage. 
Guthrie 7. Field, 21 Ark. 379. , 


If the appellants, therefore, could set up an express mortgage 
/ien they would be barred of their right to enforce it by the 
Statute of Limitations. 

/s an equitable licn entitled to greater consideration? See 

Story’s Eq., vol. 2, Sect. 1520. 


If the appellants object that they are seeking to enforce a 
trust, and that lapse of time constitutes no bar in cases of 
trust, | will quote the language of Judge Story in connection 
with this contention. He says:— 


“As long as the relation of trustee and cestu: gue trust is acknow/- 
edged to exist between the parties, and the trust is continued, lapse of 
time can constitute no bar to .an account or other proper relief for 
the cestui gue trust. But when this relation is no longer admitted to 
exist, or time and long acquiescence have obscured the nature and 
character of the trust, or the acts of the parties, or other circum- 
stances give rise to presumptions, unfavorable to its continuance ; in 
all such cases, a court of equity will refuse relief upon the ground of 
lapse of time and its inability to do complete justice. This doctrine 
will apply even to cases of express trust; and @ fortiori, it will apply 
with éacreased strength to cases of implied or constructive trusts,” 


Story’s Eq., vol. 2, Sect. 1520 a, and cases cited. 


In the cases at bar, the alleged trust has never been acknowl- 
edged by the present or original railroad companies, nor has it 
been even asserted by the plaintiffs or any other holders of the 
State aid bonds until the institution of these suits. 


The case of Peabody 7. Fint, 6 Allen, 52, is directly in point. 
In that case, certain stockholders of a railroad company, in 
behalf of themselves and all other stockholders, brought their 
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suit against certain directors and agents of said railroad com- 
pany, charging various acts of conspiracy and fraud in relation 
to certain contracts executed between the two companies, 
whereby the interests of the plaintiffs had been prejudiced 
and sacrificed. The court say :— 


“But there is another objection to the bill, which must prevail : 
equity regards diligence as one of its important elements, and it 
discountenances /aches as inequitable; and unreasonable delay to 
prosecute an existing claim is a bar to a bill in equity, especially 
when the parties cannot be restored to their original position, and 
injustice may be done. 

Veazie v. Williams, 3 Story R. 610. 
Tash v. Adams, 10 Cush, 252. 
Fuller 7. Melrose, 1 Allen, 166. 
Story on Eq., § 1520 and Note 3. 


“In this case there has been unreasonable delay. The bill was 
sworn to March g, 1860. The mortgage complained of was executed 
Aug. 20, 1856, and the lease to the Boston & Lowell Railroad Com- 
pany Oct. 1, 1858. The contracts and dealings to be investigated 
and readjusted commenced in 1850, and continued till the execution 
of the mortgage, and even to the execution of the lease in 1858. 
Every day’s delay increased the complication and the difficulty of 
making an equitable adjustment of them. /n the mean time, the stock 
in the corporations must have been frequently changing hands, and there 
are no means of adjusting the equities growing out of such changes. 
A similar remark is applicable to the holders of the bonds secured by the 
mortgage. The nature of the case required the utmost diligence in order 
to prevent injustice. Yet the plaintiffs delayed more than three years 
and a half after the making of the mortgage, and until after they 
had sought aid from the legislature. /¢ does not appear that they had 
not at that time sufficient knowledge of the facts to enable them to pros- 
ecute, or that they have since gained any important information; and a 
decree such as they now seck may injuriously affect many persons who 
have become stockholders or bondholders during the period of this delay. 
For this reason the demurrer is sustained and the bill dismissed.” 
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In Chamberlain « St. Paul & SC. RR. Ca. «¢ af, 92 ULS 
20, sep, Uns Court refused to recognize a claim to the right 
of subrogation similar to the claim made tn this case, because, 
in the language of the court, “te long delay of the complatn- 
ant in asserting any claim to the lands in controversy, whzls¢ 
the defendants were constructing, at a vast expenditure of labor 
and money, their railroads, deprives his surt of favorable constd- 
eration,” and because “it would be manifestly inequitable and 


unjust to grant his prayer.” 


From whatever point of view the claims of the appellants 


may be regarded, it is clear that the principles of equity, so 
far from exacting from the defendant corporations and the 
holders of their shares and securities such sacrifices as are 
now demanded, require that decrees be rendered in these suits 
protecting them as far as possible against all assaults ‘of like 
nature as the present. 


C. W. HUNTINGTON, 
Of Counsel. 
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ARGUMENT FOR APPELLEES BY 
JOHN F. DILLON. 


Statement. 


THE PLAINTIFFS are the holders of Arkansas State 
bonds issued to the predecessors of the defendant 
companies. These bonds are in the following form : 


“ UNITED STATES OF AMERICA. 

It is hereby certified that the State of Arkansas is 
indebted unto the Little Rock and Fort Smith Railroad 
re my | or bearer in the sum of $1,000 lawful money 
of the United States of America, redeemable in the 
City of New York thirty years from the date hereof, 
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— 


with interest at the rate of seven per cent. per annum, 
pavable semi-annually in the City of New York on the 
first days of April and October in each year, on the 
presentation of the proper coupons hereto annexed. 
The faith and credit of the State are hereby solemnly 
and irrevocably pledged for the payment of the interest 
and the redemption of the principal of this bond, issued 
in pursuance of an Act of the General Assembly of the 
State of Arkansas, approved July 21, 1868, entitled ‘An 
Act to aid in the construction of railroads,’ the said Act 
having been submitted to and duly ratified by the 
people of the State at the general election held Nov. 
3, 1868. 
In witness whereof, &c.” 
Record Tompkins case, p. 4. 
Record Williams case, p. 3. 


These bonds were not indorsed by the old companies, 
nor assumed by the defendant companies. The com- 
panies which received the bonds are not parties to the 
suits. 

The defendant companies acquired title under fore- 
closure decrees rendered against the old companies in 
1874 and 1875.° The defendant companies were upon 
such foreclosure organized under the Arkansas Act of 
December 9, 1874 (Text of : See Williams Record, pp. 
180, 181). 

THE GrounD of the present suits is the non-payment 
of certain coupons of said State bonds from Nos. 6 to 
23 inclusive in the Tompkins ease, and from Nos. 6 to 25 
inclusive in the Williams case, 7. ¢., from April 1, 1873, 
to 1882. 

Tompkins case, p. 16. 
Williams case, p. 14. 


THE BILLS, brought in 1882 and 1883 respectively, set 
forth the legislation of the State ; the issue of the State 


aid bonds ; their receipt by the old companies ; the 
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execution of first mortgages on their railroads by the 
old companies ; the foreclosure of these mortgages ; the 
organization of the present companies; the issue by 
them of new stock and mortgages ; and make the new 
companies (not the old) and the several mortgage 
trustees of the new companies defendants. 

THE NATURE OF THE RELIEF SOUGHT appears from the 

prayer of the Bill: 

Prayer. 1. That this Court “ appoint a Receiver to 
take custody and possession of, and by a writ of 
sequestration seize and take possession of the in- 
come and revenues of the railroad and property 
which the defendant is now in possession of under 
the foreclosure and decree against the old com- 
pany, and to continue in possession ofwaid income 
and revenue until it shall be sufficient to pay the 
plaintiffs’ coupons. 

2. For an injunction in the Tompkins Case 
to prevent the defendant company from selling 
certain State Aid Bonds which it owns. 

3. For an account of -the revenues and income 
received by the defendant company since it went into 
possesson of the railroad and property of the old 
company ; that the defendant company be decreed 
to pay such amount, “ that in default of such pay- 
ment, that the same may be declared to be a lien 
on the railroad and property aforesaid, and that 
the same be ordered to be sold,” and for general 
relief. 

Tompkins’ Case, pp. 19, 20. 
Williams’ Case, pp. 22, 23. 


A Demvrrer to the bill was overruled by McCrary 


ree 
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and CALDWELL, JJ. The opinion on the demurrer is 
not printed in the record, but is reported. 


15 Fed. Rep., 6. 


The defendants, ¢ ¢., the new companies and the 

mortgage trustees of the new companies ANSWERED and 

REPLICATIONS were filed. —s 
The causes were submitted to MILLER and CaLDWEnm , 
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JJ., on “ agreed facts” and exhibits. 
See Agreed Statement in Tompkins’ Case, 
p. 162. 
Agreed Statement in Williams’ Case, p. 121. 


DEcREES were entered dismissing the bills and the 
complainants’ appeal. 

THE Oprtnion oF MILLER, J., is printed in the record 
of the Tomphins Case, at p. 239. i 

The Dissenting Opinion of CALDWELL, J., is printed : 


in same record, at p. 250. 


- << 


Argument. 


*Secr. 7. Be it further enacted, That the Legislature shall from 
time to time impose upon each railroad company, to which bonds 
siall aave been issued, a tax equal to the amount of the annual in- 
terest upon such bonds then outstanding and unpaid, which tax may 
be paid in money or in the past due coupons of the State at par, 
and after expiration of five years from the completion of said road, 
the Legislature shall impose an additional special tax of two and 
one-half per cent. per annum upon the whole amount of State aid 
granted to such company, payable in money or in bonds and cou- 
pons of the State at par; and, if in money, the same shall be in- 
vested by the Treasurer of the State in bonds of the State, at their 
current market value. The taxation in this section provided to con- 
tinue until the amount of bonds issued to such company, with the 
interest thereon, shall have been paid by said company as herein 
specified.in which case the said road shall be entitled to a discharge 
from all claims or liens on the part of the State; provided, that 
nothing herein contained shall be so construed as to deprive any 
company, securing a loan of the bonds of the State herein provided 
for, from paying the whole amount due from such company to the 
State at any time in the bonds of the State loaned in aid of rail- 
roads or the coupons thereon, or in money.” 

‘Secor. 8. Be it further enacted, That in the case said company 
shall fai] to pay the taxes imposed by the preceding section, at the 
time the same become due and for sixty days thereafter, it shall be 
the duty of the Tresurer of the: State, by writ of sequestration to 
seize and take possession of the income and revenues of said com- 
pany, until the amount of said default shall be fully paid up and 
satisfied, with costs of sequestration, after which said Treasurer 
shall release the further revenues of said company to its proper 
officers.” Sections >} and 8, Act of July 21, 1868, 

‘That the right of the State'to levy a tax on the railroad com- 
panies was not intended to create a trust in favor of the bond- 
holders, is manifest from the provision that the companies could 
discharge themselves from all liabilities by payment of the amount 
of the State bonds into the State Treasury at any time it suited their 
convenience, without regard to the time when the bonds fell due or 
to the rate of interest they bore. It is important to observe also 
that this could be done by making payment in any of the railroad 
bonds of the State, so that one of these defaulting companies by 
buying at a discount bonds of the State issued to other companies 
could discharge themselves of the lien which it is now asserted ex- 
ists as security for the bonds which they had received and issued, 
without redeeming a single one of their bonds or paying a dollar in 
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satisfaction of their principal or interest. These bondholders in 
such an event would be left just where they are now, with their 
sole reliance on the faith and credit of the State, which in my 
opinion is all they ever had or bargained for when they took the 
bonds, and which isall the statute or the nature of the transaction 
was intended to give them.” Extract from the opinion of Mr. Jus- 
tice Miter, at the Cirenit, con struing the above sections of the Act of 
July 21, 1868, 


May tv PLEASE THE Courr: 


THESE SUITS are a bold attempt by the holders of Ar- 
kansas State Aid Railway bonds, without concurrence 
of the State and against its declared policy, to estab- 
lish, on novel and dangerous grounds, an inferential 
and constructive trust in the State, and an inferential and 
constructive Lien wpon the railroad, or the income and 
revenues, or both, of the defendant corporations and as 
against their mortgagees, in respect of bonds issued by 
the State to other companies, vears before the defend- 
ant companies had an existence, which bonds the de- 
fendant companies did not assume, indorse or guaranty, 
and for which they did not in any way make themselves 


resp msible. 


1. Iv is THe rurrose of the following Argument to 
show that this attempt must fail, unless, contrary to the 
wise and prononuced policy of our luw, a lien can be 
judicially created when there is no valid debt to which 
it is accessory, and a statutory lien upon the corpus of 
a railroad be judicially created when there is no statute 
declaring its existence, and when thus created be de- 
creed to have priority over the regular registered mort- 
gages of the company, and over purchasers for value de- 


riving title under a foreclosure decree and sale. 
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Ir WILL BE SHOWN that the State of Arkansas, so far 
from intending to provide for itself a lien on the rail- 
roads of the aided companies, intended to leave them 
free to be mortgaged, as a basis of credit, to raise the 
necessary means of construction; and that in pursu- 
ance of this policy the State, by the legislation of July 
21, 1868, under which the State aid bonds were issued, 
rejected the scheme of security by /‘en and substituted 
what is termed taration, to be periodically imposed 
upon the aided companies, and to be enforeed on de- 
fault, not as a lien is enforced, by foreclosure and sale, 
but by a summury sequestration merely of their in- 
come and revenues, to be continued only until the inter- 
est in default was paid. 

Ir WILL BE sHOWN that this Bill in Equity seeks 
to nullify the scheme which the Legislature adopted, 
and to judicially restore the scheme which the Legisla- 
ture rejected. 

It WILL BE sown that the Legislature never stipu- 
lated for an assiqnuiment or pledge of the income and rev- 
ennues of the aided companies ; but that if it were other- 
wise, an assignment or pledge by a railway company of 
its income and revenues jer se, without more, would not 
create by implication a lien upon the corpus of 
its railroad, certainly none as against mortgagees 
and purchasers, and that the legislation of Arkansas 
upon this subject unmistakably negatives the existence 
of any lien whatever upon the railroads or even upon 
their revenues prior to sequestration thereof in the man- 


ner provided in the Act. 


2. Ir WILL BE SHOWN that if a lien can be construed to 
have existed, it was limited to the income and revenues 
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of the aided company, and did not extend to the cor- 
pus of the railroad, and that it was such lien in favor 
of the State for its own protection and under its own 
control, to which the bondholders of the State were not 
privy; but if there is a lien, an equity in the State 
bondholders to a subrogation thereto does not exist and 3 aR 


cannot be decreed: 


1. Because the real relief sought by the plain- 
tiffs is, contrary to the Act of 1855, to have the 
State decreed to be a trustee for the plaintiffs and 
to subrogate them to the State's nnereveised right of 
fexation, and such relief a Federal Court of Equity 


will not give. 


2. The defendants are bone fide purchasers for 
value, without notice, of the railroads and property “24 
on which the lien is sought to be fastened, than 


which no higher.equity can possibly exist. 


3. Any equity to subrogation, if subrogation in 
any such suit could be decreed, is defeated by the 
plaintiff's own /uches, and countervarled by the more 
persuasive equities of the defendants, which fortify 
and protect their legal title: these equities arising 
out of the reorganization of the defendant companies 
under the sanction of the Legislature, and the Jun 
issue by them of their own securities and the appli- 


cation of the proceeds thereof to newly completing, 


newly equipping and repairing their roads so as to 
make them capable of producing that income, which 
the plaintiffs now ask a decree to sequestrate for 
their own benefit, and a further decree of sale of 
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the defendant companies’ railroads for the past 
due interest on the State bonds. 


The important interests at stake—several millions of 
dollars and the possible fate of the corporations— 
and the interesting nature of the questions involved 
must be my justification for the length of the argu- 
ment. 


I. 


There is no lien for want of a valid debt 
to which it is an incident, and also for want 
of avalid statute creating and declaring 
the lien. 


Ir HAS BEEN AUTHORITATIVELY ADJUDGED BY THE 
SuPREME CourT OF ARKANSAS THAT THE STATE BOND- 
HOLDERS HAVE NO VALID DEBT AGAINST THE STATE OF AR- 
KANSAS. IF THESE BONDHOLDERS HAD A REMEDY AGAINST 
THE OLD COMPANIES WHICH, WITHOUT ENDORSEMENT OR 
GUARANTY, NEGOTIATED AND SOLD THE BONDS, IT WAS A 
REMEDY 7?” personam AND CARRIED WITH IT NO LIEN, SINCE 
THE ONLY PROVISIONS RELATING TO THE ALLEGED LIEN 
ARE THOSE GIVEN BY THE UNCONSTITUTIONAL ACT OF JULY 
21, 1868; AND WITHOUT A VALID DEBT TO WHICH THE 
LIEN IS AN INCIDENT OR WITHOUT A STATUTE CREATING THE 
LIEN, NO LIEN CAN EXIST. 


Judgment of Arkansas State Supreme Court holding 
that the State Aid bonds are void. That the plaintiffs’ 
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bonds are void as against the State of Arkansas has 
been judicially determined, after full argument, in an 
elaborate judgment of the Supreme Court of Arkansas 
in the case of the— 
State of Arkansas vs. Little Rock. Missis- 
sippi and Texas Ry. Co., 31 Ark., 701, 
1877. 


It was there decided that the issue of bonds by the 
State under the Act of July 21, 1868, was void, because 
the consent of the people of the State of Arkansas 
thereto had never been given in the manner required 
by a special provision of the State Constitution relating 
to this precise subject. 

The record in the case thus decided is reprinted in 
the records of the present cases (see Record in Zomp- 
kins’ Case, p. 202; Record in Wi//izms’ Case, p. 159). 

Agreed facts in relation thereto (see Record in Wil- 
liams’ Case at p. 129). 

The Constitution of Arkansas of 1868 ordained this 
limitation upon the power of the Legislature, viz.: 

“The credit of the Stare or counties shall never be loaned for 
any purpose without the consent of the people expressed through 
the ballot-box” (Art. 10, Section 6). 

Another provision of the Constitution is in these 


words : 


‘*No public act shall take effect or be in force until ninety days 
from the expiration of the session at which the same was passed” 
(Art. 5, Section 22), unless there is a special provision in the act de- 
claring the time when it shall take effect. 


The Legislature which passed the Act of July 21, 
1868 (the act which authorized the issue of State bonds), 
regularly adjourned two days thereafter to meet on the 
third Tuesday of November, 1868, and pursuant to such 


adjournment did meet on that day and continued in 


session until April 10, 1869, when it adjourned sine die. 
The Act of July 21, 1868, contained, says the Supreme 


Court of Arkansas, in the case above cited, no special 
provision as to when it should take effect. 


Pending the said 
of November, 1868, 


21, 1868, was or could be in force, the question whether 


adjournment, to wit, on the 3d day 
and therefore before the Act of July 


the credit of the State should be loaned was voted upon 


by the people. 


The Supreme Court of Arkansas in the 


case cited held the vote to be void for the reason that 


the act authorizing the vote to be taken was not in 


force, and the vote was therefore a nullity. 


This decision is supported by the cases cited by the 


Court as a sound exposition of the special constitu- 


tional provisions on which it rests. 


Its conclusive effect 


would not be doubted if the question had arisen before 


the bonds of the State had been actually issued. As it 


arises afterwards, there is, it is trae, an element of 


hardship, but no new element of construction intro- 


duced. 


“ Hardships never create rights.” 


The case in which the Supreme Court of Arkansas 


gave this judgment was an action by the State against 


the defendant Railway Co. (one of the new companies) : 


‘* To determine whether the defendant corporation is liable in 
any form of action or proceeding or by any process for the sums of 
money paid out by the State for interest” (31 Ark., p. 708), ** from 
time to time, between the first day of April, 1871, and the first day 
of October, 1872, to the holders of the bonds issued in aid of the 
Little Rock, Pine Bluff and New Orleans R. R. Co. (the old corpora- 


tion), amounting to $108,570.” 


Tb., T06. 


In that suit the’ plaintiff contended that this sum 


“ Was a charge upon the road, and that the defendant's com- 


12 


pany (The Little Rock, Mississippi River and Texas Ry. Co.), which 
succeeded by purchase (on foreclosure decree of first mortgage), to 
the franchises and property of the old company (The Little Rock, 
Pine Bluff and New Orleans Railroad Company), is liable to the 
State for the coupons so taken up by her ” (74., p. 709). 


The defendant company raised the constitutional ob- 
jection above mentioned. 

The State maintained the opposite view and also con- 
tended in answer to the objection “ that the railroad 
company, having received the bonds and disposed of 
them, is estopped from denying their validity ” (/., p. 
718). The Court decided that the doctrine of estoppel 
did not apply, and gave judgment for the defendant. 
The opinion sums up the result reached by the Court 
thus : 


‘WE MUST HOLD THE (STATE) BONDS UTTERLY Vorp. Tne State 
IS NOT RESPONSIBLE FOR THEM, AND, AS A CONSEQUENCE HAS NO DEBT 
TO BE SECURED BY LIEN, NOR HAS THE STATE ANY CLAIM UPON THE ROAD 
FOR THE COUPONS PAID BY HER. The road is not responsible for them, 
and is under no obligation to redeem the coupons of void bonds. 
To pay them was an act of folly on the part of the State.” 


For the reason that there was no valid debt the 
Court observed that “the question of lien upon the 


road and its effect need not be discussed.” 
1b., p. 722. 


This judgment in its logical and necessary effect 
covers the whole question in issue in the present suit. 
While it stands, it forecloses controversy. It was made 
in 1877. It has never been overruled. On the faith of 
it, large sums of money have been invested by the new 
companies, and millions of dollars of new stock and 
new securities issued and sold for value. That judg- 
ment cannot now or hereafter be overruled or disre- 


garded without working as great a hardship towards the 


—— A al en ee te 
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existing security-holders of the new companies as the 
original decision wrought to the bondholders of the 
State. ; 

State Court judgment binding on the Federal Courts. 

When the question in a Federal Court is whether a 
given statute of a State has, as a whole, been enacted 
in conformity with the special requirements of the State 
Constitution, the decision thereof by the Supreme 
Court of the State is binding as a rule of decision upon 
the Federal Courts. On this proposition the judgment 
of the Supreme Court of the United States, in the 
Town of outh Ottawa vs. Perkins, 94 U. S., 260, con- 
cludes debate, and on this point it perfectly accords with 
the later judgment of the same tribunal in the Florida 


CiSes, 


Railroad Companies vs. Schutte, 103 U. S., 
113. 


A still more recent judgment of the Supreme Court 
of the United States, on this point, is Post vs. Super- 
visors, 105 U.S., 667 (1881). The authorities are thus 
summed up by Mr. Justice Gray : . 


‘* 3. An act of the Legislature of a State, which has been held by 
its highest Court not to be a statute of that State, because never 
passed as its Constitution requires, cannot be held by the Courts of 
the United States, upon the same evidence between different parties, 
to be a law of the State.” 


If, therefore, there is no debt to the State, the founda- 
tion for a lien, which is incidental or accessory to and 
which presupposes a valid debt, necessarily fails. 

Liens of this kind must have their origin in a valid 
statute. If the State advanced money without security 
it would only be a creditor at large. As the whole act 
of July 21, 1868, is unconstitutional those provisions 
which give what is claimed to be a lien fall with the 
rest of the statute. 
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Mr. Justice MILLER, in the opinion below, given by 
him (Tompkins’ Record, p. 241), regarded the view of 
the Supreme Court of Arkansas as erroneous. But 
upon the point whether it must be accepted by the Fed- 
eral Courts, he considered it not necessary to decide, 
since under the Florida cases (R. R. Co. vs. Schutte, 
103 U. S., 113, 118, 129) there might, if there was a lien, 
bea liability on the part of the companies which sold 
and negotiated the State bonds, even though the bonds 
themselves were void for want of constitutional author- 
ity ; and he, thereupon, proceeds to discuss the question 
of lien or no lien under the Act of July 21, 1868. 

FoR THE FOREGOING REASONS it is submitted that the 
State bonds are nota valid debt against the State ; 
that any liabilities of the old companies to the State 
bondholders, if any existed, which is doubtful, is at the 
utmost, as will be presently shown, a lialnlity without 
any lien upon the railroads to secure it, and that if the 
act of July 21, 1868, purported to give the State any 
lien, those provisions fell with the rest of the act——if 
heing unconstitutional as an entirety—the lien provisions 


as well as the others. 


Ir. 


The State stipulated for no lien, and ex- 
pressly meant not to acquire a lien upon 
the railroads of the aided companies. 


THE Srare, BY THE Act or JULY 21, 1868, AssuMING 
THE SAME TO BE VALID, DID NOT CREATE OR PROVIDE FOR 
ANY STATUTORY OR OTHER LIEN, LEGAL OR EQUITABLE, UPON 


aie, 
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THE ROADS OR PROPERTY OF THE AIDED RAILWAY COMPANIES, 
AND a@ fortiori HAS NO LIEN AGAINST THE MORTGAGEES OF 
THE AIDED COMPANIES, OR THE PURCHASERS AT THE FORE- 
CLOSURE SALE, OR THE PRESENT COMPANIES OR THE MORT- 
GAGEES OF THE PRESENT COMPANIES. 

THE STATE, SO FAR FROM INTENDING TO SECURE A LIEN 
‘ON THE ROADS OF THE OLD COMPANIES, MEANT TO LEAVE 
THEM FREE TO BE MORTGAGED AS A BASIS OF CREDIT, AND 
TO LOOK ONLY FOR ITS SECURITY TO THE POWER TO TAX THE 
AIDED COMPANIES IN THE MANNER PROVIDED, AND TO EN- 
FORCE THE REQUISITION BY A SEQUESTRATION OF THEIR IN- 
COME AND REVENUES WHEN COMPLETED, AND NOT BY FORE- 
CLOSURE AND SALE OF THE RAILROADS. 


The lien here claimed is not a vendor's lien which 
exists in equity. The State is not the vendor of the 
old companies, 

The State was from the first a mere creditor of the 
aided companies on the special terms of the Act of 
July 21, 1868. Its rights depend upon contract. The 
contract is embodied in the legislation in force * when 
the State aid bonds were issued. Therefore, if there is 
any lien it rests upon con/ract, and must have been tx- 
tended to be given. 

Whether a lien in such a case exists is obviously 
a matter of intention ; and so say all of the authori- 
ties. 

And here a question is made by the learned District 
Judge in his dissenting opinion as to the principles 
upon which the statutory contract shall be construed. 
He insists that the rules for construing public grants 
proceeding from the bounty of the Government apply, 
and hence the contract is to be construed “ most 
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“ strongly against the corporation; every reasonable 
“ doubt is to be resolved adversely,” &c., &e. 
Record in Tompkins Case, pp. 254-256. 


The true rules applicable to statutory contracts of 
this character are considerately and clearly stated by 
Chief—Justice Warre in Railroad Companies vs. Schutte 
(MS TLS. HO). He says: 


* And here it is proper to say that contracts created by or en. 
tered into under the authority of statutes are te be interpreted ac. 
cornting to the language used (4% «ok partewler ase to express the 
obligation assumed. When the State is concerned, the words em- 
ploved are sometimes to be taken most strongly against the other 
party, Out in this, as ip all other cases of contracts, dsaguage ts to 
be given, Uf posstile, its uxsnal and ordinary meaning. The object is 
to find out from the words used what the parties intend to do. 
Every statute, like every Contract, must be read by ttee/f, and it no 
more follows that the statutory contract is like another than that 
one ordinary contract means what another does. Of course, gene- 
ral rules of const: uction may and should be called into use when 
required, and sometimes, when certain words used in statutes are 
understood to have a certain meaning, the same words will be given 
the same meaning in other like cases; still, in the end, it must be 
determined from the language used in each particular case what has 
been done or agreed to be done in that case. We have been thus 
careful to state these familiar principles in this connection, to guard 
against the use of this case as authority in others where the contract, 
even though it be created by or under the authority of a statute, ia not 
the same.” | 


WE PURPOSE TO APPLY these rules to the statute of 
July 21, 1868, and by their aid to ascertain whether the 
parties intended that a lien upon the corpus of the rail- 
roads and their property should be created. 

Wuat Is A LIEN? Perhaps I might shortly define it 
as a right which conflicts with the owner's complete jus 
disponendi of property. But let us be guided by the 
Supreme Court of the United States. 

In Peck vs. Jenness, 7 How., 612, it was decided that 


an attachment of property under sesne process created 


= 
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a lien which was protected by the bankrupt act. In 
discussing what a dien is, Mr. Justice Grier, speaking 
for the Court, says : 


‘** At common law there can be no lien without possession. In 
maritime law liens exist independently of possession, either actual 
or constructive. IN Covrts of EgurTy THE TERM LIEN Is USED as 
SYNONYMOUS WITH A CHARGE OR INCTMBRANCE TRON a THING where 
there is neither jus in re nor a? rem, nor possession of the thing. 
Hence a judgment which, by virtue of the statute of Westminster 
XM (common!y called the stitute of «4g? is a charge upen the 
lands of the debdtor, is called in Courts of Equity in England and in 
the Courts of Law of many of these States a lien.” 


“* Liens in equity are wholly independent of the pos- 
session of the property.” 
Smith Equity, p. 319, pi. 613. 


“The usual way of ENFORCING A LIEN in equity is by 
a sale of the property to which it 1s attached.” 


Smith Equity, p. 319, pl. 615, citing 
Story Eq. Jurisp., section 1217. 


What is claimed by the bill in respect to 
the thing to which the alleged lien is at- 
tached ? 


The bill does not claim a lien upon the corpus of the 
property, but only a right to “sequestrate its income 
and revenues,” and as to the past revenue and income 
of the railway that its amount be ascertained and de- 
clared by the Court to be a lien on the railroad and 


property and the same ordered sold. 


Prayer of Bill, Tompkin’s Case, pp. 19, 20. 


The question recurs, did the State, by the legislation 
of 1868 and 1869, contract for and secure a len upon 
the corpus of the railway company’s property, either as 


ee Rr ae Pps * 
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against the company aided or against the mortgagees of 


tts road and prope rly 


‘THE FORM OF THE STATE BOND is of great moment in 
determining the question whether the State or the 
holder of the bond is entitled toa lien. It is payable 
to the company which received it, or fo dearer, Tt was 
sold and negotiated without iIndorsement or guaranty. 
The State is the sole obligor—-the only party which by 
the terms thereof is lable thereon. 

The bond is set out in eee verde in the bill of com- 
plaint. It isa “straight” bond, payable to bearer—a 
bond aud nothing else. 


Bill of Complaint, Tompkins’ Case, p. 4. 
- gs Williams’ Case, p- 3. 


This is what the bondholder bought. ‘“ The faith 
“and credit of the State are hereby solemnly and ir- 
“ revocably pledged for the payment of the interest, 
“and the redemption of the principal of this bond ”— 
This was the security, and this the only security the 
bondholder sought or obtained. 

In giving an affirmative answer to the question by 
Baring Bros. & Co., in 1839, whether “the States had 
legal and constitutional power to contract loans at 
home and abroad,” Mr. Webster observed : 


** The security for State loans is the plighted faith of the State 
as a political community. It rests on the same basis as other’ con- 
tracts With established governments; that is to say, the good faith 
of the government making the loan, and its ability to fulfill its en- 
gagements. 

* * ©* It has been said, that the States cannot be sued on 
these bonds. But neither could the United States be sued, nor, as 
[ suppose, the Crown of England, in a like case. Nor would 


ee 
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the power of suing give to the creditors, probably, any substantial 
additional security. The solemn obligation of a government, aris- 
ing on its own acknowledged bond, would not be enhanced by a 
judgment rendered on such bond. If it either could not or would 
not make provision for paying the bond, it is not probable that it 
could or would make provision for satisfying the judgment.” 

G Webster's Works, 537. 


On this bond the State is the principal and only 
debtor. There is no other party to the instrument. 
It is not endorsed. It passes by delivery. The holder 
has no recourse on any other party. He neither ex- 
acted nor received any guaranty or endorsement. He 
is in privity with no one but the State. He has nocon- 
tract, except the bond. 

Mr. Justice MILLER, in the opinion below, referring 
to the bonds, says : 

‘The bonds are without the endorsement of the companies, 
and if they are responsible for their payment, as the plaintiffs assert 
in their bills, that responsibility must arise out of some other matter 
connected with their acceptance and sale of them to the present 
holders or their privie." * * © 

“It is clear enough that there is in the bonds themselves, with 
no endorsement, nothing which binds the companies that received 
and sold them to pay cither the principal or interest. If they were 
so bound, an action at law would be the proper remedy to enforce 
the obligation.” 

‘* The bills, or rather the bill (1 shall in future speak in the sin- 
gular, as the cases are identical), the bill is founded on the ground 
of an equity arising out of the provisions of the statute referred to 
in the recital of the bonds as the authority for their issue, and es- 
pecially an equitable lien on the road or its income.” 

Record in Tompkins’ Case, pp. 239, 240. 


TuHIs VIEW, viz., that as to the bondolder, his rights 
arise out of the bond and its covenants; and that as 
between the State and the company which borrowed 
the bonds, the rights of the State are to be determined 
by the statutory contract, is precisely coincident with 
that subsequently adopted by the Supreme Court in 
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the Zennessee Bond Cases, 114 U.S. Rep., 663, A. D. 
1885. | 

Mr. Justice MILLER’s opinion below exactly antici- 
pated the judgment of the Court rendered two years 
late in the Tennessee cases. 

For the bonds in suit, the company receiving them 
became hable, as provided in the act, to the State for 
the amount and interest and principal. The terms of 
the contract between the company and the State are to 
be found, not in the bond, but in the statute under 
which they were issued, and to this contract the State 


bondholder is neither a party nor privy. 


THE Reaistry Statutes of the State must not be 
overlooked in determining the question of lien. 
Gantt’s Digest, Arkansas Stats. 
Sections 4287-4289, reprinted in record in 
Williams Case, p- 184. 


A mortgage or lien upon a railroad falls within the 
recording acts and the public policy upon which these 
acts are founded. 

The State meant to have a specific lien upon the cor- 
pus of the property, or it did not. The effect of the 
American Registration Statutes is such that if a cred- 
itor wants a lien, he knows it must be expressly 
created, and, to be secure, must be recorded. So 
strongly opposed are the laws of Arkansas to secret or 
constructive liens, that under its Registry laws unre- 
corded mortgages are void as to strangers even though 
they have actual notice thereof. 

Main vs. Alexander, 9 Ark., 112. 
Jacoway vs. Gault, 20 Ark., 160. 
Hannah vs. Carrington, 18 Ark., 105. 
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If the State meant, by the Act of 1868, to create a 
lien in its favor, why did it not say so in plain terms? 

The circumstances surrounding the Arkansas legisla- 
tion, which will be referred to more at large presently, 
clearly negative the intention of the State to provide 
for a lien upon the corpus of the property of the com- 
panies which should receive State aid. 

A large portion of the means of constructing railroads 
is derived from first mortgage bonds.* Such bonds are 
universal. 

This well known and important fact was, of course, 
present to the Legislature, and the Act of July 21, 
1868, changing the contrary provisions in the Act of 
March 18, 1867, left the companies in the full posses- 
sion of their express powers to mortgage. 

Think of a new Arkansas Company, in 1868, without 
any constructed road, trying to negotiate a second 
mortgage ! ! 


Legislative History of Aid to Railways in Arkansas. 
The True Construction of the Act of July 27, 
ISGS, 


WHETHER THE STATE BONDS WERE A LIEN under the 
Act of July 21st, 1868, assuming its validity, depends 


upon its true construction. 


a a ———— 


*** With us railways are generally constructed on the proceeds of 
the mortgage bonds, not of the capital stock as in Europe. The 
interest, hence, far exceeds the dividends. In 1885, ¢. g., 186 mil- 
lions of dollars were paid in interest, 77 millions in dividends” 
(Vol. 2 Political Science Quarterly, p. 224, note; Poor's Manual for 
1886, p. 1) 
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The present inquiry is whether this act gives the State 
a lien on the railroad and property of the aided com- 
pany—to secure the repayment of the loan made to it 
by the State. If no such lien exists in favor of the 
State, of course it does not exist in favor of the bond- 
holders of the State. 

Fully to understand the legislative purpose in the 
Act of July 21st, 1868, under which the bonds were 
issued, it is proper to recur to the LEGISLATIVE HISTORY 
OF STATE AID ‘LO RAILROADS IN ARKANSAS. 


Act oF Marcu 18, 1867. 


On the 18th of March, 1867, the Legislature of Ar- 
kansas passed an act (Laws of 1867, page 428, reprinted 
in the Williams record, pp. 173-176) entitled “ An Act 
loaning the faith and credit of the State in aid of the 
construction of vailroads.” This act authorized the 
loan of State bonds to railroad companies on certain 
terms and to a specified extent requiring the bonds or 
proceeds thereof to be used for no other purpose but 
that of ironing and equipping the roads aided. 

In the fifth section of said act it was expressly en- 
acted : 


* That the receipt of any railroad company, for the bonds loaned 
to it by the State, SHALL IMMEDIATELY OPERATE AS A LIEN UPON THE 
ROAD, (ts rights, franchises, and a’l its property of every description, 
real and personal ; and this lien shall be a MortTGA@E on all the prop- 
erty, rights, and ercdits of the road, and shall hare PriorirY OVER 
ANY AND ALL OTHER DEBTS, CONTRACTS, OR LIABILITIES OF SAID ROAD; 
and said mortgage shall continue until the entire amount loaned to 
the said road by the State shall have been paid off.” 


The next section of the Act of 1867 (Sec. 6), required 
that when the entire road or forty miles thereof shall 
be completed and in operation, the President shall set 
aside enough of its receipts to pay the annual interest 
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on the State bonds loaned to it; and whenever said 
road, or forty miles thereof, shall have been running 
five years the President shall also set aside a sinking 
fund equal to four per centum of the whole amount of 
State bonds loaned to said road. 

Section 7 provided that if any railroad company to 
which the State may have loaned its credit should fail 
to provide for the payment of the interest on said 
bonds or shall fail to provide a sinking fund, the Guv- 
ernor may appoint a Leeceiver to operate the road until 
all the accruing interest should be paid and until such 
sinking fund shall have been provided. Section 9 of 
the Act of 1867 provided that if after a full and fair 
experiment the Seostent shall be satisfied that the 
railroad cannot provide for the interest and sinking 
fund accruing on the bonds loaned it by the State, the 
Governor shall advertise said railroad with all its prop- 
erty of every description, its rights and franchises, FoR 
SALE. 


This Act, it will be observed, expressly made the 
bonds loaned by the State a lien on the road, and 
further declared that this lien shall be a mortgage and 
have priority over any and all other debts, contracts 
and liabilities of the road. This act proved inopera- 
tive. It was a dead letter. No companies applied for 
aid and no bonds were issued under it. 

An attempt is made in the dissenting opinion to 
weaken the force of repealing the Act of 1867 and 
adopting in its place the Act of 1868, by suggesting 
that “no legal State Government existed ” in the State 
of Arkansas in 1867, and hence all legislation in 1867 
this included would be illegal; and that the Act of 
1867 was abrogated by the provision of the Constitu- 
tion of 1868 requiring the consent of the people at the 
ballot-box. 

Opinion CaLpWELL, J., Tompkins’ Record, 
pp. 259, 260. 
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heretofore passed (including, of course, the aforemen- 
tioned Act of 1867), for the loaning of the credit of the 


State shall cease and become void. 


ON AN ANALYsIS of the Act of July 21st, 1868, will be 
perceived : 


First. That there is no erpress covenant on the part 
of the railroad company receiving State aid to repay 
the amount loaned. There is only an ¢mplied promise 
to pay the taxes which may be imposed by the Legis- 


lature. 


Second. That no express lien, either conventional or 
statutory, in respect of the loan of the State is cre- 
ated. Note the radical difference in this regard be- 
tween the act of 1868 and the prior act of IS67. This 
difference was plainly not accidental, but intentional, 
and evinces a change of policy. The Act of 1867 de- 
clared a /ien and a first lien to exist and provided the 
means for working it out effectually through the inter- 
vention of a Receiver, and finally by a sa/e of the 
railroad. The usual way of enforcing a lien in equity 
is by the sale of the property to which it is attached. 

Story Eq. Jurisp., Sec. 1217. 


Corresponding provisions were omitted in the Act of 
1868, and others substituted, and this omission and 
substitution were plainly designed. 

Third. Instead of a lien or mortgage as in the prior 
act, the legislative scheme in the legislation of 1868 
was to impose from time to time, .“ upon each railroad 
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company, to which bonds shall have been issued, a 
‘tar,’ so called, equal in amount to the annual interest 
upon the bonds then outstanding and unpaid,” with a 
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provision for an additional ‘special tar,’” after the ex- 
piration of five years from the completion of said road, 
of two and one-half per cent. per annum upon the 
whole amount of State aid granted to such company— 
this to constitute a sinking fund. Such taxation was 
to continue until the amount of the bonds issued to 
the company and the interest thereon shall have been 
paid by the company—in which case it is enacted that 
“ the road (¢. ¢., the company), shall be entitled to a dis- 
charge from all claims or liens on the part of the 
State.” On default of payment of such tax, it was de- 
clared to be the duty of the Treasurer of the State, by 
a writ of sequestration, to seize and take possession of 
the income and revenues of said company, until the 
amount of such default shall be fully paid and satis- 
fied, and when paid and satisfied, the express provision 
is that the Treasurer of the State shall re/ease, not the 
railroad, but “ the further revenues of the company, to 
its proper officers” (Sec. 8); and there is no provision, 
as in the Act of 1867, for the saLE of the railroad or 
property under any circumstances. : 
Instead of securing in express terms a lien to the 
State, as in the Act of 1867, the State substituted the 
scheme of securing itself through the exercise of the 
stipulated right to impose taxes, as provided in sec- 
tions 7 and 8—limited to a sequestration of income. 
It is not even declared that the tax, when imposed, 
shall be alien on the property of the company until 
the State debt is paid ; and without legislative decla- 
ration to that effect the tax would not, as will be here- 
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after shown, be a lien. The tax is to be imposed, 
“ from time to time,” by the Legislature, “ upon each 
railroad company to which bon'!s shall have. been 
issued, equal to the amount of annual interest upon 
such bonds then outstanding and unpaid.” In other 
words, the Legislature, under the plan adopted, was to 
impose, periodically upon each aided railroad com- 
pany, a tax irrespective of the value of its property, 
equal to the amount of semi-annual interest about 
to mature. It is not provided that this tax shall 
be levied specially upon the railroad, equip- 
ment or other specified property of the company ; 
but instead thereof the provision is that if default is 
made the Treasurer of the State is “ to sequestrate and 
seize the income and revenues of the company,” that is, 
its revenues from all sources and not from any special 
or designated property. The right to seize, possess or 
sell the railroads is negatived by the act itself. “ Z%e 
remedy given,’ says MILLER, J., in his opinion at the 
Cireuit, “ tin plies that there is to be no other” (Tompkins 
Record, p. 244). This is fairly implied from the ‘ex- 
plicit provisions to enforce the remedy against revenues, 
and from the omission to declare a lien on the railroads 
and to provide how such lien should be worked and en- 
forced. The distinct and specific remedy provided for, 
reasonably, necessarily excludes the idea that-any other 
remedy or lien was intended. The legislation dealt 
with the whole subject. 

It is clear, therefore, that there is no pledge of 
specific property or the earnings of specific property, 
without which no implied or constructive lien, equit- 


able or otherwise, can in any event arise. There is no 
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lien even upon the “income and revenues” until they 
are seized by the writ of sequestration. 


OTHER CONSIDERATIONS LEAD TO THE SAME CONCLUSION, 
viz.: That under the Act of July 21st, 1868, the State 
neither bargained for nor acquired or intended to ac- 
quire any lien on the railroads of the aided companies. 
Suppose a company, on receiving the bonds of the 
State, had executed a formal instrument to the State 
promising, in the words of the Act, to pay to the State 
annually, out of its “ income and revenues,” “‘ an amount 
equal to the annual interest upon the State bonds then 
outstanding and unpaid.” 

This would not have created a lien on the property of 
the company for several reasons : 


I. Such a promise would only be equivalent toa 
general engagement to pay so much money, and would 
not create a lien on any specific property, for no 
specific property is mentioned, but only “ the income 
and revenues of the company,” from all sources, and 
not from any specifically designated source. A promise 
by a debtor to pay a debt out of his property generally, 
or to charge his lands generally, will not create a lien 
upon his property or lands or any part of it. 

This is the established doctrine. 

The prior cases are reviewed, explained and limited 
in 

Mornington vs. Keene, 2 De Gex and J., 
292. 
Story Eq. (12th Ed.), $§ 1231 and 1231 a; 
the latter section giving the result of the 
later cases. 
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The Wabash Ry. Co. vs. Ham, 114 U. S., 
587, is a recent and strong case against 
constructive liens on the property ofa 
railway company. 


A lien conflicts with the jus disponendi and is never 
to be inferred. 

Note, that the State did not even exact a COVENANT 
from the companies to pay interest out of their earn- 
ings ; and if it had, it would not have created any lien 
on the earnings, much less on the road itself. 


Authorities on this point. J/nfra, p. 59 et 
seq., 16. 


It did not demand or receive any pledge or assign- 
ment of the earnings of the roads. The companies were 
left in the complete jus disponendi not only of their 
roads but of the earnings, and might do as they pleased 
even with the earnings, and pay the State’s interest or 
tax by sale of lands, by borrowing, or in any other way. 
But if the State be treated, urguendo, as an assignee of 
the “income and revenues ” of the road, this would 
not, as I shall presently show, destroy or affect the 
power to mortgage the rai/roads or interfere with the 


right of such mortgagees. 


Il. It isthe «wise policy of registry laws to protect 
subsequent mortgagees and purchasers for value from 
lutent or unrecorded liens, and against such persons im- 
plied or constructive liens are not favored. Accordingly, 
Missouri, Minnesota, Tennessee and Florida as shown 
by the several State Aid bond cases, decided by the Su- 
preme Court of the United States, and Congress in the 
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Pacific Railway legislation, all expressly stipulated for 
statutory liens which were declared to have the effect of 
mortgages. And so also did the Arkansas Act of 1867, 
which was superseded by the Act of 1 868.* 

In Cincinnati City vs. Morgan, 3 Wall., 275, the 
city claimed a paramount statutory lien for $600,000 
of its bonds loaned under the Act of March 20, 1850, 
to the Ohio and Mississippi Ry. Co. as against the 
subsequent mortgagees of the company; and the 


*The language of the Acts creating the statutory 
mortgage liens in the instances referred to is as 
follows : 

Missouri: Act of February 22, 1351. 

** Section 4. Each certificate of acceptance [of bonds delivered to 
the company, to be filed withthe Secretary of State} so executed and 
filed as aforesaid, shall be recorded in said office of the Secretary of 
State, and shall thereupon become, and be, according to all intents 
and purposes, a MORTGAGE of the road of the company, executing and 
filing their acceptance, as aforesaid, and every part and section 
thereof, and its appurtenances, to the people of this State for secur- 
ing the payment of the principal anJ interest of the sums of money, 
for which said bonds shall, from time to time, be issued and accepted 
as aforesaid.” 

MINNESOTA: State aid was extended under +the Amendment of 
the Constitution of 1857, ratified in 1858, the provisions whereof are 
stated at some length in Chamberlain vs. The St. Paul, &c., R. R. 
Co., 92 U.S., 301-308. That Amendment provided that State bonds 
were to be issued at the rate of one hundred thousand dollars for 
every ten miles of road, when the road was ready for placing the 
superstructure thereon. 

‘* As security therefor, the Governor shall demand and receive 
from each of said companies before any of said bonds are issued, 
an instrument pledging the Net Prorits of the road for the payment 
of said interest, and a conveyance to the State of the first two hundred 
and forty sections of land free from incumbrances. * * * And 
aS FURTHER SECURITY, an amount Of FIRST MORTGAGE BONDS, on 
the roads, lands and franchiars of the respective companies, corre- 
sponding to the State bonds issued, shall be transferred to the Treas- 
urer of the State at the time of the issue of said bonds; and in case 
either of said companies shall make DEFAULT in payment of either 
the interest or principal of said bonds issued to said companies by 
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question was “ whether the city had or had not such a 
lien” (p. 278). 

Construing the special legislation the Court denied 
that the city had any lien, and its judgment proceeds 
on the salutary principle as expressed in the head 
note, that 
‘to acquire, as against all mortgagees and incumbrancers, a lien 
by statute upon the corpus of a railroad, in virtue of credit ad- 


vanced, it is necessary that the statute express in terms not doubt- 
ful the intention to give a lien.” 


the Governor, no more State bonds shall thereafter be issued to said 
company, and the Governor shall proceed in such manner as may 
be prescribed by law to se// the bonds of the Company or companies, 
or the lands held in trust as above, or may require a foreclosure of the 
mortgage executed to secure the same.” 

TENNESSEE: Section 3 of the Act of 1852 reserved a statutory 
lien in the following language : 

‘* That as soon as the bonds of the State have been issued they 
shall constitute a lien upon the read; and the State of Tennessee, 
upon the issuance of said bonds and by virtue of the same, shall be 
invested with the said Wen and mortgage, without deed from the 
company, for the payment by the said company of the aforesaid 
bonds and the interest thereon as the same becomes due.” 

Subsequent sections make void any conflicting lien and au- 
thorize, on default, the Governor to take possession or to fore- 
close. 

The above language giving the lien in the Tennessee Act was 
copied in the ALaBAMA Act of February 21, 1870, See. 3; and in 
the Sorrn Carottina Act of December 20, 1856, Sec. 3. 

Froripa: By the Florida Act, construed in the Florida Cases (103 
U.S., 118), it was, in Section 9, provided that the Governor of the 
State should deliver to the President of the Jacksonville, Pensacola 
and Mobile Railroad Company. to aid that company to complete, 
equip and maintain its road, coupon bonds of the State to an 
amount equal to *16,000 per mile for the whole line of road, in de- 
nominations of *1,000. 

Section 10 provided that ‘* 7x exchange for the bonds of the State 
above described, the President of the company shall deliver to the 
Governor of the State, coupon bonds of the company, bearing alike 
rate of interest, payable to the State of Florida, in denominations of 
not less than ¥1,000,” &c. 

‘*Section 11. To secure the principal and interest of the said 
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Chief-Justice MarsHALL’s opinion in Black vs. 
Scott, 2 Brock. C. C. R., 335, shows how strongly 
Courts lean against secret, latent and constructive 
liens. 

In that case the following clause of a Virginia 
statute was a subject of construction : 

“The estate of a guardian or curator appointed under this 


act, not under specific lien, shall, after the. death of such guardian 
or curator, be liable for whatever may be due from him or her on 


company bonds, the State of Florida shall, by this act, have a svatv- 
TORY LIEN, Which shall be valid to all intents and purposes as a FIRST 
MORTGAGE duly registered, on the part of the road for which the 
State bonds were delivered, and on all the property of the company, 
real and personal, together with all right, franchises, &c.: and in 
case of a failure of the company to pay either the principal or in- 
terest of its bonds, or any part thereof, for twelve months after the 
same shall become due, it shall be lawful for the Governor to enter 
upon and take possession of said property and franchises, and sell 
the same at public auction.” 

Unirep States: The grants of money subsidies by Congress to 
the Pacific Rattroaps, Act of July Ist, 1862, section five, provided 
fora lien in favor of the United States, as follows : 

‘*To secure the repayment to the United States, as hereinafter 
provided, of the amount of said bonds so issued and delivered to 
said company, together with all interest thereon which shall have 
been paid by the United States, the issue of said bonds and delivery 
to the company shall, (ps) facto, constitute a FIRST MORTGAGE On the 
whole line of the railroad and telegraph, together with all rolling 
stock, fixtures and property of every kind and description, and in 
consideration of which said bonds may be issued.” 

Section six provides that until said bonds are paid, at least 
five per centum of the xet earnings of said road shall also be 
annually applied to the payment thereof. 

Arkansas: The Act of March 18, 1867, in its fifth section, pro- 
vided as follows : 

‘* That the recipt of any railroad company for the bonds loaned 
to it by the State shall immediately operate as a en upon ita road, 
its rights, franchises and all its property of every description, real 
and personal, and this lien shall be a Mor?GaAGeE on all the property, 
rights and credits of the road, and shall have priority over any and 

all other debta, contracts or liabilities of said road, with power in 
the Governor, on default of the company, to appoint a Receiver and 
advertise and sell the road. 
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account of his or her guardianship to his or her wards before any 
other debt due from him or her.” 


Chief-Justice MARSHALL said: 


‘*A question of more difficulty is on the operation which this 
statute has on the land of the guardian. Does it create alien? If 
it does the land would be bound in the hands of a purchaser. This 
has never been supposed, and would be an alarming construction. 
It would, CONTRARY TO THE GENERAL POLICY OF THE LAW, SET UP A 
SECRET LIEN, WHICH WOULD BE A RESTRAINT ON ALIENATION, not 
imposed by express irords, and not required by any necessary con- 
struction of the section. 


Thus does this eminent authority lay down the 
rule that statutory liens must result either from the 
use of express words or from necessary construction. 

To the same effect see also Cinti. vs. 
Morgan, 3 Wall., 275, and Conrad vs. 
At. Ins. Co., 1 Peters, 386, and Hep- 
burn vs. Snyder, 3 Pa. St., 72. 


Strikingly, to the same effect, as to railway 
properties, is the recent case of the Wabash Ry. 
Co. vs. Ham, 114 U.S., 587, 1885, in which it 
was held, reversing the decree below, that a con- 
solidation agreement, by which the Consolidated 
Company acquired the railroad of a constituent 
company, and in consideration thereof agreed “to 
protect ° the unsecured equipment bonds of such 
constituent company, imposed simply a personal 
obligation ou the Consolidated Company to pay 
such bonds, and did wot ereate a lien, in favor -of 
such bonds, upon the railroad and property of the 
Consolidated Company. 

THE POLICY OF THE LAW aqaiust secret or constructive 
fins is bottomed upon the fact that they conflict with 


the jus dispone ndi, and are opposed to the system of 
Registry laws and hence such liens are calculated to 
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mislead and entrap purchasers for value and bona fide 
incumbrancers. We have above referred to the stringent 
Registry Laws of Arkansas. 


Acccrdingly in Arkansas, liens in favor of the State, 
or even in favor of its subdivisions or agencies, have 
never been left to inference or doubtful implication. 
For the express terms in which the Legislature of Ar- 
kansas has always been accustomed to reserve liens, see 
in addition to the Act of 1867, Sects. 1 and 2 Act of 
April 8, 1869 (wherein a lien for remitted taxes on lands 
donated to railroads was reserved by the same Legisla- 
ture that passed the Act of 1868), § 4993, Gantt’s Revised 
Statutes of Arkansas; also the following sections : 5250, 
5278, 5686, 3230, 5162. 

It is not to be supposed that a State which had 
always reserved liens in the most direct and positive 
terms, even in matters of comparative insignificance, 
would have left a lien for unknown millions to mere in- 
ference. The Legislature that passed the Act of 1868 
knew how to reserve a lien. Section 2 of the Act of 
April 8, 1869, shows ‘Aat. Moreover, the Act’ of 1867 
afforded an excellent model. On January 3, 1861, 
the State of Arkansas loaned the Memphis and Little 
Rock Railroad Co. $100,000, and stipulated for an ex- 
press mortgage. 

Laws 1861, pp. 136, 137, 1)., 207; reprint- 
ed in Record of Williams Case, p. 184. 


II]. THE CLAUSE IN THE Act that “ the taxation is to 
continue until the bonds shall have been paid by the 
company aided, in which case the road shall be en- 


36 


titled to a discharge from all claims and lens on the 
purt of the State” relating as it does to the effect of 
pavment, cannot, of course, be construed to create any 
claim or lien not created by the substantive provisions 
of the enactment. 

: 


The word “ claims’ 
of the loan of credit, and the word “liens” to the 


refers to those arising out 


provisions for seizing and applying the “income 
and revenues ” of the debtor company, which would be 
a lien on such “ineome and revenues” from the date of 
the writ or the seizure thereunder. This fully satis- 
fies this use of the word “ lien.” 


THE OFFICE OF THE WRIT OF SEQUESTRATION specially 
provided for, as Mr. HuntiIne@tTon well said in his argu- 
ment below, “is that specifically defined by section 8 
and must necessarily be limited by it. Under that 
writ the Treasurer of the State was only empowered 
“to seize and take possession of the income and 
revenues of the company,” and not to seize and to 
hold the railroad itself. | 

A lien upon “the income and revenues ” was created 
immediately upon the issue or service of the writ, but 
not until then ; that lien continued, as section 8 pro- 
vides, “until the amounts of said defaults shall be 
fully paid up and satisfied, with costs of sequestration, 
after which said treasurer shall release. 

Release what? The road ? as would be the case if 
the road itself was to be seized and held. No, not the 
road, “ but the further revenues of said company to 


its proper officers.” 
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From what are the “revenues” to be released ? 
clearly from the attachment or lien created by the 


writ of sequestration; for there is nothing else that 
can be released from. : 

That such is the true construction of sections 7 and 
8 of the act, and that the word “lien,” as used in the 
seventh section only, refers to the lien on revenues 
created by the writ of sequestration, is made still more 
clear by the provisions of the Act of April 10, 1869, 
passed by the same Legislature, at its adjourned 
session. 


Tuts Act or Aprit 10, 1869, section 3, provides: 


‘* That if the company, after notice, fail.to make full payment, 
as in said notice required, it shall be the duty of the State 
Treasurer, through the Attorney-General, to make and file a 
petition under the seal of the Treasurer's office in the Pulaski 
Chancery Court, setting forth the amount due, and the fact of said 
default, praying the issue of the writ of sequestration contemplated 
in’said act, and the appointment of a Receiver, to be named in said 
petition, to receive in his behalf the revenue and income of said 
company, for the purpose specified in said act; which writ shall 
issue upon the filing the petition for the same.” 


Section 4 enacts: 


‘* That upon the issue of said writ, the Receiver named therein 
shall take possession of ad! the income and revenues of said def wilting 
railroad company, with authority to demand and receive all moneys 
coming to the same from the operation of such road, and it shall be 
the duty of all officers of said company to return all moneys to 
him, for receiving which he may require the submission of all 
necessary books, papers and accounts to him, and may examine 
any and all persons under oath, and any person making false 
return, or failing to pay over moneys, shall be deemed guilty of a 
misdemeanor, and any person swearing falsely shall be deemed 
guilty of perjury.” 


Section 5 provides : 


‘* That such Receiver shall give such bond as the Treasurer may 
require, shall be removable at the pleasure of the Treasurer, and a 
successor appointed, to be approved by the Chancellor. He shall, 
at the end of each month, make full report and return to the 
Treasurer of all moneys received by him, with his estimate of the 
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necessary cost of operating said road, which, on the approval and 
order of said Treasurer, shall be paid out of the money so returned, 
the surplus or net proceeds to be applied in the discharge of the 
tar due and unpaid; and shall so continue until such amount in 
default shall be paid, with the reasonable cost of sequestration, to 
be taxed and certificed by the Chancellor, when the Treasurer shall 
account with said company and withdraw said Receiver from the 


’ 


management of its affairs.’ 

THESE PROVISIONS are distinct that the officers of the 
Company shall continue in possession of the railroad ’ 
that the writ of sequestration reaches only the “income 
and revenues of the defaulting company ;” that the 
corpus of the railroad is not seized ; and that when the 
default is removed, the State Treasurer shall withdraw 
his Receiver from “the management of the company 
affairs,” that is, those affairs specitied and defined in 
the act, viz., those relating to the sequestration of its 
revenues and income, And such was the practical 
construction of the act in the proceedings taken under 
it, printed in the records on these appeals, 

The word “ lien,” as Lord Justice TURNER said in an 
analogous question (Gardner ws. Ry. Co, L. R., 2 Ch. 
App., 221) “ts merely referentiad and cannot alter the 
construction of what had gone before, or extend its 
operation.” 

In the Zennessee Bond Cases (114 VU. S., p. 697), 
Warre, C. J., uses similar language, when he says: 

“The phrase relied on and quoted above is undoubtedly sug- 
gestive of some other liability of the company on the bonds than 
one to the State, but it does not of itself create such liability. If it 


exists at all, it must be by virtue of some other provision of the 
Statute.” 


Mr. Justice MILLER’s DISCUSSION OF THE WORD 
“LIEN,” as used in section 8 (upon which word the 
plaintiffs chiefly or wholly rely), is so satisfactory in its 


reasoning that [ here reproduce it for the convenience 
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of the Court. After quoting sections 7 and 8 of the 
Act of 1868 in ertenso, as those on which he says the 
plaintiffs’ claim mainly rests, the learned Justice pro- 
ceeds : 


‘* The proposition of complainants is thhet these sections are in 
the nature of a statutory lien on the property of the railroad com- 
panies which received the bonds, for the security of the payment 
of these bonds, and that this lien inures to the benefit of any bond- 
holder into whose hands they may come. 

‘*This proposition naturally divides itself into two, namely : 

‘*1. Does the statute create a lien in favor of the State ? 

“2. If it does, is it a lien which follows the bonds of the State 
into the hands of subsequent holders after they had been delivered 
to the companies / 

‘*T confess that but for the use of the word “den” | see noth- 
ing in the power here conferred upon the Legislature in the nature 
of alien. The power is ‘to impose a faz upon the railroad com- 
pany’ sufficient at first to pay the interest accruing annually upon 
the bonds received from the State and after five vears from the 
road's completion an additional annual tax of two and a half per 
cent. on the amount of the bonds, to be paid to the State. 

* This tax is not made a lien on the property of the railroad 
companies by any express language. It is well settled that taxes 
are not liens unless they are expressly made so by the law or ordi- 
nances which impose them. 

** Heine vs. The Levee Commissioners, 10 Wall., 659. 
‘** 2 Dillon on Municipal Corporations, 655. 

‘* The remedy given by the eighth section to enforce the collec- 
tion of this tax repels the idea that the tax is a lien on the road, its 
franchises or any other tangible property of the company; for it is 
limited to the sequestration of the income and revenues of the com- 
pany until the amount of the default shall be paid. 

‘* If there be any lien at all, it is confined to the income and rev- 
enues of the company, and does not extend to its road-bed, track, 
locomotives or any other visible property. This is made still 
plainer by the guarded language which, even for the purpose of se- 
curing or appropriating this income and revenue to the payment of 
the debt or its interest, does not authorize taking possession of the 
road or its rolling stock, nor the operation of the road to produce 
income, but simply that the treasurer of the State may, by a writ of 
sequestration, ‘seize and take possession of the income and revenues 
of the company’ until the amount in arrears is paid. There is here 
no declaration of a lien on any property of the company, nor any 
authority to seize it or to sell it, or to proceed against it in any way 
to enforce the payment of the debt. The remedy given implies 
that there is to be no other. 
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. “If, then, there is a lien, it covers only the income or other rev- 
enue of the company, if any such there be. 

‘Tf the word * lien’ were not in the statute, I think no one 
would infer a lien on anything from the nature of the transaction as 
it is described in the act. Without the use of that word it is simply 
an authority to the Legislature of the State to provide for the pay- 
ment by these companies to the State of the money which it will 
have to pay on its bonds issued for their benefit. 

** This is to be done by what the statute calls a tar on the com- 
pany, but it is no more a tax in its essential character, though 
called so, than it is a lien, though that word is used. 

‘The matter is simply a power in the Legislature to assess or 
determine from time to time the sum which each company is Ye- 
quired to pay to save the State harmless in regard to the bonds it 
has received and a direction to the treasurer to collect this assess- 
ment by sequestrating the income of the company to the extent 
which may produce this amount. The tax is not even to be 
assessed or levied on the property of the company. It has no rela- 
tion in its amount to the value of the company’s property, but solely 
to the amount of its obligation to the State. 

‘It would be difficult to find any definition of the word ‘lien’ 
adapted to this transaction. 

‘* The manner in which the word ‘lien’ is introduced into the 
statute shows that it was not used in any clear or accurate sense, 
for it is a simple declaration that when the amount of the bonds 
issued to any company shall be paid to the State, either in money 
or in any of the State’s bonds, the taxation shall cease and ‘ the 
said road shall be entitled to a discharge from all claims or liens on 
the part of the State.’ These words were used undoubtedly out of 
abundant caution, and there could have been no thought in the 
minds of the Legislature that by the use of this word in connection 
with the word ‘claim’ they were establishing a lien not already 
created by the statute. 

‘* But it is not a lien, because the right conferred, whatever its 
nature, could only be exercised by some Act of the Legislature im- 
posing the tax. If the Legislature failed or neglected to ascertain 
the sum which each company should pay, and fix the time at which 
it should be payable, there was no obligation, no fixed right, to en- 
force, and therefore no lien. But the year after the passing of the 
Act of 1868, to wit, April 10, 1869, the Legislature passed a statute 
to levy and enforce the collection of this tax. By its first section 
the Auditor of Public Accounts was required, on or before the first 
day of June and December, to certify to the treasurer the amount 
which the State will have to pay for interest on the bonds issued to 
each railroad company, and the treasurer was to notify the com- 
panies. If the companies or any of them neglected to pay, the 
Pulaski Chancery Court was to issue the writ of sequestration pro- 
vided for in the Act of 1868, and appoint a receiver to execute it. 
This he was to do by taking possession of all the incomes and rev- 
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enues of the defaulting company, with authority to demand and 
receive all moneys coming to the same frum the operation of said 
road, and it is made the duty of all the officers of said company to 
return all moneys to him. It also provides that only the net pro- 
ceeds or surplus, after the necessary costs of operating said road, 
shall be applied in discharge of the tax due and unpaid. 

‘That this was the true construction of the Act of 1868 is made 
clear by a comparison with the previous legislation of the State on 
the same subject; for this was not the first statute passed to aid by 
a loan of its credits in building roads within its border.” 


The learned Justice then proceeds to show still 
further the soundness of the foregoing views by refer- 
ences to the Act of 1867 and of April 10, 1869. 


IV. Tue Act or Jury 21st, 1868, MusT BE CONSTRUED 
WITH REFERENCE NOT ONLY TO THE PRIOR Act OF 1867, 
BUT ALSO TO THE OTHER LEGISLATION OF THE STATE ON 
THE SUBJECT OF RAILROADS. By this legislation the 
companies might MAKE MORTGAGES of their roads 
(Charter Little Rock and Ft. Smith Co., See. 17, 
reprinted Wiliams Record, p. 182; also Act Jan’y 22, 
1855, reprinted Widliams Record, pp. 182, 183; Platt 
vs. Umion Pacific R. R. Co., 99 U. S., 48-56). The 
Legislature did not itself undertake to provide suffi- 
cient aid to build and equip the road. The Act shows 
this. The Legislature must be supposed to know that 
morigages would be executed, and not only did it not 
forbid this, but it expressly repealed the provisions of 
the prior Act, which conflicted with its so doing. 
Some of the companies embraced in the Act of 1868 
were already under mortgage (Agreed Facts, Tompkins’ 
Case, p. 167). And some of the companies, in their 
application for State aid, advised the Railroad Com- 
missioners not only of their purpose to issue first 
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mortgage bonds, but also that they had negotiated 
them (Pine Bluff Co., Williams Record, p. 74 ; Ouachita 
Company, //., p. 75). This shows plainly the con- 


temporaneous construction and understanding. 


AGAIN: THE NATURE OF THE PROVISIONS of the three 
Acts of 1867, 1868S and 1869 plainly shows that the 
State intended by the two latter acts to look for its 
security only to the imposition of what the act de- 
nominated a fcr upon the aided companies, and to 
enforce its payment by the sequestration simply of 
their “ income and revenues.” It did not demand or 
intend to secure a /ien upon the corpus of the railroad, 
and to enforce such lien by the s7/e thereof. It meant 
to leave the roads and property of the companies free, 
as a basis of credit to enable the companies to secure 
by mortgages, in the usual manner, the means of 
construction. It said, in effect, to the companies, 
“your own unaided credit and resources are not suffi- 
cient to enable you to build the roads. The aid we 
extend will yield less than half the amount required. 
We have given you the power to mortgage your roads 
and lands. We leave that power in full force. Exercise 
it and raise what money you can, and put it into the 
construction of the roads. Sell the bonds we lend you, 
but you must put the proceeds into iron rails and 
equipment (Sec. 6). Your mortgage creditors may 
look to the security you pledge to them. We will 
look to our right to tax you to the extent neces- 
sary to enable us to meet the interest and 
principal of the bonds issued to you, and we will 


enforce the payment of the tax by sequestration of your 
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income and revenues.” “ Agreed,” reply the companies. 

The course actually pursued was in accordance with 
this view. Section 6 of the Act of July 21, 1868, re- 
quires that before any bonds of the State shall be issued 
ten consecutive miles of road must be “ graded, bridged, 
furnished with ties and made ready for the iron rails,” 
and their issue is expressed to be “for the purpose of 
providing for the ironing, equipping, building and com- 
pleting said road.” 

The Agreed Statement in the case of the Fort Smith 
Railway, defendant, stipulates as facts that $3,285,000 
first mortgage bonds and $4,356,000 land grant bonds, 
or a total of $7,671,000 bonds were actually issued to 
the contractors by the company and sold by them as 
against an aggregate of $1,000,000 State aid bonds to 
the contractors and company both. The same facts are 
shown by the foreclosure decrees. So that the equities 
are largely in favor of the bona fide holders of the bonds 
of the company and not of the State. And the same 
state of facts is true as to the other companies to which 
the bonds of the State were issued. 

That the State intended, by the Act of 1868, to 
change the form of its security from a /ien to the right 
to tax in the mode provided in sections 7 and 8, 7. e., 
to sequestrate the income of the aided company, and 
that this change was intentionally made, is obvious upon 
a comparison of the two Acts. 

Ir IS AN ESTABLISHED CANON OF CONSTRUCTION, where, 
in a statute on the same subject matter and especially in 
a substitutionary statute,a change is made in the lan- 
guage, whether by omission, addition or otherwise, 
such change is presumed to have been intentional. 


This is well shown in the case of Murdock vs. Mem- 
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phis, 20 Wall., 590, 616. Other authorities on the point 
appear in the note.* 

Why did the State not take a mortgage on the land 
grant 2?) Why not on the corpus of the railroad? Be- 
cause it would defeat the end sought. 

Aside from the irresistible inference that no lien 
was intended arising out of the difference just pointed 
out between the Acts of 1867 and 1868, the nature of 
the provisions of the latter act, considered per se, 
negative an intention on the part of the State to pro- 
vide for a lien upon the corpus of the roads and prop- 
erty of the railway companies. 

In 1868 there was but one railroad company having 
any completed road in Arkansas. <A portion of the 
road of the Memphis and Little Rock Company was 
then constructed (Williams’ Record, p. 184, Act Janu- 


* Statutes in pari materia should be read together. 

Where different language is employed in a subsequent statute the pre- 
sumption ix that something different is intended to be enacted. 

‘* The rule as to Acts of Parliament which are ‘a pari materia 
was laid down by the twelve judges in Palmer's case, 1 Leach’s C. 
C., ed. 3, 393, to be that such Acts ‘‘are to be taken together as 
forming one system, and as interpreting and enforcing each other.” 
And, as Kyigur Bruor, L. J., said in er parte Copeland, 22 L. J. 
Bank, 21; 2 De G., M. & G., 914, upon a question of construction 
arising ‘* upon a svdsequent statute on the same branch of the law, it 
is perfectly legitimate to use the former Act though repealed.” ** For 
this,” continued he, **[ have the authority of Lord Mansriep, 
who, in Regina vs. Roxdale, 1 Burr., 447, thus lays down the rule : 
‘Where there are different statutes ‘rn pari materia, though made at 
different times, or even expired and not referring to each other, 
they shall be taken and construed together as one system and as ex- 
planatory to each other.’ ” 

‘*It has been a general rule,” savs BLacksury, J., in Hadly vs. 
Perks, L. R., 1 Q. B., 457, ** for drawing legal documents, from the 
earliest times, never to change the form of words unless you are 
going to change the meaning.” Therefore, if we find that the par- 
ticular language employed by the Legislature in the earlier statute 
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ary 3,1861). It was already mortgaged. Some com- 
panies had land grants and some not. 

The State was “ hungering and thirsting.” after rail- 
roads. 


Act 1867, passim ; Act 1868, See. 1. 


The Act of 1868 did not, as is usual in such acts, 
select or name certain companies and extend aid to those, 
either absolutely or conditionally. 

Its scheme’ was more comprehensive. It extended 
to all companies, born and unborn ; those having roads 
and those having none. It “spread undivided and 
operated unspent.” 

Aid could be, and in fact was, alike given to roads 
that then were, as well as those that were not, then 
mortgaged. 

Some of the railway companies in applying for State 
aid gave, as above shown, express notice of their purpose 
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on a particular subject has been departed from in a subsequent 
statute relating to the same subject, it is generally a fair presump- 
tion that the alteration in the language used in the subsequent stat- 
ute was intentional and was made for the purpose excluding or 
including something which the carlicr statutes did or did not contain. 

‘* Where two statutes,” said Brett, J., in Dickenson vs, Fetcher, 
L. R. 9 C. P. 8, ** dealing with the same subject matter, use differ- 
ent language, it is an acknowledged rule of construction that one 
may be looked at as a guide to the construction of the other.” 

In the Queen vs. Price, L. R., 6Q. B., 411, ** when the Legisla- 
ture,” said Cocksurn, C. J., “in legislating in pari materia and 
substituting certain provisions for those which existed in an earlier 
statute, has entirely changed the language of the enactment it must be 
taken to have done so with aome intention and motive.” 

“Tt is a well settled rule, that when any statute is revived, or 
on, Act framed from another, some parts being omitted, the parts 
omitted are not to be reviecd by conatruction, but are to be considered aa 
annulled. To hold otherwise would be to impute to the Legisla- 
ture gross carelessness or ignorance ; which is altogether inadmis- 
sible.” Wun, J., in Allis ca. Page et al., 1 Pick., 45. 
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to issue FIRST mortgage bonds, and all of them did issue 
such bonds. One of the predecessors of the defendant 
companies not only notified the Railroad Commissioners 
when it applied for State aid, that they had voted jirst 
mortgage bonds, but also that they had succeeded in 
negotiating them, as will presently be more fully pointed 
out. 

How does this consist with the proposition that the 
State intended by the Act of 1868 to provide for a lien 
in its favor, or at all events, a lien superior to the lien 
of mortgagees ? If State aid might be extended to roads 
under mortgage in some cases, why not in all? 

This was a measure of extraordinary importance, and 
if a prior lien in favor of the State as against the mort- 
gagees of the companies had been intended, the means 
of making such lien secure and effectual would have 
been provided in the Act. 

This had been done in the Act of 1867. It was not 
done in the Act of 1868. It was usual in all such legis- 


lation. 


Tur Act or 1868 names and describes no particular 
companies as its beneficiaries. What companies would 
avail themselves of its provisions was uncertain. The 
act would per se give no notice that a particular com- 
pany had applied for or been awarded State aid. 

No provision is made for a record to be kept by the 
Railroad Commissioners. There is no statute making 
their record, if they kept one, constructive notice to the 
world. If the railway company mortgaged its property 
avd that mortgage was registered before State aid 
bonds had been awarded, it is clear that the mortgage 


would have priority. This would probably be so if the 
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mortgage were recorded after the award of State aid 
and before the State aid bonds were actually issued and 
delivered to the companies. 

Under the view maintained by the complainants 
whether the State has alien which is prior, or one 
which is subsequent to the mortgages necessary to be 
made in order to provide the means of construction, 
depends upon the accidents and shifting cireumstances 
of each particular case. 

Is it possible that any such view can be sound ? 

In THIS CoNNEcTION let us now advert to the dates of 
the first mortgages of the old companies, and of the 
award and issue of State aid bonds to them. 

Express notice of the vote authorizing the first mort- 
gage was given to the Board of Railroad Commission- 
ers by the Little Rock, Pine Bluff and New Orleans 
Co. when applying for State aid. 

Williams Record, p. 70. 


And the Commissioners approved and granted the 


application with this notice, perhaps because of it. 


Ih., p. 72. 

The first mortgage of this company (the one fore- 
closed) was dated April 25, 1870 (Jb., p. 130), and re- 
corded June 25, 1870 (/74., p. 131), and no part of the 
State aid bonds were delivered till April 26, 1870 (J4., 
p. 124). 

The President of the Pine Bluff Company, in the ap- 
plication for State aid bonds used this language : 


“ First mortgage bonds to the amount of $10,000 
ver mile, which it is proposed to issue, the Board of 
Jirectors having by resolution authorized said issue of 

bonds, will make an aggregate of resources which will 
reach the sum of $3,000,000.” 


Williams Record, p. 70. 
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In the case of the old Ouachita Company, the 
“ agreed statement ” findsthat the mortgage of the com- 
pany was erecuted May 3, 187V (Williams Record, p. 
130), but that the award was not made by the Railroad 
Commissioners until June 25, 1870 (Ib., pp. 73-75). It 
also appears from Exhibit B, annexed to the defend- 
ants’ answers (/b., p. 75), in the suit against the Little 
Rock, Mississippi-River and Texas Railway, defendant, 
that at the meeting of the Railroad Commissioners, 
June 25, 1870, held before the award was made to the 
Ouachita Company, the then president of said company 
had addressed to the Commissioners a written commu: 
nication, notifying them that “the company, on the 
third day of May, 1870, executed a first mortgage cov- 
ering the entire line of road, at the rate of twelve thou- 
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sand dollars per mile ;” also that ‘“‘ we have succeeded in 
making negotiations of our first mortgage bonds ; ” and, 
again, “ nothing now is necessary to place the success 
of our road beyond question except the prompt and fa- 
vorable action by your board, on the application of my 
predecessor for an award of State aid. Without the award 
our assets are insufficient to justify an attempt to con- 
struct our road,” which communication is set forth at 
large in the record of the Commissioners (Williams 
Record, p. 75). It is true that mortgage was not 
recorded until June 2, 1871 (/b., p. 130). 

Of course neither the State nor the holders of the 
State aid bonds issued to that company can take refuge 
under the registry laws of Arkansas and claim priority, 
because the mortgage had not been put on record when 
the award was made, since the Railroad Commissioners 
were the agents of the State, vested with the sole power 


to refuse or to grant the application ; in other words, 
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to decide whether the State would or would not enter 
into the statutory contract. The president of the com- 
pany was required by the fourth section of the Act to 
set forth, among other things, “ the financial condition 
and the resources of the company,” and, as the sole 
agents of the State in this behalf constituted, the Rail- 
road Commissioners were required by the same section 
to adjudicate upon the application, thus making the ap- 
plication the basis of the award. The State, therefore, 
and those claiming under her, are concluded or estopped 
by the contract thus made by the approval and grant of 
such application from setting up any claim adverse or 
in opposition to the facts set forth in said application so 
far as the sane relate to the execution of the mortgage. 
What have the registry laws of Arkansas to do with 
the question ?  7‘his is a matter of contract, not of reg- 
istration. 

So upon the agreed facts concerning the Little Rock 
and Ft. Smith case it is clear that the lien of the mort- 
agees of the old company were superior to the lien 
of the State conceding, arguendo, such’ a lien to 
exist. This mortgage was recorded February 12, 1870, 
and $1,700,600 of first mortgage bonds secured 
thereby, were issued and sold or pledged before any 
State aid bonds were received by the company, 
although the vote to award State aid preceded the exe- 
cution and registration of the mortgage. 

Agreed Facts, Tompkins Case, pp. 165- 
168. 


Let us pause and ask, which lien at this time had 
priority, the mortgagee’s or the State's ? 
Suppose no part of the road had ever been com- 
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pleted ; who would be first, the State or the company's 


mortgagees ? 
‘Ishall show hereafter that the mortgagees are plainly 
prior to the lien of the State, even if it be admitted 


that the State has a lien. 


Infra, pp. 59-76. 


But the point I wish now to emphasize is that the 
result of the view that the State gets, or does not get, a 
lien or a first lien upon the railroads for the aid it ex- 
tends, according to the varying circumstances of each 
case, goes far to show that it did not intend to secure a 


lien upon the railroads. 


V. AN ADDITIONAL ARGUMENT that the Act of 1868 did 
not intend to give the State a lien, and a conclusive 
argument against the proposition that if any lien was 
created it was created for the benefit of, and can be 
enforced by, the bondholders of the State, is found in a 
provision of the Act of July 21, 1868, which I have 
quoted, but which I have not yet discussed. The 
Statute enacts : 


‘That nothing herein contained shall be so construed as to de- 
prive any company securing the loan of the bonds of the State here- 
in provided for, FROM PAYING THE WHOLE AMOUNT DUE FROM sUCcH 
COMPANY TO THE STATE AT ANY TIME IN THE BONDS OF THE STATE 
LOANED IN AID OF RAILROADS, OR THE COUPONS THEREON, OR IN 
wonky.” Act of 1868, Sec. 7, reprinted, William’s Record, p. 170. 


This right given to the company to pay to the State 
at avy time in avy railroad bonds the whole amount of 
State bonds, which run for thirty vears, is absolutely 
irreconcilable with the theory that a lien existed for the 
direct benetit of the bondtolders of the State. 
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That such is the effect of provision above quoted is 
the opinion of Mr. Justice MuLer. Referring thereto 
he says : 


‘That the right of the State to levy a tax on the railroad com- 
panies was in the language just quoted [from Chamberlain's Case, 
92 U. S., 306), ‘not intended to create a trust in favor of the bond- 
holders,’ is manifest from the provision that the companies could 
discharge themselves from all liabilities by payment of the amount 
of the State bonds into the State treasury at any time it suited their 
convenience without regard to the time when the bonds fell due or 
to the rate of interest they bore. It is important to observe also 
that this could be done by making payment in any of the railroad 
bonds of the State, so that one of these defaulting companies by 
buying at a discount bonds of the State issued to other companies 
could discharge themselves of the lien which it is now asserted 
exists as security for the bonds which they had received and issued, 
without redeeming a single one of their bonds or paying a dollar 
in satisfaction of their principal or interest. These bondholders in 
such an event would he left just where they are now with their sole 
reliance on the faith and credit of the State, which in my opinion ia ali 
they ever had or bargained for when they took the bonds, and which is 
all the statute or the nature of the transaction was intended to give 
them.” 


The provision that the companies might pay the 
interest on the bonds in the past due coupons of any 
of the outstanding State bonds, and might pay the 
principal of the bonds in any of the other bonds of the 
State issued in aid of railroads, is nothing less than a 
demonstration that the bonds had no lien, at least none 
for the benefit of the bondholder, and that the bond- 
holder bargained for nothing except the faith and credit 


of the State, expressed in the bond itself. 


Tue Acr or Aprit 10, 1869, does not undertake to 
change the provisions of Section 7 of the Act of 1868, 
giving to the companies the right to pay the semi-annual 
taxes “in the pust-dve coupons of the State at par.” 
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On the contrary, the demand on the companies for pay- 
ment, required by Section 2 of the Act of 1869, is in 
express terms stated to be for payment “ in compliance 
with the provisions of said Act and of this Act.” 

Of course, if the companies should avail themselves 
of this right to pay the interest or taxes “ in the past- 
due coupons of the State at par,” the State would be 
compelled to pay in money the interest on these rail- 
road bonds to the holders, from the other resources of 
the State. So, if the companies should exercise the 
right to pay the State in advance of maturity the prin- 
cipal of the bonds in money, the State would still have 
to pay holders of its railroad bonds interest during the 
whole penod for which they run. It is therefore clear 
that there is no connection or privity between the com- 
panies and the holders of the State’s bonds. 

The companies may pay to the State the amount of 
the interest in coupons of other bonds, and may pay 
the principal in other bonds or in money ; and such 
payment would be a full payment to the State and a 
full dischange of the company so paying; but such 
payment would not be a payment to the bondholder 
of the State, which pavment must be made bv the 
State, whether the company does or does not pay the 
State, and irrespective of the time or the mode in 
which the company makes payment.to the State. 

One of the defendant companies has 627 of “ the 
bonds of the State loaned in aid of railroads,” and if 
any lien exists, or shall be decreed to exist, it has asked 
in its answer the benefit of this provision (Answer Little 
Rock and Ft. Smith Railway Co., Tompkins’ Record, 
pp. 113, 114). 


XX. 


The statutory contract did not amount 
to an assignment of the income and reve- 
mues of the aided companies, and created 
no lien upon their roads. 


THE AIDED RaILway COMPANIES DID NOT IN FACT MAKE 
ANY ASSIGNMENT OR PLEDGE OF THEIR INCOME AND REVE- 
NUES, NOR COVENANT EXPRESSLY OR EVEN IMPLIEDLY TO PAY 
THE TAX OR INTEREST TO THE STATE SPECIFICALLY OUT OF 
THEIR INCOME AND REVENUES; BUT IF THEY HAD MADE 
SUCH AN ASSIGNMENT OR PLEDGE OR COVENANT NEITHER OF 
THESE ACTS WOULD HAVE CREATED ANY LIEN UPON THE 
CORPUS OR PROPERTY OF THE RAILROADS, OR DISABLED THE 
COMPANIES FROM EXECUTING A FIRST MORTGAGE UPON THEIR 
ROADS AND PROPERTY. 


I shall now consider this case on the assumption, 
for the time being, that the aided companies are to be 
taken as having by implication agreed to assign, and 
that this in equity amounts to an assignment to the 
State for its security of the income and revenues of 
their roads. 

What would be the legal effect of such an assign- 
ment ? 

Let us look at it upon principle, and then upon 
authority. 

And here it will be important to keep in view the 
nature of a railroad, and that it is constructed for the 
purpose of carrying on the business of common carriers 
for the production of revenue. 

The income is not from the corpus of the railroad but 
Srom the business which is conducted on tt. 
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: aA eritical eramination of the Act of IS6N and 1869, 
will show the distinction eavetully drawn, never Ccon- 
Fused, and eve rywh: re maintained beticcen the “ income 
and revenues” of the company on the one hand, and the 


“railroad aud property” of the company on the other. 


THis DISTINCTION was pointed out with great clear- 
ness, and enforced and insisted on by the learned eoun- 
sel for the complainants as being well known to all 
“citizens of the State familiar with the history of pub- 
lic legislation” therein, and unknowa only to the 
strangers to that history. 

Judge McCuiure’s Argument on the De- 
murrer in the Court below (p. 51), referring 
to his history of the Legislation of 1867 
and 1868, at pp. 46-55 thereof. 


THe Britt or Compiatnt and its specific prayer for 
relief is based wpon this distinction, between “ income 
and revenues ” and * property.” 

Sach was the CONTEMPORANEOUS CONSTRUCTION AND 
UNDERSTANDING of the State and the companies, as 
shown by the applications for and award of State aid 
and the nature of the mortgage securities which were 
issued, purporting to be. and which were sold as 
rst drens upon the railroads and property embraced 
therein, and the acquiescence of the pablic and of all 
parties Interested in the two classes of securities for 
over twelve vears. 

Such contemporaneous construction is of the utmost 
legal significance and binding force. 


** The practical construction given to a statute by the public 
officers of the State, and acted upon by the people thereof, is to be 
considered, and is, perhaps, decisive in case of doubt.”— Union Ina. 
Co. va. Hoge, 21 How. 35. 
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‘“*A contemporaneous is generally the best construction of a 
statute. It gives the sense of a community of the terms made use 
of bya Legislature. If there is ambiguity in the language, the un- 
derstanding and application of it when the statute first comes into 
operation, sanctioned by long acquiescence on the part of the Leg- 
islature and judicial tribunals, is the strongest evidence that it has 
been rightly explained in practice.”"—Packard tes. Richardwn, i? 
Maas. Lil, 143 


, 


THIS DISTINCTION between “income and revenues’ 
and “ property ” was, also, reeognized and acted upon 
in the SEQUESTRATION PROCEEDINGS instituted by the 
State Treasurer. 

See Amendment to Bill, p. 36 Tompkins’ 
Record. 

Appendix to Amendment to Bill, 7b., p. 47. 

Order appointing Receiver of Roap in addi- 
tion to that of income. /b., p. 57. 

Appendix to Amendment to Bill, pp. 51, 52, 


5b. 


It was sought, in argument in the Court below, to 
deny that any such distinction exists, or if it exists, to 
deny its materiality. And such is the view now 
pressed by the complainants. 

In other words, it is insisted by the complainants, 
that under sections 7 and 8 of the Act of 1868,‘and 
under the detailed provisions of the Act of April 10th, 
1869, the State has stipulated for and received from 
the aided company, what equity will treat as a pledge 
of the “income and revenues of the said company,’’ 
and that in legal effect such a pledge of “income and 
revenues " amounts to a specific equitable hen upon the 
corpus of the company’s road and property, dating 
from the award of State aid, paramount to mortgages 
subsequently made, and following the railroad and 
property so mortgaged into the hands of subsequent 
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purchasers and mortgagees for value. This the exigen- 
cies of the complainants’ case oblige them to maintain. 

The defendants controvert each of these propositions. 

They deny that the State had any pledge or assign- 
ment, legal or equitable, of the “ income and revenues ” 
of the company receiving the State aid. 

The security stipulated for by the State was not a 
pledge or assignment, but the mght “ from time to 
time, to impose upon each railroad company to which 
bonds shall have been issued « faz, so denominated in 
the Act, equal to the amount of annual interest,” &e.— 
a tax upon the company, not upon any specific property, 
to be collected only from income and revenues, and 
nowhere declared to be a lien either before or after it 
is, from time to time, imposed. 


Sec. 7 of the Act of 1868. 
Act of April 10, 1869, passim. 


If the tax is not paid, then by Sec. 8 of the Act of 
1868, it is made “the duty of the Treasurer of the 
State, by a writ of sequestration to seize and take 
possession of the income and revenues [not the rail- 
road | of the company,” &e., and this remedy is exclu- 
sive. 

The defendants deny where an Act intentionally and 
of set purpose makes such a trenchant distinction be- 
tween “income and revenues” and “ property,” and 
made it for the purpose of leaving to the compavies 
their railroad and property as basis of credit, that a 
pledge of the former, i. e., of the ‘income and rev- 
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enues” (conceding for the argument such a pledge to 
exist) can be asserted as a specific equitable lien upon 


such railroad and property as against the mortgagees 
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of the companies or purchasers at the foreclosure sale, 
or their vendees, the existing companies. 

Is IT NOT PLAIN that an assignment or pledge of “ in- 
come ” per se of an unbwilt railroad presupposes and 
implies that to become effectual or to yield “income ” 
the road will not only have to be completed, but oper- 
ated when completed ; and is it not plain that it is also 
naturally and reasonably implied that the company re- 


mains in the possession of all of its powers and facul- 
ties necessary to raise the means to build the road ? 


Tolls or income are, as Lord Cairns happily ex- 
pressed it in a case hereafter referred to, the fruit of a 
perfected tree. The making of such an assignment does 
not carry with it any implication of a disability to exe- 
cute a mortgage of the corpus of the railroad, but rather 
a contrary implication, especially when it was known 
to the Legislature, and had been demonstrated by ex- 
perience, that the power to raise money on the security 
of a first mortgage was absolutely necessary to the 
building of the roads, the building of which was the 
prime object sought to be secured by the legislation 
of 1867 and 1868. 

The bed or track of a railroad is doubtless, for mahy 
purposes, real estate, as distinguished from personal 
property. But the tolls and income of a railroad have 
little or no resemblance to the rents, issues and profits 
of land. A railroad is a species of property sui generis. 
It is a vast and compli¢ated business organism, of 
which the feudal barons who laid the foundations of 
our real law had no conception, and for which their 
technical principles not only made no provision, but are 
wholly inadequate and inapplicable. 

A railroad is much more like a vast manufactory than 
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it is like a house or lands in the common law concep- 
tion thereof. Both the manufactory and the railroad 
are of themselves barren and unfruitful, vielding un- 
worked no rents, issues and profits. 

To become profitable, to vield income, they must be 
run and operated, which necessitates the employment 
of a large number of servants, and, a short, the carry- 
tne on of a destined and o wipe. List ness, 

Earnings and income are not the rents, issues and 
w freck, ar of lem? Dut the 
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pr nits of the railroad fe 
fruit and product of the 4usteess, thus established and 
carried on. Income CeUSS when the locomotive and 


cars cease to he operated. 


That a mere pledge or assignment of the income of a 
business operates by implication as a lien upon the land 
on which the factory is situate, or upon the barren 
road-bed of the Railroad Company, is a proposition > 


which has not been and cannot be established. It is 

setting the Pyramid on its apex. : 
If the owner of land and a building in which a manu- 

facturing business is carried on pledges the ‘ncome of 

that business, would your Honors hold that thereby 

any lien would attach to the building itself or to the 

land ? 


The adjudged cases, presently to be referred to, show 


that this view of the nature of a railroad and of its 


business underlies the decisions of the English Courts, 


in respect to the nature and effect of an express assign- 


ment, mortgage or pledge of the tolls of a railway com- 


pany, and that these create no interest in, or lien or 


charge upon, the corps of the railroad, or the land upon 


which it is situate. 


Vice-Chancellor Bacon, in a very carefully considered 


judgment, hereafter referred to, says : 


—— ow 


xw-—-_— s- 


59 


? 


‘** But there have grown up in this country of ours things totally 
different either from monastic establishments or any other encroach- 
ments made by incorporated companies, or by the authority of the 
Legislature. 

An incorporated company is entitled to hold in what may be said 
to be the dead hand the land which is necessary for them to com- 
plete their undertaking; they are the owners, no doubt, of the land. 
But they are owners in what sense ? and for what purpose? They 
are otners of land in order that they may, by its posacasion, carry on @ 
COMMERCIAL UNDERTAKING. The difference tetween buying land and 
making a dwk and grtting from the Legislature authority to lery tolls 
wpon the peraens whe mabe war of their property, the difference betoreen 
that and 4 trading company that cornice on the business of Common car. 
rivers and is engaged in various other undertakings is perfectly ob. 
vieus and cannot be questioned. [am speaking now ef the princi- 
ple of it.” 

(Per Bacox, V.C. Ja re Mitchell's Estate, 
L. R., 6 Chan. Div., 663, 1877.) 


The State, in the Act of 1868, stipulated for no lien 
either upon the corPvs or upon the “ REVENUES.” 
So much upon principle ; next, let us look at the ad- 


judged cases. 


IV. 


Adjudged cases establish that a pledge of 
the tolls ofa railroad company creates no 
lien upon the railroad itself. 


THE ADJUDGED CASES IN ENGLAND AND IN THIS COUN- 
TRY ESTABLISH THAT A PLEDGE OF TOLLS AND INCOME €0 
nomine BY A RAILROAD COMPANY NOT SECURED BY A 
MORTGAGE UPON THE RAILROAD CREATES NO LIEN, LEGAL 
OR EQUITABLE, UPON THE corpus OF THE RAILROAD, 
NONE AGAINST SUBSEQUENT MORTGAGEES OF THE RAILROAD, 
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NONE AGAINST GENERAL JUDGMENT CREDITORS AND NONE 
EVEN AGAINST THE COMPANY ITSELF. A FORTIORI THERE 
IS NO LIEN IN THIS CASE, AS NO ATTEMPT WAS MADE BY 
THE Act OF 1868 TO PLEDGE THE TOLLS AND INCOME. 


That even an express mortgage of the TOLLS of a yrer 
company gives no lien upon the LANDS of the company 
upon which its pier and other works are situate is the 
precise potut decided by Vice-Chancellor SHADWELL in 
Perkins vs. Deptford Pier Co., 13 Simons {36 Eng. Ch. 
Rep. Ee oft 

That case was this: 

By an act of Parhament the company acquired the 
power to borrow money and was 


‘** fully authorized and empowered to assign over by way of mort- 
gage to any person lending such money, the several tolls, rates and 
duties to be raised under or by virtue of this act, or any part thereof. 
But the act said nothing about raising money by mortgage of the 
lands.” 


The company berrowed money from the plaintiffs 
and executed to them mortgages of the fol/s, pursuant 
to the powers of the act. Subsequently, judgments at 
law were recovered against the company by certain of 
its creditors, Leeson and Pritchard, the latter having a 
mortgage. The affairs of the company became embar- 
rassed and it was about to abandon its undertaking and 
to sell its lands for payment of its debts. At this 
juncture the plaintiffs, as mortgagees of the fol/s, filed 
the bill to restrain the judgment creditors from suing 
out elegits against the dunds, and to have themselves 
(the plaintiffs) declared to be prior incumbrancers of 
the lands of the company, by virtue of the equitable lien 
alleged to result from their mortgage of the fod/s. 

The decision of the Court rested upon the ground 
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that a pledge or mortgage of ¢ol/s creates no lien apon 
the /ands or property out of which the tolls arise. 


THE VicE-CHANCELLOR said : 


‘* If the plaintiffs really meant to have security on the lands of 
the company, they might have had it. But they file a bill because 
they have a lien on the tvdis, and they say that there cannot be any 
tolls if there is no land ; and these persons who, first of all bethought 
themselves of taking a mortgage on the land, may, by taking the 
land. prevent the raising of the tolls. But suppose that they do, 
they will be only using the powers which they lawfully may use. I 
think, therefore, that no equity, whatever, arises to the plaintiffs in 
that respect, and that they have no other right to the lands in mort- 
gage or subject to the judgments of Leeson and Pritchard, than that 
which is to be inferred from the circuitous way in which they have 
taken security by debentures on the tolls. I shall therefore allow 
tha demurrer on the general ground.” 


The case of Wickham vs. The New Brunswick and 
Canada Lailway Company, Law Reports, 1 Privy 
Council Appeals, 64 (1865), is a strong case against the 
equitable or constructive lien here claimed by the 
complainants. 

It distinctly holds that an express mortgage by a rail- 
way company (which had a land grant as well as a rail- 
road), 


“OF ALL MONEYS TO ARISE FROM THE SALE OF LANDS,” 
the mortgage reserving to the company the right of mak- 
ing sales, and declaring that it constituted no charge upon 
the lands, but with power to the debenture holders, on the 
company’s default, to enter upon THE RECEIPT OF THE 
PROCEEDS OF SALES, (to//s, céc., gave no LIEN upon the 
LANDS as against subsequent general judgment creditors of 
the company, or upon the PROCEEDS OF THE SALES on 
writs of fi. fa. of such lands in the hands the Sheriffs. 


The cause was argued on the one side by Sir Huan 
Carns, afterwards Lord Chancellor, and on the other 
by Sir RounpEtL PALMER, afterwards also Lord Chan- 
cellor, before some of the ablest Judges of England, 
whose judgment was given by Lord CHELMSFORD. 
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Briefly, the case was this. It was a contest be- 
tween mortgage debenture holders of the railway 
company on the one side, and judgment creditors of 
that company on the other, and was decided on an 
appeal from the Supreme Court of New Brunswick. 
In New Brunswick there is a registry law, precisely 
the same as in Arkansas (see J4., page 68), and judg- 
ments are a lien on the lands of the judgment debtor, 
as inthe United States, and there is a statute author- 
izing, as in the American States generally, the sale of 
lands on jf. fa. 

The company was a land grant railroad company, 
having lands as well as a railroad. It issued mortgage 
bonds or debentures, and to secure the said bonds, 
“ the said company hereby grants its undertaking, AND 
ALL MONEYS TO ARISE FROM THE SALE OF THE LANDS of the 
saul company for the tine being ;? and tif default was 
made, the debenture holders might enter upon the receipt 
of the said proceeds of sales, tolls, de. It was provided 
that nothing therein contained should be held to limit 
the power of sale or appropriation by the said company 
of any of the lands of the said company, nor constitute 
a charge upon the same. This mortgage was hever reg- 
istered. Subsequently to the issue of the mortgage 
debentures, the company became indebted to the St. 
Stephen’s Bank, which recovered a general judgment 

against it for twelve thousand pounds, and issued writs 
of execution, which the Sheriffs had levied on the /ands 
of the company. This was a bill by the debenture 
holders against the company and the judgment cred- 
itors and the Sheriff, praying 


‘‘that the Sheriff and judment .creditors might be restrained 
from selling the /ands levied upon until the debentures were paid ; 
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or in event of a sale being allowed, the Sheriffs might be restrained 

‘ from paying over the proceeds of such sale to the judgment credi- 
tors; and for an order compelling the company, the Sheriffs, and 
the judgment creditors to pay over the proceeds to the Receiver so 
appointed as aforesaid ” (page 70). 


The Supreme Court of New Brunswick decided 
against the debenture holders on the ground : fist, 
that the judgment creditors, whose judgments were duly 
registered, had no notice of the debentures ; second, that 
the debenture holders’ contention that the bonds 
amounted to a mortgage of the proceeds of the lands, and 
that they were in the position of equitable mortqagees of 
the lands could not be sustained. 

Lord CHELMSFORD said : 


‘* There is no doubt upon principle, as well as on the authority 
of the cases cited in the argument at the bar, that the right of a 
judgment creditor under an execution is to take the precise inter- 
est, and no more, which the debtor possesses in the property seized. 
and consequently that such property must be sold by the Sheriff 
with all the charges and incumbrances, legal and equitable, to 
which it was subject in the hands of the debtor.” 


Affirming the judgment of the Privy Council, he de- 
cided, first, that the lands themselves were not granted 
A by the mortgage debentures ; second, that the debenture 
holders were not entitled, under the mortgage or 
pledge, “of all moneys to arise from the sale of the lands 
of said company,” to stop the sale of the lands by the 


Sheriffs, ov to the moneys arising from such sale. 


Lord CHELMsrorD concludes his judgment in the fol- 


lowing language : 


‘* It is clear, upon the whole case, that the lands of the company 
did not pass to the mortgagees under the debentures, nor are they 
entitled to the proceeds of the forced sales. 


IN CONSIDERING THE EFFECT OF A MORTGAGE OF TOLLS 
OF A RAILWAY COMPANY, OR A COVENANT TO PAY 


OUT OF TOLLS, several cases have been adjudged, 
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which will be presently referred to, arising upon what 
is called in England the Compantes’ CLAUSES CONSOLI- 
pATION Act, 1845 (8 and 9 Vict., C. 16), which contains 
the following sections concerning mortgage (See. 42) 
and bond creditors (See. 44) : 


“* Sro. 42. 7'e respective Mor’GAGEES shall be entitled, one with 
another, to their respective proportions of the tolls, sums and prem- 
ises comprised in such mortgages, and of the future calls payable 
by the shareholders, if comprised therein, according to the respect- 
ive sums in such mortgages mentioned, to be advanced by such 
mortgagees respectively, and to be repaid the sums so advanced, 
with interest, without any preference one above another, by reason 
of priority of the date of any such mortgage, or of the meeting at 
which the same was authorized.” 

* Skovrion 44. The respective oBLIGEES in such bonds (7. ¢., bonds 
not secured by mortgage) shall proportionally, according to the 
amount of the moneys secured thereby, 4 entitled to be PAID OUT OF 
THE TOLLS OR OTHER PROPERTY OR EFFECTS OF THE COMPANY the re- 
spective sums in such bonds mentioned, and thereby intended to be 
secured, without any preference one above another, by reason of 
priority of date of any such bond, or of the meeting at which the 
sume was authorized, or otherwise howsoever. ” 


Commenting on these sections, Sir W. Pack Woop, 
Vice-Chancellor (afterwards Lornp HATHERLEY) said : 


** Now, the 42d section of the Act seems to divide itself into two 
parts. Creditors are entitled ratably in proportion to their several 
principal debts, to the ‘tolls,sums and premises’ comprised in their 
mortgages ; and, further, they are entitled to be repaid their debts 
with interest, which seems to me to mean entitled tc be repaid gen- 
erally, and not merely out of tolls. Then they are to be repaid such 
sums and interest ‘ without any preference one above another by 
reason of priority of the date of any such mortgage or of the meet- 
ing at which the same was authorized. 

* As to the bonds [/. ¢., bonds not secured by mortgage], it is 
only necessary to refer to them with regard to one particular point. 
They are mentioned in the 44th section in a different manner. 
Bondholders are not assignees of the undertaking and tolls; they are 
only declared to be * entitled to be paid out of? the tolls or other property 
in the manner stated. As to bonds Lapprehend the present ques- 
tion could not arise, because a bond is a thing only to be recovered 
by a judgment, unless a special Receiver be appointed under the 
act; and it would clearly be against the very words of the section 
to say that when a judgment is the only remedy of a bond creditor 
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any bond creditor is to be preferred to another in respect of his 
judgment.” 


THE EFFECT OF THE 44TH SECTION, supra, where it was 
claimed to give bondholders an equitable lien as against 
judgment creditors, was more fully considered by Lord 
Chancellor Truro in the case next cited. 

The case of /eussell vs. The East Anglian Railway 
Company, 3 MacNaghten & Gordon (49 English Chan- 
cery Reports), 125, before Lord Chancellor Truro, is 
in its facts so analogous to the case at bar, and the rea- 


soning of this eminent Chancellor so satisfactory and 
conclusive against what he calls inferential liens, that 


it will justify more than a mere reference to it. 

This case distinctly adjudges that a covenant by a rail- 
way company that bond creditors not secured by an ex- 
press mortgage “SHALL BE ENTITLED TO BE PAID OUT OF 
THE TOLLS OR OTHER PROPERTY OR EFFECTS OF THE COM- 
PANY,” creates no lien or charge at law or in equity upon 
the property of the company, not even as against general 
judgment creditors of the company. 

Briefly, the case was this: The Acts of Parliament 
applicable to the Railway Company contemplated that 
there mizht be three classes of creditors—first, general 
creditors ; second, mortgage creditors ; third, bond cred- 
itors. The leading question in the case was whether 
the bond creditors were entitled to a specific equitable 
lien as against general judgment creditors. Their 
claim to such lien was based upon Section 44 of the 
Act, which enacted that the 


‘‘ respective obligees in such bonds shall proportionately, according 
to the amount of moneys thereby secured, be entitled to be Pain OUT 
OF THE TOLLS OR OTHER PROPERTY OR EFFECTS OF THE COMPANY the 
respective sums in such bonds mentioned, and thereby intended to 
be secured without any preference.” 


The plaintiff, as a bondholder, had a Receiver ap- 
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pointed. Lord Chancellor Trero denied that there 


was anv such lien, in favor of the bondholders, and ob- 


a” v1 
served as follows: 


* Vou th’s bill is filed upon the equity of A SUPPOSED SPECIFIC 
tien, andin the course of the argument it has been substantially 
and L think in terms, shown that if there is no such lien there is no 
foundation for the bill. It appears to me that it is quite inconsistent 
with the whole purview of the special Act, to suppose any such 
specific lien was intended to be given, and that therefore, this bill 
has no equity upon which the remedy sought could be founded’ 
(1b., p. 148). 

‘The principal clause on which the first question [whether a spe- 
cific equitable lien is given] is the 44th section of the Companies 
Clauses Consolidation Act, the point being, whether a specific lien 
on the general effects of the company is thereby given. It will be 
observed that the section does not specify any particulars on which 
the lien is to attach ; it says generally that the parties are to be entitled 


to be paid out of the tolls, property or effects of the company. Now, of 


course, if the parties were to be paid at all, they must be paid out of the 
tolls, property, or effects of the company, for those were the only sources 
which could enable the payment to he mad+ ; it is therefore in effect say- 
ing that the company are to pay out of their means” (Tb., p. 142). 

** Now the claim set up of a specific equitable lien is so extraordi- 
nary as connected with property of this nature [railway property], that 
it is most unreasonable to suppose that the right to it should be left to be 
inferred from a mere statement that payment was to be made out of the 
estate and effects of the company. tis not likely that the Acts of 
Parliament by which these companies are constituted, and which 
are framed by the companies themselves, should be so prepared by 
them as to give the bondholder a lien on every spade and barrow 
which the company may possess. It would be a stigma on a com- 
pany, inviting subscribers, and before any credit, in fact, existed, 
to insert a clause into their act depriving them of the power to con- 
tract on credit” (/4., p. 146). 


In another and leading recent English case a railway 
company pursuant to Act of Parliament expressly 
mortgaged to debenture holders, 

“the General Undertaking of the Company AXD ALL 
TOLLS AND SUMS OF MONEY ARISING UPON, OR OUT OF SAID 


GENERAL UNDERTAKING AND ALL OF THE RIGHT, TITLE AND 
INTEREST OF THE COMPANY IN THE SAME.” 


What was covered by such a mortgage was care- 
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fally considered by the Court of Chancery Appeals 
in the well-known case of Gardner vs. London, &c., 
Railway Company, Law Reports, 2 Chan. Appeals, 
201. | : 

The exact point decided was that the “ Undertaking ” 
and “tolls” and “sums of money” were not broad 
enough to embrace the suplus lands of the company, 
or create a lien thereon. 

It was argued for the debenture holders that, “ under 
the term ‘ undertaking, they were mortgagees of the 
whole property and effects of the company ” (p. 216). 

Lord Catrns denies this, and points out why it can- 
not be, since the mere execution of a mortgage would, 
if tle mortgagees chose to exercise their legal rights, 
prevent the railway from heing built at all (p. 215). 

Some of the observations of Lord Catrns in this case 
(at pp. 216, 217) are very instructive, as respects the 
peculiar character of a railway undertaking and its 
property. , He says: 


‘*The object and intention of Parliament, however, in the case of | 


each of these various undertakings, was clearly to create a railway 
which was to be made and maintained, by which tolls and profits 
were to be earned; which was to be worked and managed bya 
company, according to certain rules of management, and under a 
certain responsibility. The whole of this, when in operation, is the 
work contemplated by the Legislature, and it is to this that, in my 
opinion, the name of *‘ undertaking’ is given. Moneys are provided 
for, and various ingredients go to make up the undertaking; but 
the term ‘ undertaking’ is the proper style, not for the ingredients, 
but for the completed work, and it is from the COMPLETED WoRK that 
any return of moneys or earnings can arise, It is in this sense, in 
my opinion, that the ‘ undertaking’ is make the subject of a mort- 
gage. Whatever may be the liability to which any of the property 


-or effects connected with it may be subjected through the legal 


operation and consequences of a judgment recovered against it, the 
undertaking, so far as these contracts of mortgage are concerned, 
is, in my opinion, made over as a thing complete, or to be com- 
pleted: as a going concern, with internal and Parliamentary pow- 
ers of management not to be interfered with; as a fruit bearing tree, 
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the produce of which is the fund dedicated by the contract to secure an 
to pay the debt. 

“The living and going concern thus created by the Legisla- 
ture must not, under a contract pledging it as security, be de- 
stroyed, broken up or annihilated. The tolls and sums of money 
ejusdem generis, that is to say, the earnings of the undertaking, mus 
be made available to satisfy the mortgage; but, in my opinion, the 
mortgagees cannot, under their mortgages, or as mortgagees, by 
seizing, or calling on this Court to seize, the capital, or the lands, 
or the proceeds of sales of land, or the stock of the undertaking: 
either prevent its completion, or reduce it into its original elements 
when it has been completed.” * * * * 


Curiously enough and most instructively, the same 
principle is illustrated by ‘the decisions under the 
Morrmain Act of 9 Geo. IL, Chap. 36, quoted in the 


foot note.* 


* <9 Gro. IL., Cu. 36). ** An Act to restrain the disposition of 
lands whereby they become unalienable 

“$3. And be it further enacted by the authority aforesaid that 
all gifts, grants, conveyances, appointments, assurances, transfers 
and settlements whatsoever of any lands, tenements or other here- 
ditaments, or of any estate or interest therein, or of any charge 
or incumbrance affecting or to affect any lands, tenements or 
hereditaments, or of any stock, money, goods, chattels or other 
personal estate, or securities for money to be laid out or disposed of 
in the purchase of any lands, tenements, or hereditaments, or of any 
estate or interest therein, or for any charge or incumbrance affecting 
or to affect the same, to or in trust for any charitable use whatsoever, 
which shall at any timie from and after the twenty-fourth day of 
June, one thousand seven hundred and thirty-six be made in any 
other manner or form than by this Act is directed and appointed, 
shall be absolutely and to all interests and purposes, null and void. 
t.¢. Be made by deed indented, sealed and delivered in the presence 
of two or more credible witnesses, twelve calendar months at least 
before the death of such donor or grantor (including the days of the 
execution and death), and be inrolled in H. M. High Ct. of Ch. 
within six months after execution; and unless such stocks be 


transferred on the public books, &c., six months before death of - 


such donor, and unless same be made to take effect in possession 
for the charitable use intended, immediately from the making 
thereof, and be without any power of revocation, reservation, trust, 
condition, limitation, clause or agreement whatsoever, for the bene- 
fit of the donor or grantor, or any person or persons claiming unde 

him.” 


ie 
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THE CASES NEXT TO BE REFERRED TO distinctly adjudge 
and settle the doctrine that debentures of a railway 
company, which specifically pledge, assign or mortgage 
the tolls or income of the company, do not give the 
holder “ any charge or ineumbrance affecting lands, or 
any estate or interest therein,’-and hence that such de- 


_ bentures are not within the Statute of Mortmain above 


referred to. 
The Mortmain Act of 9 Geo. IL., Ch. 36, provides : 


‘‘That a!l gifts, grants, conveyances, &c., of any lands, tene- 
ments, or other hereditaments, or of any estate or interest therein, or 
of any charge or incumbrance affecting or to affect any lands, tenements 
or hereditaments, * * * to or in trust for any charitable uses 
whatever, which shall * * be made in any other manner or form 
than by this act is directed and appointed, shall be absolutely and 
to all intents and purposes null and void.” 


The question whether a mortgage debenture as- 
signing the tolls of a railway came within the opera- 
tion of this act, was the point decided in the recent 
case (1877) of Mitchell vs. Moberly ; /n re Mitchell’s 
Estate, L. R., 6 Ch. Div., 655. 

That case was, briefly, as follows: A bequest to a 
charity had been made of a debenture mortgage of 
the Bridport Railway Company. The debenture ex- 
pressly assigned “the undertaking and all future 
calls on shareholders, and all the tolls and sums of 
money arising by virtue of the said act, and all the estate, 
right, title and interest of the company in the same.” 

It was contended on behalf of the next of kin that 
“the debenture was an interest in land within the 
Mortmain Act above quoted; and hence that it was 
not well disposed by the will to the charity ” (p. 656). 
It was admitted that as to “shares in companies ” and 
“debenture bonds,” [without security] the question 
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had long ago been settled ; but it was urged that “as to 
debenture mortgages the matter was still open” (p. 
658). 

Vice-Chancellor Bacon carefully reviews the cases 
upon this subject and sums up their result in an elabo- 
rate and exhaustive opinion. At page 667 he says: 


** Profits and profits alone are what it is proposed to be assigned 
by this debenture.” Quoting the language of Lord Catrns in Gard- 
ner vs. London, Chatham and Dover Railway Company («vpre), he 
adds: ‘If that is all, what becomes of the suggestion-—whatever 
has been decided before, and whatever previous cases have decided 
that this is an interest in land?’ The contrary is decided by the 
highest authority except the Llouse of Lords, and decided ina man- 
ner which shows, as all will admit, and as those who do not. recol- 
lect the judgment cannot fail to see on reading it, that it received 
the utmost attention and the most minute consideration from the 
judges who had to deal with it.” 


The language of Lord Justice TuRNER in the London, 
Chatham and Dover case is also quoted, with the com- 
ment that “ he expresses a clear opinion that the only 
charge which the debenture holders have is a first 
charge on the profits.” A quotation is also made from 
the judgment of Vice-Chancellor Mains, in Holds- 
worth vs. Davenport (3 Ch. Div., 185), where he says: 

‘All questions are now removed by Gardner vs. London, 
Chatham and Dover Railway Company, which decided that a mort- 
gage debenture made by a railway company in the form = given in 
Schedule C, of the Companies Clauses Consolidated Act, 1845, does 
not give the debenture holder a specific charge upon Ue surplus lands of 
the company, or the proceeds of the sale of them so as to entitle him 
toan order fora Reeeiver of the sale moneys or interim rents, 
Therefore the mortgacee has only a right to take the tolls, and it follows 


that he has not an interest which is within the Mortmain Act —i. €., 
not an interest, charge or incumbrance of any kind affecting land.” 


In conclusion Vice-Chancellor Bacon says: “ For 
these reasons, I am of opinion that the debenture is 
NOT AN INTEREST IN LAND.” 
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To the same effect are the cases of Myers vs. Perigal, 
16 Simons, 533 (1849) ; Walker vs. Davenport, L. R., 
3 Ch. Div., 185 (1876). 


I Now TURN to decisions made in this country. 

IF THE CASE OF Garrett vs. May, 19 Md., 177, 1862, 
IS LAW (and no case in conflict with it or denying it can 
be found, and it is in accordance with the usage of rail- 
way companies and the general understanding of in- 
vestors in railway securities), IT IS DECISIVE AGAINST ANY 
LIEN on the part of the State of Arkansas in any view 
which can be taken of the statutory contract of the 
State with the aided companies. 

That case distinctly adjudges that an agreement by a 
railway company in “income bonds” not secured by mort- 
gage, specifically pledging the income of the road for their 
payment, does not constitute a lien on the corpus of the 
railroad, and gives no'lien or charge against a subsequent 
mortgagee of the road,even if such mortgagee has notice of 
the inconie bonds. 

Shortly stated, the case was this: The Central Ohio 
Railroad Company, having made a first and second 
mortgage of its property, issued certain “income 
bonds,” not secured by any mortgage. These bonds 
contained this provision : 


‘For the punctual payment of the interest and principal of this 
obligation, and of others of like tenor, issued or to be issued, in 
preference to the payment of dividends on the capital stock of said 
company, the IncoME arising from the road and its appurtenances is 
HERERY SPECIFICALLY PLEDGED. 


These bonds were made payable to R. Garrett & 
Sons, or bearer, and were negotiated by them. Among 
others five of these bonds were sold by the Garretts to 
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the complainant May. Subsequently the railroad com- 
pany executed and: recorded a third mortgage on its 
whole line, and the bonds issued thereunder were, at 
the time the suit was brought, in the hands of Garrett 
& Sons for sale. An injunction was sought by May in 
behalf of himself and other holders of “ income bonds,” 
to restrain the Garretts from selling the third mortgage 
bonds then in their possession. 
It was contended by counsel for the complainants 
that ‘the income bonds’ held by the complainants 
constitute, as between the railroad company and the 
holders, an equitable lien upon the whole income or 
revenues of the railroad” (p. 185). It was insisted 
“that such a pledge of all the income or revenues of 
the road amounts, in equity, to a pledge of the road 
itself” (p. 186), quoting, among other authorities, the 
‘ase of Legard vs. Hodges, and See. 1231 of Story’s Eq. 
Jurisp. It was further urged that “from the nature 
and effect of these ‘income bonds’ the railroad com- 
pany could not, without a violation of their own obli- 
gations, tantamount to fraud, attempt to impair the un- 
recorded lien on their property, as based on the ‘ in- 
come bonds, by placing on record a third mortgage 
deed, designed to secure a new batch of bonds, to be 
circulated in the community on the faith that these 
‘third mortgage bonds’ were to be paid in order, after 
the ‘first and second mortgage bonds’” (pp. 186, 187). 
It was claimed that such a proceeding was an “ attempt 
to overreach their antecedent creditors, who held these 
‘income bonds’ by the creation of junior but preferred 
liabilities,” and was in itself a fraud on the part of the 
company ; that “the company, as the maker of these 


‘income bonds,’ having express notice of their equitable 
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lien on its whole corporate property, ought to be re- 
strained by injunction from the execution of its de- 
signs, thus to overreach the elder but unrecorded lien 
created by its ‘income bonds,’ because, unless re- 
strained, the dona fide purchasers of the ‘third mort- 
gage bonds’ without notice of these unrecorded liens, 
would be preferred; and thus irreparable injury 
would be inflicted on the confiding purchasers of 
the income bonds.” It was further argued that “It 
appears not only from the evidence in the case, 
but from the answer of the Garretts, that they received 
the income bonds from the company as its financial 
agents, and put them in circulation through the com- 
munity. Therefore they had Express NoTicE of the 
equities created by these bonds; * * * they took 
the ‘third mortgage bonds’ not only for the improper 
uses of the company and themselves, but with express 
notice of our prior equities, and of the repugnancy be- 
tween those known equities and the ‘third mortgage 
bonds’ they designed using to our detriment. Such 
notice fastened on the Garretts makes them trustees of 
the title derived by the ‘ third mortgage bonds’ for the 
benefit of the ‘income bonds’ ” (p. 188). 

The bill, as thus appears by the argument of the com- 
plainant’s counsel, was based upon the proposition that 
the “income bonds” amounted to an equitable lien on 
the railroad ; that the defendants (the railroad company 
and the Garretts) had full, actual notice of the rights 
of the “income bondholders,” and that as between the 
parties the “income bonds” had priority of len over 
the third mortgage bonds ; but that the latter if negoti- 
ated for value would then have priority over the income 
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bonds, and that the plaintiff had an equitable night to 


have their alleged priority of lien protected by injunc- 


tion and preserved by the decree of the Court. 

The Court below decreed in favor of the plaintiff. 
The R. R. Co. and the Garretts appealed. The Court 
of Appeals reversed the decree and dismissed the bill. 

The following is the language of the Court in full in 
disposing of the claims of the income bondholders : 


“ The point was especially urged in argument that the railroad 
company having issued the ‘income bonds’ had no legal right to 
execute the third mortgage, and, by so doing, committed a fraud 
upon the purchasers of the ‘income bonds,’ and deprived them of 
every means of deriving any pecuniary advantage from their posses- 
sion. We have maturely considered the force.of this point and are 
of opinion that it is untenable. 

‘*We can perceive nothing in the stipulations of the * incom- 
bonds’ which in any way precluded the railroad company from exee 
cuting other obligations to obtain means to complete their road. 
The terms of the *ineome bonds’ are specifie and the holders of thes 
bonds must be confined tor the prefe rence qie n there hy. The precure. 
ment of funds other than those realized by the sale of the income bonds’ 
was but increasing the alility of the company to render the read availa- 
ble for the reception of income, therchy enabling it to meet the payment 
of the interest and principal of these bonds. The third mortgage indi- 

cates none other than a legitimate purpose to resort to such means 
as would promote the ultimate purpose for which the company was 
created.” 
Garrett ef al. vs. May et a/., 19 Md., 177. 


Referring to this case and treating of the effect of the 
issue of unsecured “income bonds,” Jones, in his 
Treatise on Railroad Securities, Sec. 316, says : 


* The issuing of income bonds for the payment of the interest 
and principal of which the income of a railroad company is specifi- 
cally pledged does not debar the company of the legal right to exe- 
cute a mortgage of its road and property to secure the payment of 
other bonds. The pledge of the income is binding upon the com- 
pany, but ts no incumbrance upon the PROPERTY ITSELF, Which, under’ 
a subsequent mortgage, may be taken out of the possession of the 
company and applied to the payment of the mortgage debt.” 


Sel 
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Doctrine of the Supreme Court of the United States as to 
| the effect of a mortgage or the pledge of tolls and 
| income of a railway company. 

The effect of a specific pledge of tolls and income 
in a railway mortgage is settled by the Supreme Conrt 
of the United States to be that it gives no lien 
C _ or right of any kind to the mortgagee, and in no way. 

interferes with the railway company’s jus disponendi of 
the tolls and income, unless possession thereof be 
aken by the mortgagee, or at least be demanded and 
steps taken to come into the actual perception of the 
same; and the company is not bound to account for 
past receipts. | 
Galveston R. R. Co. vs. Cowdry, 11 Wall., 
| 459. 
Gilman vs. Tel. Co., 91 U. S., 603. 
Am. Bridge Co. vs. Heidelbach, 94 U.S., 


ra) 798. 


The principle thus established by the Supreme 
Court as to the effect of an express and specific pledge 
“of earnings” and “tolls” in a railway mortgage is 


important in this case in two respects : . 


Ist. As an express pledge of “income and reve- 
nues ” gives, per se, no title to the same, until re- 
duced to possession ; a fortiori such a pledge gives 

no interest in or lien upon the corpus of the rail- 
road out of the operation and business of which 


the “income and revenues” must arise. 


2d. This doctrine is a complete answer to the 
prayer of the bill, “That an account be had and 


stated of the revenues and income received by 


the defendant railway since it went into the pos- 
session of. said railroad and property of the Ft. 
Smith and Little Rock Railroad Company [it never 
went into any such possession| from said date 
down to the filing of this bill,” and that payment 
thereof be decreed, and in default of such payment 
that the same be decreed to be a lien and the prop- 
erty ordered to be sold to pay the same. 

dill of Complaint in Tompkins Case, pp. 19, 

20. 

S. P. in Willams Case, pp. 22, 23. 


But here let it be remembered that the State did not, 
in fact, stipulate for or receive any assignment or 
pledge of income, and the most that in any view can 
be claimed from the nature of the statute provisions is, 
that the companies impliedly covenanted to pay the 
State tax or interest out of their income or revenues. 

It is settled that such a covenant is not an asssign- 
ment of that fund, and does not create any lien 
upon it. 

Thus, a covenant by a debtor to pay certain debts 
owing by him out of a designated fund, when the same 
shall be received by him, cannot be construed into 
an equitable morlyage of the fund, so as to give the 
creditors a specific lien thereon. Cowen, J. (p. 334), 


Says ° 


‘Here is no assignment, no mortgage or pledge, no order, or 
any other specific appropriation of the Frenca funds, but a mere 
covenant to pay them over on their being obtained by the cove- 
nantor. That such an agreement does not create any lien, either 
in law or /n equity, several point blank cases were cited on the 
argument.” 


Rogers vs. Hoosack’s Executors, 18 Wend., 
319. and cases cited therein. 


tlie 


a>~ 
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To the same effect are the cases of-— 

Gibson vs. Stone, 43 Barb., 285. 

In re Holmes, 2 Rose’s Cases in B’kruptey, 
3D). 

Brainard vs. Burton, 5 Vt., 97. 

Hogan vs. Sompeyrac, 3 Lou. (Miller), 154. 

Bradley vs. —-——, Ridg. temp. Hardw., 
194. : 

Story Eq. (12th Ed.), Sec. 1231, and espe- 
cially Sec. 1221z. 


Tae Kercnum Case reviewed and shown to be inap- 
plicable. 

In considering the question of equitable lien sup- 
posed to arise by implication out of the nature of the 
statutory contract between the State of Arkansas and 
the aided companies, it is proper here to notice the 
case of Kercnum vs. Sr. Louis County (101 U. S., 306 ; 
S. C., below, 4 Dillon, 78), which is so much relied on 
by the complainants, and referred to at length in 
the dissenting opinion of CALDWELL, J. . 

It will be easy to show that the case is sui generis, 
and that it turned (as all cases of implied equitable | 
liens must turn), entirely upon its peculiar cireum- 
stances, which have no resemblance to the circum- 
stances of the case at bar, upon which it has, in fact, no 
real bearing. 

That case was decided upon the Missouri Acts re- 
lating to the issue of State bonds to the Pacific Road, 
particularly the special Act of January 7th, 1865, au- 
thorizing the County of St. Louis to issue $700,000 of 
bonds, construed with reference to the Act of Febru- 
ary 10th, 1864, to which it referred; and the subse- 
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quent Act of March 31, 1868. The case is peculiar, 
and turned on its exact and special circumstances. In 
the report of the opinion of the Supreme Court (101 
U.S., p. 111) a typographical error appears which 
seems largely to have influenced the view which Judge 
CALDWELL, in his opinion on the demurrer, took of the 
Ketchum case. The special Act, authorizing the issue 
of the St. Louis County bonds, was passed on the 7th 
day of January, 1865. Itis stated in the opinion of 
the Supreme Court (101 U.5S., p. 311) that in con- 
formity therewith [Act of January 7th, 1865] bonds 
were issued by the county and delivered to the rail- 
road company as follows 

“ 100 bonds on the 20th of February, 1875 ; 

200 bonds on the 7th of March, 1875 ; 

400 bonds on the 5th of May, 1875.” 

. L have before me the printed record in the Supreme 
Court of the United States, and on page 72 thereof it is 
stated “ that seven hundred bonds of the County of St. 
Louis were received by the Pacitic Railroad in amounts 
as follows—that is to say : 

“ 100 bonds on the 20th of February, 1865 ; 

200 bonds on the 7th of March, 1865; 

400 bonds on the 5th day of May, 1865” ;— which 
bonds were afterwards sold by the Pacific Railroad, and 
the proceeds used in the completion of said Pacific 
Railroad. 

The material facts, touching the Ketchum case, are, 
shortly these: From 1851 to 1855 the State of Mis- 
sour had loaned State credit to the Pacific Railroad 
by the issue of bonds, which matured down in 1886, 
reserving an erpress statutory first lien therefor. The 


legislation of Missouri, extending aid to railroads, was 
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specific, specifying in every case by name the company 
to be aided and the amount of aid to be given. It was 
not a blanket act, like the Arkansas Act, embracing all 
roads which might apply, and naming none. Down to 
and during 1855, seven millions of these bonds had 
been issued to the Pacific Road by the State of Mis- 
souri. In 1861, when the Rebellion broke out, only 180 
miles of that company’s road had been completed. 
(The company was chartered to build a road from 
St. Lquis to Kansas City, about 300 miles long.) 
The Rebellion caused a suspension of the work 
of construction. In order to enable the com- 
pany to proceed, the Legislature on the 10th 
of February, 1864, authorized the company to 
borrow $1,500,000 to complete the road to Kansas City, 
to be secured by a first lien on the line west of Dresden 
City, the State waiving for this purpose, and to this 
extent, its prior lien. While this money was being ex- 
pended, the road was raided by the insurgent forces 
and further aid was needed both to repair injuries and 
complete the line. ‘The company had been for years in 
default to the State, and by the Act of February 10th, 
1864, the oftice of Fund Commissioner was created, and 
the Act expressly provided that the office should con- 
tinue until the State aid bonds loaned to the company 
should be fuliy paid ov exchanged for the first mortgage 
bonds of the road. 
Section 2 thereof provided as follows : 


‘* Sec. 2. All gross earnings of the road, from all sources, shall 
be paid in, daily, to said fund commissioner, and all other sources 
of revenue shall be under his control and possession as they arise.” 


The Act of February 10th, 1864, then specifically di- 
rects the application of the net earnings of the road 
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(Section 7). So that on January 7, 1865, when this 
special Act was passed, “ the State, through the fund 
commissioner, says Mr. Justice Harcan (101 U.S., 
308), “ had acquired for its security complete control of 
the earnings and income arising from the property.” 

In this condition of affairs, the Act of January 7, 
1865, was, enacted, the text of which is given in the re- 
port of the case in the Supreme Court (pp. 310, 311). 
In the opinion of the Cireuit Court construing the Act 
of 1865, it was held that the effect of the act, after its 
acceptance by the railroad company and the county, 
was specifically to set apart a specific amount out of a 
specified fund in the hands of another, to wit, the fund 
commissioner, coming and to come from a designated 
source, to wit, the earnings of the Pacific Railroad, 
with a direction to pay it to the creditor, to wit, the 
County of St. Louis, which was assented to by all the 
parties in interest, to wit, the State, the Railroad Com- 
pany and the County of St. Louis. The Supreme 
Court of the United States held that the Act of 1865, 
being accepted by all the parties in interest, 


** Operated as an EQUITABLE ASSIGNMENT Of a fixed portion of 
that fund—an assignment which became effectual without any fur- 
ther intervention upon the part of the debtor, and which the party 
holding the funds of the company, whether the fund commissioner 
or some other person, could respect without liability to the debtor 
for so doing ” (p. 315). 


Construing the Act of January 7, 1865, the Supreme 
Court said : 


‘** And that there might be no misapprehension as to the source 
from which the funds to meet the interest were to be derived, the 
Leislature, in effect, gave the assurance that the earnings of the 
railroad, by whomsoever held, should supply the amount necessary to 
that end.” 


Within four months afterwards the whole seven hun- 
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dred thousand dollars of bonds were issued. They were 
twenty year bonds and would mature before all of the 
State Aid bonds would mature which had been granted 
to the Pacific Railroad. 

On the 31st of March, 1868 (Laws of 1868, p. 114), 
the Legislature of Missouri passed an act “ for the sale 
of the Pacific Railroad and for the Soreclosure of the 
State's lien thereon and to amend the charter thereof.” 

The sixth section of the Act is as follows : 

‘* Sec. 6. In case of a sale of said road under the provisions of 
Sections one, two, three and four of this act, the State of Missouri 
shall assume the payment of principal and interest due on seven hun- 
dred thousand dollara in tonds issued by the County of St. Louis, 
as a loan to the Pacific Railroal Company under the Act of January 
ith, 1865.” 

This was a public Act, specifically referring to the 
Pacific Railroad. 

Three years after this act was passed, and the 
County bonds were issued, the Pacific Railroad, in 
1868, made its first mortgage of seven millions.” In 
1871 it executed its second mortgage, for three million 
dollars. In 1875 it executed its third mortgage, which 
was the one foreclosed in the Ketchum suit, and in 
which the County of St. Louis intervened to set up 
its rights. 

The question was made that the mortgagees in the 
mortgage sought to be foreclosed “ had no notice of the 
rights of the County.” The Circuit Court, in disposing 
of this objection, used this language : 


‘* But they [the mortgagees} are bound to notice the acts of the 
Legislature of 1865 and 1868—the one authorizes the lien or 
charge, and the other recites the fact that the county has made 
the loan, and that it was then unpaid. As the mortgage [sought 
to be foreclosed] was made subsequent to both of these acts, the 
mortgagees are charged with notice of all that they contain” (4 Dil- 


lon, 86, 87.)” 
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Note the difference between this state of facts and 
those in the Arkansas case. The Arkansas Acts specify 
no particular road, there is no public act reciting and 
declaring that any loan of State credit’ had been made 
the Little Rock and Fort Smith Railroad Company, 
and there is nothing in the legislation of Arkansas that 
gave the mortgagees of the companies receiving State 
aid, any notice, constructive or otherwise, that State 
aid had been extended. 

The State of Missouri had an express jrst statutory 
mortgage on the corpys of the railroad under the acts 
authorizing the issue of the State bonds, and under the 
Act of February 10, 1864, had in addition the right to 
receive for more than frenty vears, and was daily re- 
ceiving every dollar of the “ gross earnings of the road 
from all sources, and all other sources of revenue :” 
and the judgment of the Court in establishing the hen of 
the county as against the Pacific Railroad and its sub- 
sequent mortgagees rested upon the foregoing facts. As 
to the claim of the county it) was considered that both 
the State and the Railroad Company had given the 
county, pro teunto, as to the $700,000, all of the liens 
and securities of the State. If this is overlooked the 
rationale of the case is not perceived, and it will mis- 
lead instead of guide the inquirer. 

Mr. Justice Miniter holds, after examination, that 
the Ketchum case does not cover the cases at bar, and 
thus expresses his views thereof : 

** The case of Ketchum vs. St. Louis is a complicated one, differ- 
ing in many respects from this case. The County of St. Louis, un- 
der authority of an Act of the Legislature of Missouri: issued to the 
Pacific Railroad of Missouri her bonds for &700,000. and the rail- 


road company agreed to pay out of its earnings $4,000 a month to 
the county until the principal and interest of the county bonds were 
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paid. The City of St. Louis, which by an Act of the Legislature 
had superseded the county as a municipal corporation, brought 
this suit to enforce that agreement. 

** It will be observed here that it is not the holders of the bonds 
of the county who bring the suit, but the city itself, the original 
party to the transaction, and to whom it is asserted the lien was 
given. The case therefore does not bear on the question of a transfer 
of the lien or security to the purchasers of the bonds. 

‘* The Court below and the Supreme Court decide, that the Act of 
the Missouri Legislature under which the county issued her bonds 
to the company and the agreements made at the time gave to the county 
a right paramount to every existing debt or obligation of the com- 
pany tothese earnings. The State could make such a valid declara- 
tion, for it was at the time holder of the only prior mortgage of the 
company, and thus waived this priority. Under the law as it then 
stood there was a Fund Commissioner, whose duty it was when the 
company was in default to receive these earnings and dispose of 
them as they were directed. 

‘* The new statute declares that this officer, ‘or auch person as 
may at any time hereafter have the custody of the funds of said rail- 
road company, shall every month after said bonds are issued, pay 
into the County Treasury of St. Louis County, out of the earnings 
of said Pacific Railroad > $4,000 per month, and $1,000 additional 
in each month of December, to meet the interest on said bonds until 
said bonds are paid off by the Pacitic Railroad. 

The Supreme Court declared that this contract could be spe- 
cifically enforced against a Receiver of the road operating it dader 
an order of the Court and against a purchaser under a foreclosure of 
the State’s mortgage. 

‘If the case before us were, a bill on the part of the State which 
was paying the bonds it had issued to the company, a specific con- 
tract of the company to pay a specific sum out of its net earnings per 
month, there might be some analogy; but the cases are in many 
respects so different that, thoughthere may be some analogy, I do 
think the one governs the other. None of these cases [referring to 
those relied on by the complainants], therefore, support that of 


. 


complainants here.’ 

Leqard vs, lodges, commented on: 

In Ketchum vs. St. Louis, the Supreme Court of the 
United States, as well as CaLpwELL, J., in the dis- 
senting opinion in the case at bar, refers to the follow- 
ing remark of the Chancellor in Legard vs. Hodges 
(3 Brown Ch., 531, 535, S. C.,4 Jb., 421): “ that where 
parties come to an agreement as to the produce of the 


lands, the land itself will be affected by the agreement.” 
Ir 1s supMITTrED, That the “income and revenues of a 
railway company” from all sources, or even the earn- 
‘ings of a railroad, that is to say, the income of the 
commercial undertaking or business of the railroad, 
have no real analogy to the rent or produce of land, 
that is to say, compensation for the use of land. 

To show the exact judicial value of this observation, 
in Legard vs. Hodges, and that it has no application to 
the ¢ase now under consideration arising on. the 
Arkansas statute, I give in a note the facts of the 
‘ase in respect of which the observation was made and 
with reference to which it is to be understood and 


limited.’* 
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*In that case (Legard vs. Hodges), Hodges, in contemplation of 
marriage, agreed that £10,000 should be paid io trustees for certain 
purposes, and he covenanted, that in case the marriage took effect, 
he would set apart and appropriate, as a fund toward raising said 
sum, one-third part of the clear yearly rents arising from his several 
estates in Berks and Oxford, and would yearly pay the same to the 
trustees, and that they should stand possessed of the said £10,000 in 
trust, to pay the dividends thereof for certain specified purposes. 
The marriage was duly solemnized, and subsequently by another 
deed, Hodges turned over all his property to other trustees, to man- 
age and collect the rents, and to apply the same in payment of their 
own costs, then to pay Hodges himself certain sums, and apply the 
residue to the payment of certain debts of Hodges, the deed ree/ting 
the previous deed of settlement. The case was re-heard before the 
Lord Chancellor, who, in announcing his opinion, said (4 Brown’s 
Ch., 421): “ The defendants Turner and Johnson (the trustees in 
the second deed) are not purchasers, there was no consideration. 
They are not creditors ; there is a provision in the deed as to sums to 
be advanced, but not as to sumsthen due. Johnson and Turner are 
mere agents of Hodges. The covenant in the marriage settlement 
is recited in the deed. They are liable to Hodges’ creditors of any 
sort. Iam of the opinion that Johnson and Turner are to be con- 
sidered as Hodges. Declare that Hodges must specifically perform 
the contract, and that Johnson and Turner, under the terms of the 
deed, must account with the plaintiffs” (the trustees in the first 
deed of settlement). 
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Lord Justice Turner's dictum : 

- The Supreme Court of the United States, in 
Ketchum’s case, and Judge CALDWELL, in the opinion 
on the demurer in this case, quote the sentence below 
given of Turner, L. J., in re Strand Music Hall Com- ; 
pany (3 DeGex, J. and S., 147, 158), as to the requi- 


ud sites to create an equitable charge. , 
’ That sentence is quoted in Green's Brice’s Ultra 
} Vires (2 Ed., p. 232), and the nature of the Strand 
Music Hall Company case is stated by the author of 
that work in the extract printed in the note.* 


ee ee ee ee ee - a LT 


*** As to the formalities or proceedings requisite to constitute a 
valid charge, in re Strand Musie Hall Company, Turner, L. J., 
said: ‘* apprehend that where this Court is satisfied that it was 
‘* intended to create a charge, and that the parties who intended to 
‘* create it had the power to do so, it will give effect to the inten- 
‘tion, notwithstanding any mistake which may have occurred in 
* the attempt to effect it.” 

In this case, says Mr. Brice (Ultra Vires, p. 232): ‘‘ It was ex- 
pressly decided that an informal agreement will suffice to create a 
charge. It was one of the cases arising out of the winding up of 
the Strand Music Hall Company, and the facts were these: The 
directors borrowed £5,000 from A. B., under a written agreement, 
one of the terms of which was that 200 incomplete mortgage bonds 
of £50 each, forming part of £25,000 of mortgage bonds, consti- 
tuting a first charge on the property of the company, should be de- 
posited with A. B., as collateral security for the sum which was 
secured by two promissory notes of £2,500 each. The Lords . 
Justices, affirming the Master of the Rolls, held that, as the direct- 
ors had power to charge the property of the company, and the in- 
tention to create a charge appeared from this agreement, a valid 
charge was created though the mortgage bonds were invalid 
through incompleteness. 

‘‘ The directors afterwards borrowed a further sum of £2,700 
from A. B., and deposited with him other incomplete mortgage 
bonds with a letter stating that they were deposited ‘as collateral 
‘ security for our promissory note for £2,700, the securities to be 
‘ held on same terms and conditions’ as those under the agreement 
with reference to the two previous notes of £2,500 each. 

‘* It was held that there was a valid charge for this sum also.” 

Extracted from Brice’s Ultra Vires (2d Am. Ed. by Green), p. 


232. 
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The facts show how radically that case differs in 
its facts and principles from the one now under argu- 


ment. 


In the opinion of the learned District Judge on the 
demurrer to the bill, he observes that 


** Where a creditor acquires the right by contract to seize and 
sll the property of his debtor, or sequester the income and reve- 
nues of the same to pay the latter's debt, such right in equity nec- 
essarily imports and creates a lien. —Jones on Mortg., Sec. 162.” 


For convenience, Section 162 of Jones on Mort- 
gages is reproduced in the foot note.* 


V. 


Even if there was a lien. it exists only in 
favor of the State; the bondholders are 
not privy to it and cannot enforce it by 
judicial decree. 


IF THE LEGISLATION OF 1868 anp 1869 CREATED A 
LIEN UPON THE CORPUS OF THE RAILROADS, IT EXISTED FOR 


eee — _ — — —— 


* EquiraBLE Mort@aGes. 

From Jones on Mortgages: 

162. /utroductvry.—It has been noticed that a conveyance, ac- 
companied by a condition contained either in the deed itself or iu a 
separate instrument executed at the same time, constitutes a legal 
mortgage, or a mortgage at common law. In addition to these for- 
mal instruments, which are properly entitled to the designation of 
mortgages, deeds and contracts which are wanting in one or both of 
these characteristics of a common law mortgage are often used by 
parties for the purpose of pledging real property, or some interest in 
it, as security for a debt or obligation, and with the intention that 
they shall have effect as mortgages. Equity comes to the aid of the 
parties in such cases, and gives effect to their intention. Mortgages 
of this kind are therefore called equitable mortgages. 

‘There are many kinds of equitable mortgages—as many as 
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THE STATE'S OWN BENEFIT, AND DID NOT RUN WITH THE 
BONDS, AND DOES NOT INURE TO THE BENEFIT OF, AND 
CANNOT BE JUDICIALLY ENFORCED BY, THE BONDHOLDERS ; 
CERTAINLY NOT AS AGAINST THE NEW COMPANIES OR THEIR 
MORTGAGEES. THE TENNESSEE Bonp Cases (114 U.S. 
663) ESTABLISH AND CONCLUDE THESE PROPOSITIONS. 


IN THE PRECEDING PORTIONS of this argument I have 
endeavored to show that the Act of July 21,1868, 
under which the State aid bonds were issued, did not 
create a lien upon the corpus of the railroads and prop- 
perty of the aided companies in favor of the State, and 
that the only remedy provided was, for the State, for its 
sole benefit, to sequestrate the incomes and revenues of 
the aided companies, and that this would not operate 


ee 
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there are varicties of ways in which parties may contract for secu- 
rity by pledging some interest in lands. Whatever the form of the 
contract may be, if it is intended thereby to create a security, it is 
an equitable mortgage. It is not even necessary that the contract 
should be in express terms a security, for equity will often imply 
this from the nature of the transactions between the parties. For 
instance, a contract for security is, in England, and in some States 
of America implied from a deposit of title deeds. It has been no- 
ticed in the preceding chapter that rights and interests in reality 
which are only equitable are often the subject of mortgage; that 
in equity formal mortgages are often made to embrace property 
which at common law would not be covered at all: as, for instance, 
property acquired after the execution of the mortgage. But the 
term equitable mortgage is used more properly with reference 
solely to the kind of instrument or contract by which equity estab- 
lishes alien. Itis the equitable form of the transaction, rather 
than the equitable nature of the property, to which this chapter has 
reference. 

* There are some kinds of equitable mortgage so common and 
so important that they will be treated of at length further on; as 
for instance, absolute conveyances without any defeasance except 
by parol, and liens of vendors under written contracts or reserva- 
tions. In this chapter, therefore, the less important transactions, 
which in equity are recognized as creating securities, will be 


treated of.” , 
Jones on Mortgages, § 162. 


as a lien, even upon the “revenues and income, 


b J 


* {much 


less upon the corpus of the railroads,| until the actual 


seizure of the income and revenues under the writ of 


sequestration. 


If such is the true view of the statute, the plaintiffs’ 


‘ase fails at its foundation. 


But suppose, for the argu- 


ment, this view to be unsound and that there is a len 


in favor of the State upon the railroads and properties 


of the aided companies, then the next question is : 
Whether the lien attaches to and follows the State 


bonds into the hands of the successive holders thereof ? 


To this question I now address myself, 


I submit 


with confidence, upon the true construction of the 


legislation of Arkansas and the decisions of this Court, 


the following proposition : 


[f the State, hy the legislation of ISGS8 and 1869, had 


any lien, itavas one which it acquired for its own benefit, 


and it does not enure to the benent of the bondholders of 


the Ntate and it eannol he enforced (fe ast the Hew COli- 
; | q 


puntes oP their property, and a fortiori not against the 


mortyagees of the new COM Panes who are made defend- 


ants tu these suits, and whose rights and equities are, 


therefore, now before the Court for adjudication, 


And here our fundamental proposition is that by the 


Act of 1868, under which the bonds were issued, there 


are two perfectly distinct contracts. 


The one is the 


contract that is evidenced by the State bonds, and that it 


is a contract solely between the State and the holder of 


its bonds. 


not a party. 
party Rable. 
the sole, debtor. 


they were not even endorsed by the old companies. The 


To this contract the railroad company is 
On this contract the State is the sole 
The State is not only the primary, but 


The bonds are payable to bearer and 


0 0 mame 
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bonds pledge the faith and credit of the State for their 
payment ; that was what the bondholder relied on and 
was all that he received. 

The other contract (wholly independent of the fore- 
going) is the contract between the State and the com- 
pany which received the bonds of the State, and this 
contract is contained in the statute and its implications, 
which implications are that the company will pay the 
interest and finally the principal of the bonds in the 
manner provided in the Act, and that if it fails to do so 
the State may, in the mauner provided in the Act, en- 
force such payment. 

On the other hand, the plaintiffs must contend that 
there is but one contract, viz. : a contract between the 
State and the aided companies as one party, and 
the bondholder as the other party, on which 
contract the State is the principal debtor, as respects 
the bondholder, and the aided company a surety, 
but, as between the State and the company the latter 
is the principal debtor and the State is only a surety ; 
and, hence, if the State has or holds any security from 
the company, which is the principal debtor, the cred- 
itor is in equity entitled to its benefit either directly as 
the cestui que trust or by equitable subrogation. 

So far as the plaintiff's claim to subrogation 1s con- 
cerned it rests wholly upon the view that the State is 
simply a surety, and that the creditor (the bondholder) 
is entitled to be subrogated to the securities held by 
the surety from the principal debtor—a view which is 
now exploded, as we shall soon see, by the Tennessee 
bond cases. 

The difference betwen these two positions is radical, 
and I submit that our view is the only one which is 
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consistent with the nature of the transaction, or the 
language of the Statute or the decisions of this Court 
in similar cases. 

Mr. Justice MILLER, in his opinion at the Circuit 
(Tompkins’ Record, pp. 239, 246), commences his dis- 
cussion of this question by reviewing the three cases 
chiefly relied on by the complainants, viz. : 

Hand vs. The S. & C. R. BR. Co., 12 South 
Car. Rep., 314. 
R. RK. Companies vs. Schutte, 103 U.S., 118; 


and 
Ketchum vs. St. Louis, 101 U. S., 318. 


So far as the cases just cited are concerned, I shall 
content myself with referring the Court to his review of 
them, and shall not further reproduce his views thereof 


in this argument. His conclusion is thus expressed : 


“ None of these cases, therefore, support that of the com- 


plainants here.” 
The learned Justice then proceeds : 


‘*Nor does the doctrine apply that a creditor has the right to 
claim the benefit of a security given by his debtor to his surety for 
the latter’s indemnity, for the State here is the principal debtor and 
not the surety, as held by the Supreme Court in R. R. Companies 
vs. Schutte, supra, and in Chamberlain es. St. Paul R. R. Co., 92 U. 
S. R., 209. In this latter case the true doctrine governing the pres- 
ent is laid down. An Act of Congress having donated lands to aid 
railroad companies in Minnesota in constructing their roads, the 
State also issued to one of these companies her bonds under a 
statute somewhat analogous to the Arkansas statute. In the Min- 
nesota case, however, these government lands and the net profits of 
the road were pledged to the State as asecurity against loss both by 
the statute and by a mortgage and bonds. All this was done, and 
Chamberlain, the plaintiff, received $100,000 of these bonds of the 
State for work in construction of the road. The railroad company 
became insolvent ; the State purchased the road and the lands un- 
der her mortgage, but never paid her own bonds. The suit was an 
att¢mpt by Chamberlain in a Chancery Court to enforce the lien of 
the State for his own benefit. The Supreme Court said: ‘ The gen- 
eral doctrine that a creditor has aright to claim the benefit of a 


91 


security given by his debtor to his suretyfor the atter’s indemnity, 
and which may be used if necessary for the payment of the debt, is 
not questioned. The security in such cases is in the nature of trust 
property, and the right of the creditor arises from the natural jus- 
tice of allowing him to have applied to the discharge of his demand 
the property deposited with the surety for that purpose, if required 
by the default of the principal. In this case the deed and mortgage 
to the State were not intended to create a trust in favor of the holder 
of the bonds. The State was primarily liable to the bondholders, 
and it was only as between her and the company that the relation 
of principal and surety existed’ (92 U.S. R., 306).” 


The Supreme Court dismissed Chamberlain's bill on 
the distinct ground, among others, that there was No 
PRIVITY between the original Railroad Company and 
the State bondholders, and the learned District Judge 
is quite mistaken in bis dissenting opinion when he 
says (Tompkins’ Record, p. 263), that “the case went 
off” on entirely other grounds. Mr. Justice MILLER is 


clearly right in bis views of Chamberlain’s case and 


what it decides. 

*PRIOR TO THE DECISION of this Court in the TENNESSEE 
BOND CASES to which I shall soon refer, the same view of 
the relation of the State, the railroad company and the 
holders of State bonds was regarded as the true one by 
the Judge delivering the opinion of the Cirewit Court in 
Murdock vs. Woodson, 2 Dillon C. C. R., 206, 1881 
(aftirmed by the U.S. Sup. Court), and also by the 
Supreme Judges of Missouri (37 Mo., 129, 134, quoted 
below), which involved the construction of the legisla- 
tion of Missour!t granting State aid to railroads, and 
where as in Tennessee, the State reserved an express 
statutory lien upon the aided roads. In 2 Dillon, 206, 
supra, it is said : 


‘* It isnext urged that the statutory lien in favor of the State was 
reserved by it, not exclusively fur ite own indemnity. but for the benefit 
of the holders of YTS bonds, and therefore the State, hoiding the lien 
merely as a trustee for its bondholders, could not release such lien while 


its bonds were outstanding, as they still are. None of the holders of 
these bonds are here, and it is not needful that we should inquire 
what equities they might have should the State refuse to pay them, 
and should they apply for relief against the railroad company or its 
property. I am inclined to think, however, that the form of the 
transaction indicates the intention of the parties. The State issued 
its bonds, and these were negotiated and taken upon the State's 
‘faith and credit,’ without any accompanying security. To indem- 
nify itself, the State provided for and received a mortgage upon the 
road of the company, and a pledge of its net tolls and income. Then 
comes the further provision that the companies shall punctually pay 
the interest and principal of the bonds, but if they fail to do so, the 
State may sell the road to others, or buy it in itself. to be thereafter 
disposed of as the Legislature may direct. [tr could not be main. 
tained, we think, that ifa sale were made bv the State te a third 
person, that he would take it subject to alien in faver of the holders 
of the bonds of the State. Swok «@ obec wems te be tecomaistemt wit 
the provisions of the eet under which the ald was given, and the lien 
reserved to the State, with the provisions of the forth and fifth see. 
tions of the constitutional ordinance, as expounded by the ScureeMe 

Jupees (37 Mo., 129, 194), and with the entire State legislation on the 
su/yect’of disposing of roads purchased by the State under the livn re- 

served to it. The Judges, in their answer to the Governor, distinetly 

say that * When the State becomes the purchaser of the railroad, under 
the lien reserved, both the Ven and the former company are extinguished. 

The State remains liable for her own bonds, and owns the railroad, 

and the State may sell it without reserving a lien for the whole in 

debtedness of the former company, but only for the unpaid balance 

of the purchase money.’” (37 Mo., 184: Murdock vs. Woodson, 2 

Dillon, C. C. R., at pp. 206, 207; Affirmed, 22 Wallace, 351). 


I am AWARE that this reference to the state of the 
adjudications at the date of the opinions and decree 
below in the causes at the bar is quite unnecessary, 
since the subsequent judgment of this Court, in the 
TENNESSEE Bonp Cases (114 U. S., 663, 1885). 

AFTER A CAREFUL stupy of the TENNESSEE Bonp 
CASEs, upon a comparison of the legislation of Tennes- 
see and Arkansas, and of the grounds and reasons of 
the judgment of this Court in those cases, my convic- 
tion that they absolutely conclude the question that 
even if the State of Arkansas had a lien, it would not 


enure to the holders of its bonds is so clear that it 
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seems a waste of time to do more than to refer to the 
ek oe Tennessee cases as the end of any profitable, or even 
. allowable, discussion. 
The State of Tennessee issued its bonds to aid in the 
construction of certain railroads, and reserved a statu- 
tory lien as follows : 


‘* That so soon as the bonds of the State shall have been issued, 


' they shall constitute a lien upon the read ; and the State of Tennease, 
upon the issuance of said bonds, and by virtue of the same, shall be 
, 1 invested with the said lien or mortgage without a deed from the 


company, for the payment by said company of said bonds, with 
interest thereon as the same becomes due” (Sec. 3). As to the pay- 
¢ ment of interest the act required that * fifteen days before it fell 
due the company should deposit in the Bank of Tennessee—the 
State's fiscal agent—an amount sufficient to pay such interest.” 
|The Tennessee Acts are reprinted in the record of 
the Wilhams case, p. 199, and also im the report in 114 
U.S., p. 663.) 

The State of Tennessee defaulted ; and the State Aid 
bondholders instituted suit “to have a lien in their 
favor declared and established upon the railroads of 
the several defendant companies.” 

Here it will be observed that by the very terms of 
act, the State had an express “lien upon the railroads,” 
and the only question was whether that lien enured to 
the benefit of its bondholders, or whether they had an 
equity in view of the State’s default to enforce the lien ; 
and this Court decided against the State bondholders. 


A MORE DETAILED REFERENCE to the Zennessee Bond 


Cases, giving the propositions decided and the grounds 


of the decision, will show how clearly they govern the 


cases now under consideration : 


‘* Tue Question,” says the Chief-Justice, giving the opinion of 
the Court, *‘ which lies at the foundation of all of these suits is, 
whether the statutory lien with which the State of Tennessee was 
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invested upon the issue of bonds to railroad companies, bound the 
property of the company to which the issue was made for the pay- 
ment of the bonds so issued and the interest thereon, to the several 
holders thereof; or only to the State. The precise point of the in- 
quiry ts, for whose benefit was the lien created—iras it the State or 
the bondholders, or both the State and the bondholders ?” 


The Chief-Justice then states the provision of the 
Tennessee statute as to the lien, thus: 


The lien which was vested in the State was as security for the 
payment by the company of ‘all said bonds issued to the company 
as provided in the act, and for the interest accruing on said bonds.” 
This is the language of the provision for the final lien, which was 
to attach on the completion of the whole road to * all the property 
owned by the company as incident to, or necessary for its business. 
To whom this payment was to be made is nowhere stated in ex- 
press terms.” 


The Court held: 


1. That the lien thus created and declared was 
intended to secure payment to the State of the 
amount of the State aid bonds and interest, and 
not to the holders of the State bonds thus agreed 
to be issued. 

2. That the relation of principal debtor and 
creditor at no time existed between the railroad 
and the holders of State bonds ; nor did the State 
hold the relation of surety towards such holders ; 
the State was at the outset and remained through- 
out the sole debtor on the bonds. 

3. The State bondholders of unpaid bonds had 
no right or equity to enforce the lien which was 
vested in the State on the property of the com- 
panies as security for the payment of the bonds 
and the accruing interest thereon, and their bills 
were dismissed, 


The principal grounds and reasons for this judgment 
may be thus concisely stated, every one of which, it 
will be seen, is equally applicable to the Arkansas 
CASOS | | 


1. The bonds in the Tennessee cases (copy given 
oR P. BFS) “ were State bods, pure and Sipe, 
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issued in pursuance of an Act of the General As- 
sembly, passed February 11, 1852.” “In this 
form they were bought and sold by dealers and 
investors. So that the point to be determined 
from an examination of the statute is, whether a 
State, when lending its own bonds and taking back 
security for their payment, intended to protect 
those who might afterwards become holders of the 
bonds against the consequences of its own repu- 
diation or inability to pay, or only to indemnify 
itself against loss. ‘Lo say the least, the strong 
presumption is that in such a transaction the pur- 
pose of the State would be to protect itself, and 
not to secure its own pledge of faith to the bond- 
holders by a mortgage from those to whom its 
credit wus loaned ” (pp. 686, 687). 

The form of bond and the same presumption 
exist in the Arkansas cases. 

2. The State intended to secure by the statu- 
tory lien with which it was to be invested “ pay- 
ment to itself.” “ It was,” says the Court (p . 687) 
“to be a payment. ‘This implies a debt from him 
who pays to him who is to receive, and that when 
the payment is complete the debt will be dis- 
charged. The borrowing company was not to incur 
two debts by accepting a loan under the statute, 
one to the State and the other to those who might 
become the purchasers or holders of the borrowed 
bonds. The obligation was to pay the bonds once, 
not twice, and payment was to be made at the time 
and in the way provided by the law. Who then 
became the creditor of the borrowing company 
when it incurred its debts for the borrowed bonds ? 
Was it the State or the bondholders ?” (p. 687). 

The Court adjudged that it was the State and 
not the bondholders, and this although section 3 
of the Act provided “ that so soon as the bonds of 
the State shall be issued they shall constitute a 
lien,” &e. 

3. * Provision was made in the statute for pay- 
ment by the company in some other way than by 
taking up the bonds from the several holders , 
yp. 680), which way was by the company depos- 
iting in the Bank of Tennessee 15 days before 

the coupons fell dae, an amount of money su@i- 

vient te pay the same “Such deposit was a 
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payment by the COMpany of the acerulng inter- 
est, within the meaning of the statute ” (p. 692). 
“It was not only « payment of the interest on 
the bonds by the company, but ‘Ae payment, and 
the on/y payment of interest the lien created by 
the statute was to secure” (p. 693). It wasa 
payment by the company, although the amount 
so deposited might never be paid by the State 
or the bank to the coupon holder. 

“ As to the prevcipal : This was provided for 
in three ways. 1. By the establishment ofa 
sinking fund. 2. By foreclosure if the com- 
pany failed to pay the bonds at maturity ; and 
3, by foreclosure and proceedings against guilty 
stockholders, before maturity, if an issue of 
bonds was obtained by fraud or contrary to the 
provision of the act” (p. 694). 

These provisions are all reviewed and held to 
be solely for the security of the State ; to enable 
it to pay its debt to the bondholders. The 
Court holding that the State was the sole party 
liable to the bondholders, and that the company 
was solely liable to the State (pp. 698, 699, ed 
seq.). Hence, whenever the company made pay- 
ments into the sinking fund, either in State bonds 
or mouey, it was a discharge of its debt to the 
State, whether the State ever paid its bondhold- 
ers or not. The Court (p. 704) says: “ The 
bonds to be issued were on their face to bind 
only the State. Repudiation was not then 
thought of. No purchaser of State bonds ever 
asked whether anything else than the faith in the 
State was pledged for their payment promptly 
at maturity. Security to the State was the sole 
purpose of the liens. Bondholders were never 
thought of ; they had the security of the faith of 
the State, and could not have been supposed to look 
Sor anything else.” 


IF WE NoW TURN, In the light of the foregoing, to the 
7th and Sth sections of the Arkansas Act of 1868, or 


the Act of April 10, 1869, it is clear to a demonstration 
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that all of the provisions thereof are intended solely for 
the security of the State. 

By section 7 the tax from time to time imposed on 
the borrowing company is to be “ equal to the amount 
of annual interest, which tax may be paid (to the State 
Treasurer, not the bondholder) in money or in the past 


, 


due COUPONS of the State at par. So the special tax of 
24 per cent. is “ payable in money or in the bonds and 
coupons of the State at par.” Then follows this pro- 


viso—“ Provided, that any company may pay the whole 
amount due from such company to the State (not the 
bondholder) at any time [whether the State bonds are 
due or of| in the bonds of the State loaned in aid of 
railroads, or the coupons thereon, or in money.” 


By section 8 the State stipulates for a writ of seques- 
tration of the income and revenues, in case of default 
by the company. 

By the Act of 1869, the tax, equal to the amount of 
interest, is to be levied and paid by the company tothe 
State Treasurer, prior to the time when the interest on 
the State bonds is due, in default of which payment by 
the company the State may have the writ of sequestra; 
tion, contemplated in the Act of 1868, which shall con- 
tinue until the company’s default to the State is re- 
moved. 

I shall not yo over the legislation in detail. It is not 
necessary.’ It is impossible to read it and resist the 
conclusion that it was intended solely for the benefit - 
of the State, and that the bondholder of the State has 
nothing to do with the State’s stipulated remedy, or 
with the company which borrowed the State bonds. 

Mr. Justice MILLER, after reviewing the legislation 
and holding that the Arkansas State bondholders had no 
right to a decree enforcing in their favor the remedy 
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to reach by sequestration the income of the com- 
panies which the State stipulated for itself and its 
protection, anticipated the decision of this Court in 
the Tennessee cases, and summed up the whole busi- 
ness in One sentence, when he sail: “ THE SOLE RELI- 
ANCE OF THESE BONDHOLDERS WAS ON THE FAITH AND 
CREDIT OF THE STATE, WHICH, IN’ MY OPINION, WAS) ALL 
THEY EVER HAD OR BARGAINED POR WHEN THEY TOOK THE 
BONDS, AND WHICH IS ALL THAT THE STATUTE OR THE 
NATURE OF THE TRANSACTION INTENDED TO GIVE THEM © 


(Tompkins Record, p. 250). 


Ir IS SCARCELY BECOMING In counsel to attempt to 
show that the views of the Supreme Court in the Ten- 
hessee cuses are sound, and T shall only observe that it 
seems plain that they accord with the character of the 
obligor and of the obligation, and the nature and cir- 
cumstances of the transaction. 

The United States (for example) issued its bonds to 
‘the Union Pacitic and other companies, reserving an 
express mortyace lien upon the roads. Has the holder 
of these Government bonds any lien upon the roads? 
or any right to control or restrict the poliev and action 
of Congress mn respect of the aided companies? Not- 
withstanding the fact that these bonds are not due for 
ten vears, Congress, In view of the supposed situation 
of the Paciic Companies, is proposing legislation, 
which assumes that ut has fall power over the sabject 
withoat comsalting the hokders of Goverment bomds. 

Trdeesd, from the nature of State securities there is 
bee prernrenenprtiote that the holder ofa State bord looks 
to any other security than “the faith and credit of the 
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State.” Of course, in the absence of any restrictive 
legislation, a specific security may, asin the Florida 
cases (103 U.S., 113), be given by the company to or 
for the benefit of the State bondholder. In the Florida 
cases there was an express trust for the direct benefit of 
the bondholders of the State. There is nothing of the 
kind in the Arkansas cases. 

If the contracts are distinct and dual, that is, if there 
is one contract between the State and its bondholders, 
and another and independent contract, express or im- 
plied, between the company and the State, then the 
State retains the control of its relations with the com- 
pany, a control which may be very important to its 
interest ; whereas, if the contract between the State 
and the company is held to be one with or for the 
benefit of the State’s bondholders, and the State is, as 
to securities, a mere trustee for its bondholders, it will 
be disabled from protecting its interest as a creditor, or 
the public interests as a sovereign. 

And this is the view taken by the State of Arkansas 
as is evidenced by the Act of May 29, 1874, repealing 
the Act of April 10, 1869 (Reprinted Willams’ Record 
p. 173). 


Iv IS UPON SUCH OCONSTDRRATIONS, viz., that the State 
is not te be harassed, embarrassed or interfered with 
by judicial proceedings that the Act of the State of 
Arkansas of Janwary 1 1S), is founded (Reprinted im 
Waiters Record, pr St 186. The Md and A see 
thos of thal statute are ax follows : 


Section 2. Hereafter it spall vot be lawful, and it is beredy ex- 
pressly fordiddien, for amy person or corporation to suc, or implead, 
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or move against the State in chancery, or against any officer or per- 
son acting for or representing said State, and no suit or action shall 
be brought against said State or officer or person acting for or rep- 
resenting the same, except at law; and all laws which either ex- 
pressly or by implication authorize suits or proceedings in chancery 
in such cases are hereby expressly repealed.” 


Section 2. + 
“ It sha!l Nor be lawful for any Court to declare or decree the Svave 

TO BE A TRUSTEE, Or attempt to, or enforce any real or pretended 

trust against the State, WHETHER EXPRESS OR IMPLIED, the State 

being competent to do justice to all claimants through the medium of its 


Gieneral Assembly.” | 
§ 5674 Rev. Stats. of Ark. 


' 


‘No debtor of the State shall be subject to garnishment, either 
at law or in equity, in respect of any debt, claim, demand, note, 
bond or bill due said State.” 

§ 5675 Rev. Stats. of Ark. 


Sec. 1, clef Sunuary Jo, [857 ¢ 


** All laws that declare or imply that the State of Arkansas may 
be sued are hereby repealed” ( Williams’ Reeord, p. 186), 


The State in 1836 and 1838 issued $1,500,000 bonds : 
to establish banks, which bonds it repudiated ; and the’ 
above legislation grew out of the interminable litiga- 
tions in which the State of Arkansas became involved 
by the issue of said bonds, and the attempts to make 
the State pay by means of judicial proceedings and 
process. This Act of January 19, 1855, has never been 
repealed. Why should it not have effect? 

The relief here sought cannot be given without violat- 
ing the spirit as well as the letter of this statute. The 
Courts should not feel indisposed to give effect to this 
statute, since the Arkansas Act of July 21, 1868, creates 
no privity between the State bondholder and the com- 
pany receiving the State aid. The Act nowhere, in 


terms or by implication, connects the bondholder with 
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any security whatever. The company did not endorse 
or guarantee the State bonds. . The title thereto passed 
by mere delivery to the purchaser from the company. 
If the State bonds were vali/, the company selling 
them was in no respect liable to the purchaser or 
holder. This is clear. 

If the Arkansas State bonds were invalid, the com- 
pany receiving them, not the defendant company, 
might, if the doctrine of the Florida cases is applicable 
to the facts of this case (which is doubtful), be liable 
to the holder on an implied assumpsit as a guarantor in 
law of their validity, or possibly be estopped to deny 
their validity. 

This would, in any possible view, be the extent of 
the aided company’s liability ; but no implied lien or 
trust could arise in such a case if there would be no 
lien or trust if the State bonds had been valid. 

But as the old companies sold the bonds, without 
guaranty or indorsement, in good faith, it would seem 
that they would not be liable to a holder thereof even 
on an implied assumpsit. 

Thus, in Otis vs. Cullum, 92 U.S., 447 (1875), the ques. 
tion was whether a recovery could be had against a 
bank, which had sold certain bonds of the City of 
Topeka, subsequently held to be void as having been 
issued under an unconstitutional act of the Legislature ; 
and it was held that the bank was not liable. 


VI. 


There can be no subrogation by judicial 
decree to the remedy given to the State by 
the Acts of 1868 and 1868, 


TRE ROWED PROVIDED BY THE Seate fo cow, 
Coe ARI CONTDANGER fy) DAY fo fee Sage Fee AN. 
HEN AN PE ACEIRU RIC AND BAAARDN Qh PRENCRPAR OF 
thth SU AER AbD BONDA WAS PAX AHHON RDMIERD BO A SBS 
VE EALERARLON OF REVENUBS, NOL PUORBCLOSUE RE AND SALE 
OF THE KALLROADS. : 

WHat THE COMPLAINANTS REALLY SEEK IS A DECREE 
or A Feperat Covurr oF Beurry stBROGATING THEM TO 
THE STATES STIPULATED RIGHT OF TAXATION BY SE- 
QUESTRATION OF INCOME (NOTWITHSTANDING THE REPEAL- 
iIwa Acr or May 28 IS74), BY CALLING TT AN BQUITA- 
RLE LIEN OR CHARGE, AND TO HAVE THAT RIGHT EXER- 
CISED NOT AGAINST THE INDERTED OR AIDED OOMPANTES 
OR thelr INOOME AND REVENUES, BUT AGAINST THE RX- 
ISTING OOMPANIPS WHICH NEVER RECRIVED ANY STatre 
AID, AND AGAINST THEIR INCOME AND PROPERTY AND 
THEIR MORTOAGERS POR VALUE WHO CONTRIBUTED THE 
MEANS TO PINISH AND BOUIP TRE ROADS, 

No stcH PECREE CAN BE RENDERED. 1. Le THE sriP- 
ULATED RIGHT IN FAVOR OF THE STATE IS TAXATION 
PROPER, THEN tr IS SETTLED LAW THAT THE Egviry 
Courts oF THE UNrrep STATES WILL NOT ENFORCE AND 
ADMINISTER THE TAXING OR REVENUE LAWS OF A STATE 
FOR THE BENEFIT EITHER OF MUNICIPAL OR STATE 


CREDITORS. 


2. WHATEVER IS THE NATURE OF THE STIPULATED 
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RIGHT IN FAVOR OF THE STATE, IT IS A RIGHT WHICH, 
AS BEFORE SHOWN, THE STATE RESERVED FOR ITS OWN 
PROTECTION, AND IT DORS NOT ATTACH TO THRE BONDS OR 
INURE TO THE RENEFIT OF TRE BONDHOLDERS. 


3. Te PRORPF soveRT B YN CONFURCT WITR THE 
Stare Act oF Jaxvany TS. S53). 


& TRE DEPENDANES HOU THORS Po BENAT, ARDS XtRCNaR 
UDRAN PEADNERRRN RQULLERS DN PAYOR OR. SU RRORARION. 


‘TWo VtEWs may be suggested as to the nature of the 
remedy given by the Tth and Sth sections of the Act 
of L868, the machinery to carry which remedy into 
effect is provided im the Act of April 10, 1869, which 
latter Act was passed at an adjourned session of the 
same Legislature that passed the Act of 1868. The 
second Act is the contemporaneous practical exposition 
of the first. 

The one view is that the remedy here provided in 
favor of the State is a tax proper, & ¢, a tax @ inci, 
imposed by virtue of the sovereign taxing power of the 
State. Such seems te be the view of the learned Dis- 
trict Judge in dissenting opinion. (Tompkins Record, 
p. 251.) 

Diseussing the subject of lien, Mr. Justice MILLER in his 

Opinion ( /4., pp. 243, 244) says: 

‘* | confess that but for the use of the word ‘ Hen’ I see noth- 
ing in the power here conferred upon the Legislature in the nature 
of alien. The power is ‘to impose a tax upon the railroad com- 
pany’ sufficient at first to pay the interest accruing annually upon 
the bonds received from the State and after five years from the 
road’s completion an additional annual tax of two and a half per 


cent. on the amount of the bonds, to be paid to the State. 
‘This tax is not made a lien on the property of the railroad 
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companies by any express language. It is well settled that taxes are 
not liens unless they are expressly made so by the law or ordinance 
which imposes them. 

‘* Heine vr. The Levee Commissioners, 10 Wall., 659. 

‘© 2 Dillon on Municipal Corporations, 655. 

* The remedy given by the eighth seetion to enforce the collec- 
tion of this tax repels the idea that the tax is a lien on the road, its 
franchises or any other tangible property of the company, for it is 
limited to the sequestration of the facome and revenues of the com- 
pany until the amount of the default shall be paid. 

“Tf there be any lien at all it is confined to the income and rev- 
enues of the company, and does not extend to its road-bed, track, 
locomotives or any other visible property. This is made still plainer 
by the guarded language which, even for the purpose of securing or 
appropriating this income and revenue to the payment of the debt 
or its interest, does not authorize taking possession of the road or 
its rolling stock, nor the operation of the road to produce income, 
but simply that the Treasurer of the State may by a writ of seques- 
tration ‘seize and take possession of the /‘neome and revenues of the 
company 'until the amount in arrears is paid. There is here no 
decliration of a lien on any property of the company, nor any au- 
thority to seize it or to sell it, or to proceed against it in any way to 
enforce the payment of the debt. The remedy given implies that 
there is to be no other. 

“If, then, there is a lien, it covers only the income or other rev- 
enue of the company, if any such there be. 

“If the word ‘lien’ were not in the statute I think no one would 
infer a lien on anything from the nature of the transaction as it is 
described in the Act. Without the use of that word it is simply an 
authority to the Legislature of the State to provide for the payment 
by these companies to the State of the money which it will have to 
pay on its bonds issued for their benefit. 

* This is to be done by what the statute calls a far en the com- 
pany, but itis no more atiarin its essential character, though called 
80, than itis a len, though that word is used.’ 

* The matter is simply a power in the Legislature to assess or 
determine from time to time the sum which each company is re- 
quired to pay to save the State harmless in regard to the bonds it 
has received and a direction to the Treasurer to collect this assess- 
ment by sequestrating the income of the company to the extent 
which may produce thisamount. The tax is not even to be assessed 
or levied on the property of the company. It has no relation in its 
amount to the value of the company’s property, but solely to the 


** 


amount of its obligation to the State. 


The opinion of the learned Justice is that though 


105 


called a “tax” it is “ not in its essential nature a tax.” 


me. op I suppose the controlling grounds of this view are: 


1. Taxation proper operates in invitum, not 
depending in any degree upon contract, or the in- 
dividual consent of the person taxed. 

Merriweather vs. Garrett (Memphis Case, 
102 U. S., 472, quoted from infra (p. 111, 
note), drawing distinction between debts 
and taxes. 


Here the Act of 1868 was a proposal to the 
companies, who, when they accepted and acted 
upon it and received the bonds, consented to the 
provisions of Sections 7 and 8 of the Act of 1868, 
and to the Act of 1869, which provisions become 
binding upon the companies by virtue of an im- 
-<4- plied contract and not as the exercise of the State’s 
taxing power. | 

2. The general rule, and in Arkansas, the con- 
stitutional rule is that taxes must be levied by gen- 
eral rule as to rate and mode of assessment or val- 
uation ; while here, what the Act calls a tak, is 
“ not (in Judge MILLer’s language) even to be as- 
sessed or levied on the property of the company ; 
has no relation in its amount to the value of the 
company's property, but solely to the amount of 
a its obligation to the State ; to be collected by the 
State Treasurer sequestrating the income of the 


company to the extent which may be necessary to 
produce this amount.” 
Upon examination, if it be deemed material, this 
Court will probably conclude that the sound view is 
that the remedy provided to the State by sections 7 


~ 
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and 8 of the Act of 1868 and by the Act of 1869, 
depends for its origin and validity upon convention, 
rather than upon the exercise of the faxing power. 

If the former, it has already beén shown, that it does 
not create a lien upon the corpus of the aided railroads, 
nor even upon their income, at least not until the writ | 
of sequestration is issued; that this remedy is one 
which the State provided for its own protection, and 
that the right to resort thereto does not attach to the 
bonds or inure to the bondholder’s benefit. 

If, however, it is taxation proper that the State pro- 
vided, that is confined to reaching the income and 
revenues of the aided companies ; and it is not by the | 
Act of 1868 or 1869 or any other Act, declared to be a 
lien on the corpus of the railroads or the other property 
of the railroad companies. 

In the extract above given from Mr. Justice MILLER’s _ 
opinion, he points out that “ this tax,” so called. 


“Ts not made a lien on the property of the railroad : 

company by any express language ; that taxes are not 
liens unless expressly made so; and that the remedy 
given by the 8th section to enforce the collection of this 
tax repels the idea that this tar ix a lien upon the road, 
its Franchises or any tangthle property of the company, 
for it is limited to a sequestration of the income and 
revenues of the company until the amount of the de- 
fault shall be paid.” 


I observe that the learned District Judge says 


4h 


(Record, p. 251), that “ by the laws of this State taxes 
are made a lien on the property on which they are 
assessed.” Be it so; but as the taxes in question (if 
they be considered taxes proper), are not only not as- 
sessed upon the corpus of the railroads but by confining 
the remedy to a sequestration of income the corpus of 


the railroads is excluded from the assessments, the 
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provision referred to by the District Judge, not only 
does not aid the complainants, but does aid the defend- 
ants. And by the Statutes of Arkansas taxes are not 


liens until after they are actually assessed. 
Gantt’s Digest, Sec. 5153. 


OBSERVE in both the Acts of 1868 and 1869, that no 
lien is declared on anything, and that nothing is to be 
seized but the “ income and revenues "— not specifically 
the income and revenues of the “ road,” but of the com- 
pany generally, from all sources. 

OBSERVE that the Receiver is not authorized to seize 
and operate the road, and especially that no power of 
sale of the road or of any property is given, but such 
power is impliedly excluded by the provisions of Sec- 
tion 5 of the Act of April 10, 1869, as to the duties of 
the Receiver and the duration of his tenure. 

How can it be said, in the light of these provisions, 
that they constitute, in legal effect, a lien, dating back 
to the award of State bonds—a lien equivalent toa 
recorded mortgage, upon the corpus of the railroad 
and upon the revenues of the company? It it extends 
to the railroad it equally extends to the lands granted 
by Congress, since both are sources of income and 
revenue to the company. 

The Supreme Court has decided, as above shown, 
THAT TAXES, EVEN WHEN ASSESSED, ARE NOT LIENS UNLESS 
DECLARED 8O BY STATUTE; 4 fortior?, the mere duty to 


levy and collect taxes is not a lien on property. 

Heine vs. Levee Comm'rs, 19 Wall., 655, 
657. 

Merriwether vs. Garrett, 102 U. S., 472; 
and see particularly the extract from the 
opinion of Fre.p, J., in this case, given 
below. (Jnfra, p. 111, note.) 
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Even could these taxes be held to be property taxes, 
it is clear that, unless otherwise provided by statute, 
“ taxes not assessed are no liens, and the obligation to 
assess tares is not a lien on the property on which they 
ought to be assessed,” as was said by Mr. Justice MILLER 
in //eine v. Levee Commissioners, 19 Wall., p. 659. 

This statement of the general rule of law is also the 
law of the State of Arkansas in regard to the time 
when the lien for taxes attaches upon both real and per- 
sonal estate. Gantt’s Digest, Sect. 5153. 

In Morrow vs. Dows, 27 N. J., Eq. (1 Stewart), 459, 
Van SyckEL, J., says, at p. 463: 


‘“*LIENS ARE OF PURELY STATUTORY ORIGIN; Without a statute 
there can be no lien; and unless taxes are declared by positive law 
to be a lien upon the lands against which they are assessed, no such 
effect can be claimed for them. Dillon, § 659, and cases cited ; 
Cooley on Taration, 305; Philadelphia vx. Greble, 38 Pa. St., 339. 
The mere declaration by the law-maker that taxes shall be a lien 
upon the land assessed does not of itself manifest a purpose to af- 
fect every estate which may be held in such lands, because lands 
are divisible into many estates, either of which may be sold with- 
out impairing the other. The legislative will to that end must be 
clearly manifested to give such a law any operation beyond the 
estate of him upon whom the assessment is cast.” 


But suppose the remedy reserved and stipulated for 
by the State is taxation, and the sum to be collected is 
taxes and not a debt, then how stands the matter ? 

The rehef sought is, that the Court, as a court of 
equity, will enforce the remedy given by the Acts of 
1868 and L869 to the State for its own benefit, and en- 
force it by way of subrogation for the benefit of the 
State aid bondholders. In this view, two conclusive 
answers exist to such relief : 

1. The Supreme Court in repeated decisions has 
decided, and under a great variety of circum- 


stances, has adhered to the rule against the 
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strongest appeals to refine it away or depart from 
it, that the equity courts of the United States 
will not by a bill in equity enforce the revenue 


laws of a State for the benefit of creditors. 
Heine vs. Levee Commissioners, 19 Wall, 
655. 


Rees vs. Watertown, 19 Wall., 107. 
Walkley vs. Muscatine, 6 Wall., 481. 


Mr. Justice MILLER, in the opinion below, pertinently 
observes : 


‘* But it is not a lien, because the right conferred, whatever its 
nature, could only be exercised by some Act of the Legislature im- 
posing the tax. Jf the Legislature ja‘led or neglected to ascertain 
the sum which each company should pay, and fir the time at which 
it should be payable, there wos no obligation, no fixed right, lo en- 


force, and therefore no lien. But the year after the passing of the 


Act of 1868, to wit, April 10, 1869, the Legislature passed a statute 
to levy and enforce the collection of this tax. By its first section 
the Auditor of Public Accounts was required, on or before the first 
day of June and December, to certify to the treasurer the amount 
which the State will have to pay for interest on the bonds issued to 
each railroad company, and the treasurer was to notify the com- 


‘panies. If the companies or any of them neglected to pay, the 


Pulaski Chancery Court was to issue the writ of sequestration pro- 
vided for in the Act of 1868, and appoint a receiver to execute it. 
This he was to do by taking possession of all the incomes and rev- 
enues of the defaulting company, with authority to demand and 
receive all moneys coming to the same from the operation of said 
road, and it is made the duty of all the officers of said company to 
return all moneys to him. It also provides that only the net pro. 
ceeds or surplus, after the necessary costs of operating said road, 
shall be applied in discharge of the tax due and unpaid.” 


The Legislature, for the benefit of the State and of 
the State only, stipulated for the right to proceed in a 
certain manner, by ascertaining the amount, giving no- 
tice, fixing time of payment, and in default thereof, the 
issue on its behalf of a writ of sequestration. It de- 
clines, by a solemn Act, thus to proceed. How can this 
Court revise the legislative judgment and proceed in 
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its place and against its will? Under what head of 
Equity does the exercise of such a jurisdiction fall ? 
Why should this Court invent and apply a remedy be- 
cause the State sees fit to repudiate its plighted faith ? 
By what authority can you exercise this jurisdiction 
over the action and policy of a State of the Umion ? 
For its course the State is answerable to the moral 
sense and public opinion of the world; but cannot be 
‘“ulled to the Bar of this Court for judgment or even 
criticism. By its own laws it is not justiciable in any 
judicial tribunal. By the Constitution and laws of the 
United States it is not justiciable in any Federal tribu- 
nal in suits by citizens of other States. 

Memphis Case : 

Perhaps the most striking instance in which the ina- 
bility of a Court of Equity to enforce the revenue laws 
of a State or to assume the place of a State in the exer- 
cise of this delicate and important function is the case 
of Merriwether vs. Garrett, 102 U.S., 472, 1880. 

In this case the Legislature repealed the charter of 
the City of Memphis at a time when judgment creditors 
had bills pending against the city for equitable relief, 
and a Receiver of the affairs of the city appointed by 
the Court was in possession of all its property and 
assets, including the mght to colleet taxes already 
levied, &c. After the act repealing the charter of the 
city, a subsequent act was passed authorizing 
the Governor to appoint a Receiver with 
authority to collect taxes and pay them into 
the State Treasury, to be paid to parties who 
should be adjudged to be entitled thereto by the 
Chancery Court upon the warrant of the Governor's 


Receiver. 
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The Court below granted the complainants relief and 
enjoined the Governor's Receiver and treated the 
property of the city as a trust estate to be subjected 
to payment of the debts of the city as the Court might 
direct. 

The Supreme Court reversed this decree and ordered 
the bills to be dismissed. 

Firetp, J. (Minter and Brapiey, JJ., concurring 
in the opinion of Fre.p, J., and a majority in the result), 
Says ; 

“The right of the State to repeal the meee of 
Memphis cannot be questioned.” * . 


Th.., p- 511. 
For convenience I reprint in a foot note some further 
extracts from the opinion of Mr. Justice Frevp in this 


“ase, * 


_— — —o 


* ** Inthe third place, we say that Taxes previously levied but 
not collected on the dissolution of the corporation do not constitute 
its property, and in the absence of statutory authority they cannot 
he subacquently collected by a Court of Equity through office rs of ita own 
appointment, and applied to the payment of the creditors of the corpora- 
tion. TAXES ARE NOT DEBTS. It was so held by this Court in the 
case of Oregon vs. Lane County, reported in 7th Wallace. Dspts 
are obligations for the payment of money founded upon contract, 
express or implied. Taxes are imposts levied forthe support of the 
Government, or for some special purpose authorized by it. The con- 
sent of the taxpayer is not necessary for their enforcement. They 
operate in invitum. Nor is thir nature affected by the fact that in 
some States. and we believe in Tennessee, an action of debtmay be insti- 
tuted for their recovery. THE FORM OF PROCEDURE CANNOT CHANGE 
THEIR CHARACTER (City of Augusta vs. North, 57 Maine, 393; City 
of Camden vs. Allen, 2 Dutcher, 378; Perry vs. Washburn, 20 Cali- 
fornia, 350). Norare they different when levied under writs of 
mandamus for the payment of judgments, and when levied for the 
same purpose by statute. 

The levy in the one case is as much by legislative authority as in 
the other. The writs of mandamus only require the officers of 
assessment and collection to obev existing law. IN NEITHER Cass 
ARE THE TAXES LIENS UPON PKOPERTY UNLESS MADE 80 BY STATUTE 
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2. The Act of April 10, 1869, was unconditionally 
repealed by the State, May 29, 1871. 

This the State had the power todo. The case of the 
City of Memphis whose charter was repealed settles 
this. | 

The repeal is none the less effectual that it might 
hinder and embarrass creditors. 

By what transfusion of blood can a Court keep alive 
and execute a repealed revenue law ? 


re ee = 


(Philadelphia vs. Greble, 38 Penn. St., 339; Howell vs. Philadel- 
phia, /d., 471; 2 Dillon on Mun. Corp., 659). Levied only by au- 
thority of the Legislature, they can be altered, postponed, or released at 
its pleasure. A repeal of the law under which a tar is levied, at any 
time before the tar is collected, generally puts an end to the tax, unless 
provision for its continuance is made in the repealing act, though the 
law may be revived and enforced by subsequent legislation. We 
say generally, for there are some exceptions, where the tax provided 
is so connected with a contract as the inducement for its execution 
that the Courts will hold the repeal of the law to be invalid as im- 
pairing the obligation of the contract. It is not of such taxes, con- 
stituting the consideration of contracts, that we are speaking, but of 
ordinary taxes authorized for the support of government, or to meet 
some special expenditure ; and these, until collected, being mere tm- 
posts of the Gorerument, created and continuing only by the will of the 
Legislature, have none of the elements of property which can be seieted, 
like debta, by attachment or other judicial procesa, and subject to the 
payment of creditors of the dissolved corporation. They are in no 
proper sense of the term asscts of the corporation; they are only 
the means provided for obtaining funds to support its government 
and pay its debts, and disappear as such means with the revocation 
of the charter, except as the Legislature may otherwise provide. 
When they are collected, the moneys in the hands of the collecting 
officers may be controlled by the process of the Courts, and applied 
by their direction to the uses for which the taxes were levied ; but 
until then there is nothing in existence but a law of the State impos- 
ing certain charges upon persons or property, which the Legislature 
may change, postpone or release at any time before they are en- 
torced. So long as the law authorizing the tax continues in force 
the Courts may, by mandamus, compel the officers empowered to 
levy it or charged with its collection, if unmindful and neglectful 
in the matter, to proceed and perform their duty ; but when the law 
is gone, and the office of the collector abolished, there is nothing 
upon which the Courts can act. The Courts cannot continue in 
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But in this case the repeal did not impair the obli- 
gation of the State's contract. It had only pledged 
the creditor its “public faith.” The State made no 
contract with the bondholder as to the mode in 
which it would raise or provide the means of payment. 

The City of London issued bonds payable out of 
tolls and duties levied on vessels navigating the Thames. 
A subsequent statute rendered the performance of this 
obligation impossible by act of law: Held, that the 
obligation was discharged and that no action would lie 


against the Corporation of London thereon. 
Brown vs. Mayor, &c., of London, 9 Com. 
B. N. S., 726, 1861. 


force the taxes levied, nor levy new taxes for the payment of the 
debts of the corporation. The levying of taxes is not a judicial act. 
It has no elements of one. It is a high act of sovereignty, to be per- 
formed only by the Legislature, upon considerations of policy, 
necessity and the public welfare. In the distribution of the powers 
of government in this country into three departments, the power of 
taxation falls to the legislative. It belong to that department 
to determine what measures shall be taken for the public wel- 
fare, and to provide the revenues for the support and due adminis- 
tration of the government throughout the State and in all its sub- 
divisions. Having the sole power to authorize the tax, it must 
equally possess the sole power to prescribe the means by which the 
tax shall be collected, and to designate the officers through whom 
its will shall be enforced. 

It is the province of the Courts to decide causes between parties, 
and in so doing, to construe the Constitution and the statutes of the 
United States and of the several States, and to declare the law, and, 
when their judgments are rendered, to enforce them by such reme- 
dies as legislation has prescribed or as are allowed by the established 
practice. When they go beyond this they go outside of their legiti- 
mate domair, and encroach upon the other departments of the Gov- 
ernment; and all will admit that a strict confinement of each de- 
partment within its own proper sphere was designed by the found- 
ers of our Government, and is essential to its successful administra- 
tion. 

This doctrine is not new in this Court. It has been repeatedly 
asserted, after the most mature consideration. It was asserted in 
Rees vs. The City of Watertown. * * * * * ©* In disposing 
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So in St. Louis vs. Shields, 52 Mo., 351, 1873, the 
city issued bonds for money borrowed to maintain 
and improve the wharf. Subsequently the Legislature 
repealed the city’s power to levy and collect whartfage ; 
and after this the city sued the defendant for refusing 
to pay wharfage on the ground that the repealing act 
was unconstitutional. The Supreme Court of Missouri 
held that the action could not be maintained, consider- 
ing the case similar to Gilman vs. Sheboygan, 2 Black, 
510, and distinguishable from Hoffman vs. Quincy, 4 
Wall., 535. 


ee 


of it we said: ** We are of the opinion that this Court has not the 
** power to direct a tax to be levied for the payment of these judg- 
‘ments. This power to impose burdens and raise money is the 
‘highest attribute of sovereignty, and is exercised first to raise 
‘money for public purposes only; and second, by the power of 
‘legislative authority only. It is a power that has not been ex- 
‘* tended to the judiciary. Especially is it beyond the power of the 
** Federal judiciary to assume the place of a State in the exercise of 
* this authority, at once so delicate and important ” (19 Wall, 116). 

In the case of Heine vs. The Levee Commissioners of New 
Orleans, the question again arose whether it was competent for the 
Circuit Court of the United States to direct its officers to levy and 
collect a tax to pay the claim of the plaintiffs, who were holders of 
bonds issued by the commissioners, and the answer was equally 
emphatic both in the Circuit Court and this Court. * * * 

And when the case came before this Court, we here said, Mr. 
Justice Minter delivering the opinion: * The power we are here 
‘‘asked to exercise is the very delicate one of taxation. This 
‘power belongs, in this country, to the legislative sovereignty, 
‘State or national. In the case before us, the national sovereignty 
‘* has nothing to do with it. The power must be derived from the 
* Legislature of the State. So far as the present case is concerned, 
“the State has delegated the power to the Levee Commissioners. 
* If that body has ceased to exist, the remedy is in the Legislature, 
** either to assess the tax by special statute, or to vest the power in 
** some other tribunal. It certainly is not vested, as in the exercise 
‘of an original jurisdiction, in any Federal Court. It is unreason- 
‘able to suppose that the Legislature would ever select a Federal 
‘Court for that purpose. It is not only not one of the inherent 
** powers of the Court to levy and collect taxes, but it is an invasion 
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The case at bar may be tersely summed up thus: 
The Legislature in 1868 rejected the plan of security 
resting upon a contract for an express lien upon the 
railroads and power of sale, and substituted therefor 
the plan of a resort to sequestration to reach the income, 
with no lien upon the ‘railroad, and no power of sale. 
This Court is now asked by the State bondholders to 
undo what the Legislature then did, to reject security 
stipulated for, and tv adopt in its place the fiction of a 
statute lien resting upon contract and amounting to a 
first mortgage upon the corpus of the railroad and upon 
the tangible property of the companies. 

If the State had plainly said in 1868, that this was 
what it meant it would have been substantially re- 
enacting the Act of 1867, and like it the Act of 1868 
would have proved a dead letter. 

If the State did not plainly say this, neither it nor 
those claiming under it can now be heard to say it, to 
the prejudice of the new companies and their creditors. 

But whatever may be the nature of the stipulated 
rights and remedies in favor of the State, by sections 
7 and 8 of the Act of 1868, we insist, as in Point V., 


and upon the authority of the Tennessee bond cases, 
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‘by the judiciary of the Federal Government of the legislative 
“functions of the State Government. It is a most extraordinary 
‘* request, and a compliance with it would involve consequences no 
‘*less out of the way of judicial procedure, the end of which no 
‘* wisdom can foresee” (19 Wall., 661). 

* * ©. These authorities-and many others to the same pur- 
port might be cited—are sufficient to support what we have said, 
that the power to levy taxes is one which belongs exclusively to the 
legislative department, and from that it necessarily follows that the 
regulation and control of all the agencies by which taxes are col- 
lected must belong to it. 

Extracted from Merriwether vs. Garrett, 102 U. 8., p. 
513 et seq. 
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that these rights and remedies do not attach to the 
bonds, do not enure tu the benefit of the bondholders, | 
and cannot be judicially enforced by them. 

But if this were otherwise, we insist that any decree 
establishing a trust in the State of whatever character, 
express or implied, would be directly contrary to the 
State Act of January 19, 1855, quoted in Point V., and 
hence no such decree will be pronounced. 

We also insist as in Points VII. and VIIL., iafra, 
that the defendants superior title and equities defeat 


any equity of the complainants to subrogation. 


VII. 


Defendants are bona fide purchasers for 
value without notice. 


THE DEFENDANT THE RatLway COMPANIES ARE bona 
fide PURCHASERS FOR VALUE OF THE LEGAL TITLE TO THE 
RAILROADS AND PROPERTY ON WHICH THE PLAINTIFFS SEEK 
TO ESTABLISH A LIEN, WITHOUT NOTICE OF THE FACTS UPON 
WHICH SUCH ALLEGED LIEN RESTS, AND CLAIMING TITLE 
LIKEWISE UNDER PURCHASERS FOR VALUE AND WITHOUT No- 
TICE. 

SO THE INDIVIDUAL DEFENDANTS, HUNTINGTON AND 
RIPLEY, TRUSTEES IN THE NEW MORTGAGE EXECUTED BY 
THE LirrLte Rock anp Forr Svrra Raraway DEFENDANT 
COMPANY, DecempBer 19, 1874, ro securr $3,500,000 ne- 
GOTIABLE OUTSTANDING BONDS, AND THE INDIVIDUAL DE- 
FENDANTS, MORTGAGE TRUSTEES OF THE OTHER DEFENDANT 
RAILWAY COMPANY, ARE, AS SUCH TRUSTEES, PURCHASERS 
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FOR VALUE WITHOUT NOTICE, AND THE BONDHOLDERS ARE 
NOT AFFECTED WITH ANY NOTICE WHICH EITHER THE TRUS- 
TEES OR THE OLD RatLway COMPANIES MAY HAVE HAD. 


That the /egal title to the railroads on which the lien 
is sought to be fastened is in the new companies, and 
through it in the mortgage trustees, in trust for the new 
mortgage bondholders, are admitted facts. 

What is sought by the bill to be established is a lien 
upon the railroads of the defendant companies supe- 
rior to their legal title, dating back to the date of the 
award of State aid, and not simply to the date when 
the old companies became entitled to State aid or actu- 
ally received the State bonds. 

Under such circumstances certain propositions of law 
are applicable, and which are so elementary as to dis- 
pense with the necessity of extended argument to sup- 
port them. 

These will here be briefly adverted to preliminary to 
their application to the agreed facts in the cause. ; 

l. Lhe holder of the legal title must have Novice of 
the plaintiff’s equity, and the BURDEN TO PROVE sich no- 
tice is on the plaintiff. 


‘* The plaintiff clearly has no case against the defendant untfl it 
is made to appear that the /atter /s pricy to the plaintiffs equity ; 
and, if so, the /urden is on the plaintiff & allege and prove that the 
defendant had notice in fact of his equity, or that he paid no value, 
and so had notice in law. In the absence of any such allegation, 
therefore, the bill will be demurrable; and if the bill contain the 
necessary allegation the defense will be negative.” 


Langdell’s Eq. PI., § 142. 
In Gahee vs. Sneed, 1 Dev. & B., 333, 335, the plain- 
tiff sought to enforce an equitable lien upon Jand sold 


by him to one Simms and purchased from Simms by 
the defendants Sneed and Ridley. 3 
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The bill was dismissed by the Supreme Court. Gas- 
TON, J., delivering the opinion said : 


‘* Where a plaintiff would convert a purchaser into a trustee and 
seeks to charge him because he bought with notice, and therefore 
mala fide, if the allegation of notice is not admitted, the plaintiff is 
bound to prove it.” 


In MeNeil vs. McGee, 5 Story, 244, 269, the plaintiff 
set up an equitable title and asked for a reconveyance 
from the defendants to whom the legal title had passed 
after various conveyances: Judge Story held that it 
was necessary that the plaintiff should aver in his bill 
that the defendants had notice, and also that he was 
bound to prove the fact of notice at the hearing, unless 
it was distinct/y admitted by the answers of the defend- 
ants. 

Judge Srory said : 


* Tf notice ts essential to a decree the plaintiff must affirmatively ea- 
tablish it, for that is the whole foundation of equitable relief against the 
legal title.” 

See also Harris vs. Ingledew, 3 P. Wms., 
91. 
Jerrard vs. Saunders, 2 Ves. Jr., 454. 


2. Not only must the plaintiff prove notice to the de- 
Tendant, but must also prove that THOSE UNDER WHOM 
THE DEFENDANT CLAIMS aid/ from whom it acquired the 
legal title also had notice of the plaintiff’s equity. 

Perry on Trusts, $ 830, states the rule as follows : 


‘A purchaser without notice from a purchaser with notice si 
protected ; for his own good faith is a defense, and the bad faith of 
the vendor, like the /ad faith of the original trustee in making the 
sale, cannot injure an innocent party. Soa purchaser with notice 
from a purchaser without notice is protected not on his own merit, 
but on the merit of the innocent purchaser ; for, if such a purchaser 
could not sell the estate he would be deprived of one of the valua- 
ble attributes of his property.” 


1 Story Eq. Jur., §§ 409, 410. 
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Recognizing these rules as applicable to the pres- 
ent suit, the plaintiff alleges notice (Record Tompkins 
case, p. 17; Williams case, p. 15), which notice is dis- 
tinctly denied in the answer, which also sets up that the 
defendants (the railway company and the mortgage 
trustees are bona fide purchasers for value, without no- 
tice of the plaintiff's alleged lien or equities (Tompkins, 
Record, pp. 112, 120 ef sez. ; Williams’ Record, p. 52 et 
seq.) 

By the agreed statement of facts, it appears : 

1. That State aid was awarded to the Fort Smith 
Company for 150 miles, on 28th day of Apmil 
1869. 

2. That its first mortgage to Paine and Dana 
trustees, was made December 22, 1869, and duly 
acknowledged and recorded in Pulaski Couaty 
February 12, 1870, and in all of the other counties 
shortly afterwards. 

Agreed Statement, Tompkins’ Record, p. 175 


3. That bonds secured thereby were issued to 
the extent of $1,700,000, and sold or pledged prvor 
to the issue and delivery of any State aid bonds to 
the company; and it is not shown that the pur- 
chasers of these $1,700,000 mortgage bonds had 
notice of the award of State aid or of any facts 
which would give the State a lien under the Act of 
July 21, 1868. 

See Agreed Statement of Facts, Tompkins’ 
Record, pp. 165, 166, 167. 


As to the other defendant company, the agreed facts 
make a still stronger case against the complainants, 


since the original application of the Pine Bluff Com- 
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pany for State aid gave notice to the Railroad Commis- 
sioners of the authorization of the first mortgage by the 
company ; and as to the Ouchita Company the Railroad 
Commissioners were notified that it has succeeded in 
negotiating its first mortgage bonds, and the said first 


mortgage was dated May 3, 1870, while the State aid was 


not awarded until June 25, 1870 (see ante, p. 47 et seq.). 


That the old bondholders of either of the old com- 
panies had any acfva/ notice of the application of the 
old companies for State aid, or that aid had been 
awarded to them, is not shown, and, of course, is not to 
be presumed. 

It is settled law that notice to the company or, to 


the mortgage trustees is no notice to the bondholders. 
Curtis vs. Leavitt, 15 N. Y., 194. 
Approved Commissioners vs. Thayer, 94 U. 
—$., 631. 


The reasons for this doctrine are thus given in Curtis 
e/ al. vs. Leavitt. "The Court say : 


‘‘ If Graham, one of the trustees, was chargeable, as director of 
the company, with knowledge that there had been no previous reso- 
lution, notice to him was not notice to his cestuis que trust. He did 
not stand to them in the relation of an agent. He was selected and 
appointed as a trustee by the company, not by the cestuis que trust. 
His powers and duties were prescribed by the Company, not by the 
bondholders. There were at the time of the execution of the trust 
deeds no bondholders, no cestu/s que trust. It is a necessary attribute 
of an agency that it should be created by the principal. In this 
case, as the relation of principal and agent did not exist between the 
bondholders and Graham, notice to him or knowledge by him, that 
there was no previous resolution Was not constructive notice to the 
bondholders.” 


And again, on the page following, it is said : 


‘*The trustees are not to be regarded as the agents of the pur- 
chasers of the bonds and mortgages assigned to them. No con. 
sideration proceeds from them. They were mere assignees of those 
securities, coupled with no interest, in trust to hold them as secur- 
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ity for the payment of all the mortgage bonds that should thereafter 
be sold or negotiated by the company * * * Whoever purchased 
the mortgage bonds became purchasers of the bonds and mortgages 
so assigned as security for their payment, or of an equitable right to 
hold them as such security.” 


In Commissioners, &c., vs. Thayer, 94 U. S., 631, the 
Supreme Court approved and adopted these quotations 
from Curtis vs. Leavitt, and said : 


‘* We think this is sound doctrine, and that it establishes the 
proposition that notice to Thayer did not operate to destroy the dona 


Jide holding of the bondholders under the deed of trust in which he 


, 


was named as one of the trustees.’ 


Therefore, the old bondholders stood free of the lien 
of the State (if a lien could exist), unless they had con- 
structive notice thereof by statute or by the records of 
the Railroad Commissioners. 

Neither the Statute nor the Record of the Railroad 
Commissioners that State aid had been awarded is 
constructive notice of this fact to the mortgage bond- 
holders. 

1. The STATUTE 78 not notice. 

The Act of 1868, loes not designate the compayies 
by name or description which are entitled to State aid. 
It authorizes “ any railroad company having existence 
under the laws of this State, and desirous of receiving 
the State aid, hereinafter provided for, to sigmfy the 
same by application to the Board of Railroad Commis- 
sioners,” which board has power to grant or reject the 
application (Sec. 4.) 

Non constat that any company would apply. None 
applied under the like Act of 1867. 

Von constat that any aid would be awarded or that 
the companies would accept State aid on the terms pro- 


posed. 
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In this respect the Statute differs from the Missouri 
Statutes in the Aetehwn case, 101 U. S., 306, which 
were specific, naming the railroad company and_ the 
county, the amount and the fact that the bonds had 
been issued (S. C., 4 Dillon, 78). 

In this most material respect it also differs from the 
Memphis and Little Rock case, reported in 37 Ark., 
642. 

2. The Record or THE RATLRoAD COMMISSIONERS 78 
not notice. 

3. The Reeords of the Board of Railroad Commis- 
sioners showing (if such is the fact), that State aid had 
been awarded to the company, Is not constructive no- 
fice of that fact to the mortgage bondholders of the 
company, for the reason that there was no statute 
enacting that these records shall have any such effect. 
If there is a lien in favor of the State bonds, it is essen- 
tial to the plaintiffs’ case, in view of the dates of the 
execution of the mortgages of the old companies, to 
maintain that such lien dates From the date of the order 
of the Railroad (O11 INISSIONEPS awarding Nthate aid, and 
not from the time the State aid bonds were actually 
delivered to the companies, or the time when the com- 
panies became entitled to receive them. But as the 
award of State aid under section 4, does not, without 
more, complete any contract binding on either party, 
but only gives the company a contingent future right 
to receive bonds “upon complying with and fulfilling 
the terms and conditions hereinafter set forth,” 7. e., 
in sections 5 and 6, it is obvious that there is no econ- 
tract binding upon either the State or the company 
until these terms and conditions are complied with, 


and hence the lien, if there was one, could not arise 
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until such compliance, and does not relate back to the 
date of the award under section 4. 

Although the “ promoters, owners and officers of the 
defendant company, at its creation and organization 
were the stock and bond holders of the old company,” 
with notice that the State had lent its bonds to the old 
company, this would be no notice to the new company. 

The new company was created under the Act of De- 
cember 9, 1874 (reprinted Williams’ Record, pp. 180, 
181). It has all the rights of a new creation. A _ cor- 
poration is peculiar. It has a distinct legal personality. 
It sustains relations to the State, to its future stock- 
holders and creditors. It issued its capital stock and 
bonds in payment for this property. It dealt with the 
creditors of the old company. It not only succeeded 
to all their rights, but it was not affected with notice of 
any facts in pais known to them or to the officers of 
the old company. 

The new company in this matter represents the in- 
terests of future stockholders and creditors. The new 
company in purchasing the property from the purchas- 
ers under the decree represents one side of the transac- 
tion and the vendors (the old bondholders) the other. 
They dealt at arm’s length. 

It is settled law that the knowledge of a director, 
when he is himself dealing with a corporation is not 
imputed to the corporation. | 


Washington Bank vs. Lewis, 22 Pick., 24. 


It is also settled law that notice to the stockholders 
of a corporation is not notice to the corporation. The 
reason is obvious. The stockholders of a corporation 
are not constituted its agents, and it would be unjust 
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to the other stockholders, present and future, to allow 
their rights to be affected by notice to those whom 
they bave not constituted their agents, and by whose 
acts they have not agreed to be bound. 
Housatonic Bank vs. Martin, 1 Mete., 294. 
Custer vs. Tompkins County Bank, 9 Pa. 
St., 27. 
Bank of Pittsburgh vs. Whitehead, 10 Watts, 
402. 
In re Carew’s Estate Act, 31 Beav., 39. 


: There is distinct authority for the proposition we are 
contending for, viz., that the new corporation is not 
affected with notice of what was known to the old com- 
pany or its stockholders or creditors. 

Thus in the Merchants’ Steam Nav. Co. vs. Eastern 
Steamboat Co.,8 Monthly Law Rep. (N.S.), 91, 94, 
SPRAGUE, J., in the Cireuit Court of the United States, 
said : 


‘It is said a// the former owners of the Admiral were stock- 
holders in the claimant's company, and thus the corporation is af- 
fected with knowledge of this lien. It does not appear that they 
owned in the company in the same proportion as before, and if it 
did, it would make no difference, because there were other stock- 
holders in the company who took stock in ignorance of the claim, 
and they ought to be protected. The former owners became merely 
stockholders in the new company, and their knowledge does not 
affect the corporation with knowledge. * * * A notice to a 
stockholder or to a party who afterwards becomes an officer of the 
corporation, is no notice to the corporation, because the notice was 
not given to a party whose duty it was to notify the corporation, 
The fact, that a party receiving the notice afterwards became an 
ofticer of the company will not make it obligatory upon him to give 
that notice, before received, to the company.” 


At all events, the new mortgage bondholders are 
purchasers for value and there is nothing in the record 
to show that they had any notice of the facts upon 


which the complainant's alleged lien rests. 


VIII. 


Any equity of the plaintiffs to be subro- 
gated to the State’s alleged lien is more 
than countervailed by the defendants’ legal 
title and superior equities. 


THE LIEN SOUGHT TO BE ENFORCED IS, IF IT EXISTS, A 
LIEN IN FAVOR OF THE STATE, TO WHICH THE PLAINTIFFS 
SEEK TO BE SUBROGATED IN EQUITY. IT IS NOT A CASE FOR 
THE APPLICATION OF THE PRINCIPLES OF SUBROGATION, BUT 
IF SUCH PRINCIPLES COULD BE APPLIED TO THIS CLASS 
OF CASES, ANY EQUITY OF THE PLAINTIFFS TO BE 
THUS SUBROGATED IS MORE THAN COUNTERVAILED BY — 
THE SUPERIOR EQUITY OF ‘THE DEFENDANTS, THEY 
HAVING COMPLETED AND EQUIPPED THE ROAD WITH 
MEANS FURNISHED BY THEIR STOCKHOLDERS AND BOND- 
HOLDERS UPON THE BONA FIDE BELIEF OF A_ FULL 
AND ABSOLUTE TITLE IN THE NEW COMPANIES; THE DE- 
FENDANTS HAVING ALSO THE LEGAL TITLE TO THE ROAD 
AND ITS EQUIPMENT, AND THE PLAINTIFFS HAVING BEEN 
GUILTY OF UNEXPLAINED AND INEXCUSABLE LACHES FOR 
MANY YEARS IN NOT ASSERTING OR GIVING NOTICE OF THEIR 
ALLEGED LIEN BEFORE THESE LARGE EXPENDITURES AND IN- 
VESTMENTS HAD BEEN MADE. 

THE EQUITY TO SUBROGATION SUPPOSES THE STATE TO 
BE A TRUSTEE OF THE SECURITY IT HOLDS FDR THE BENEFIT 
OF THE BONDHOLDERS OF THE STATE, AND THERE IS AN 
EXPRESS STATUTE OF ARKANSAS, APPROVED JANUARY 19, 
1855, WHICH PUTS IT OUT OF THE POWER OF THE COURT 
TO DECREE THE STATE TO BE A TRUSTEE, OR TO DECREE 
ANY RELIEF WHICH PROCEEDS UPON THE ASSUMPTION THAT 
THE STATE IS SUCH TRUSTEE. 
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THE PLAINTIFF'S CLAIM (as I understand it) : 

Ist. That the Act of 1868 (Secs. 7 and 8) creates a 
lien upon the corpus of the railroads by virtue of the 
provisions for taxation, so-called, that is, by virtue of 
the provisions for sequestrating the income and_reve- 
nues of the aided companies, and that this hen attaches 
as of right to the bonds as part of the bondholders’ se- 
curity. 

I have already answered this contention by showing, 
as I think : 

Ist. That the Act creates no lien on the railroads ; 
and, 

2d. If it did, it was one solely for the benefit of the 
State, and did not attach to the bonds or inure to the 
benefit of the bondholders. 

THE PLAINTIFF’S NEXT CLAIM (as [ understand it) Is: 

That the 7th and 8th sections of the Act of 1868 
create an equitable lien, under the doctrine of the 
Ketchum case, in favor primarily of the State, but to 
which, on the State’s default and inaction, the bond- 
holders are in equity entitled to be subrogated by the 
decree of a Court of Equity. 

This view seems to be the one adopted in the dis- 
senting opinion. It is there based upon the erroneous 
view that as to the State bonds the company is the 
principal debtor and the State a mere accommodation 
maker or a surety ; that the right of the State to tax 
or sequestrate is in the nature of a pledge made to it 
by the principal debtor, and stands as a security to the 
creditor, Whose application for the creditor's benefit 
‘an be judicially decreed. 

This brings me to consider the DOCTRINE OF SUBRO- 


GATION and its application to these cases. 
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Ihave already shown in Point VI., supra, that the 
stipulated right to tax or sequestrate revenues cannot 
be considered as a pledge of property, or of a property 
right, of such a nature as that a Federal Court of Eq- 
uity, or any Court of Equity, can enforce by decree in 
favor of the State bondholders. Without here repeat- 
ing the views there presented, the plaintiff's claim to 
be subrogated to the rights and remedies of the State, 
admits of other specific and satisfactory answers. 

THE FIRST ADDITIONAL ANSWER to the plaintiff's claim 
for subrogation is that the whole foundation for this 
claim fails, for the reason stated by Mr. Justice Mit- 
LER, in his opinion below (Tompkins Record, p. 249): 

‘** That the State here is the principal debtor, and not the surety, 
as held by the Supreme Court in R. R. Co. vs. Schutte, supra, and 
in Chamberlain vs, St. Paul R. R. Co., 92 U. S., 299.” 

Since the decision below this point has been still more 
distinctly adjudged in the Zennessee Bond Cases, supra, - 
and is now put at rest. 

It is, therefore, subinitted, with confidence, that there 
is no foundation whatever for the application of the 
doctrine of subrogation to these cases. , 

THE NEXT ANSWER wo the plaintiff's claim of subroga- 
tion is that if the principle of subrogation could ever 
be applied in this class of cases, it would he inequitable 
to apply it under the facts shown in the record of these 
cases > and, moreover, so to apply it would be in viola- 
tion of the State Act of Jannary 19, 1856, 

The agreed statement shows that the de- 
fendant, the Little Rock and Ft. Smith Railway 
Company was organized December 19, 1874. Of its 
$5,000,000 capital stock all but $500,000 have been sold. 
It had, when organized, 179 shareholders; it has 
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now 319, of whom only 47 were original shareholders. 
Its stock was used to pay for the property. 
Agreed Statement, Tompkins’ Record, 
pp. 173, 174. 


Of its $3,500,000 first mortgage bonds, all have been 
sold, and on January 1, 1883, there were $2,477,500 


outstanding. 


Lh., p. 174. 


“THE PROCEEDS OF THESE BONDS WERE APPLIED in 
repairing the road from Argenta to Clarksville, and in 
building and completing sixty-eight additional miles 
from Clarksville to Fort Smith, and in providing neces- 
sary rolling stock and equipments for the said road in 
settling the claims referred to in the decree of con- 
firmation, and for other proper and legitimate uses of 
the defendant corporation, including the purchase of 
627 State aid bonds.” 

Agreed Statement, 74., p. 174. 


“The bonds and stock of the defendant Company 
have been listed at the Stock Exchange in Boston and 
New York as full-paid shares and as first mortgage 
bonds, secured by a first lien upon its road equipment 
and lands, and have been publicly and freely sold as 
such.” 

Agreed Statement, /b., p. 173. 

During all of this time the defendant company had 
the legal title. It claimed to be the absolute owner. 
Its securities were bought and dealt in by the public on 
this unquestioned understanding. Investors had no 
knowledge of any latent, secret, inferential equity 

-which did not make its appearance until 1882, when 
this bill was filed. 

A similar state of facts, showing even stronger 
equities, exists in favor of the other railway company 
defendant and its bondholders. 

See Agreed Facts in Williams’ Case, 
pp. 124, 129. 
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The plaintiffs are here seeking “ not a legal right 


arising out of any positive law or agreement of the 
parties, but a right resting in equity only "—the 
equity of subrogation to the rights of the State. The 
property belongs to the present companies—-that is, 
their respective shareholders and mortgagees. Their 
money paid for it and in large part created it. 

What kind of an equity have we here? The State 
defaulted April 1, 1873, and has paid no interest since. 
Seven years limits real actions in Arkansas (Gantt’s 
Dig., $ 4113), and the Supreme Court applies the same 
limitation to suits to foreclose mortgages (Guthrie vs. 
Field, 21 Ark., 379). For eight years the plaintiffs lay 
dormant. Meanwhile the defendants, in the full faith 
of an absolute ownership of the road, have expended 
millions of dollars in repairing, building and equipping 
it so as to make it an income-producing property. 

Then the plaintiffs wake from their inactivity and 
laches and bring a bill here to be allowed to appropri- 
ate and seize their income, and to establish a latent, 
inferential equity as against the legal title. 

The defendants have, in addition to the full legal 
title, all of the persuasive equities of bona fide pos- 
sessors and ameliorators of the property. 

A case more urgently requiring diligence in the 
assertion of such an equity cannot easily be imagined 
and has rarely happened. 

In Sullivan vs. Portland and Kennebec R. R. Co., 
94 U. S., 806, 811, where an equity against an o/d cor- 
poration was, after seven years, sought to be fastened 
on the new, Mr. Justice Swayne delivering the opinion 
of the Court, states the salutary doctrine of Courts of 
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Equity by quoting from one of the most eminent of 


English equity judges, Lord CAMDEN : 


“Nothing can call forth this Court into activity but 
conscience, good faith and reasonable diligence. 
Where these are wanting the Court is passive and 
does nothing. Laches and neglect are aiways dis- 
countenanced, and, therefore, from the beginning of 
this jurisdiction there was always a limitation to suits 
in this Court.” 


Attempts, as in the case last cited, to fasten such 
implied liens and equities upon xer companies have 
frequently been made, but so far as I know, have 
always failed. 

In Minnesota this was tried at law and in equity in 
the Federal and State Courts and failed in both forms 
of action and in both forums. 

Hopkins vs. St. Paul & Pacifie R. R. Co., 2 Dillon, 
396. 

Chamberlain vs. R. R. Co., 92 U. S., 299. 

So in JWissouri: Murdock vs. Woodson, 22 Wall., 
301. 

So in Tennessee : Tennessee Bond Cases, supra. 

As to necessity for diligence in cases of this character, 
where rights resting in mere equity, such as the right 
of subrogation, are sought to be enforced. See Wet- 
more vs. St. Paul, &c., R. R. Co. (by Mumuer, J.), 3 Fed. 
Rep., 177, 180; Peabody vs. Flint, 6 Allen (Mass.), 52, 
which is strongly in point. In this class of cases, 


especially, “ Time flies with healing in his wings.” 


AS TO THE RIGHT OF SUBROGATION AND THE EFFECT OF 
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LACHES, the case at bar falls distinctly within the 
principle of Chamberlain vs. The Railroad Company, 
92 U. S., 299. 

In that case Minnesota issued State bonds as a 
loan to the railroad company. To secure the State, 
the company conveyed certain lands to the State, and 
pledged the net profits of its road “in trust for the 
better security of the treasury of the State from loss 
on said State bonds.” Express authority was given to 
the Governor, if the borrowing company made default 
in the payment of either the principal or interest of 
the State bonds, to sell the lands mortgaged to the 
State by the company. The company defaulted. The 
State sold the lands and itself became the purchaser 
and granted them to the defendant company, which had 
full notice of everything. The plaintiff, Chamberlain, 
holding certain defaulted State bonds (the payment of 
which was secured to the State by the said trust con- 
veyance), filed a bill in equity against the defendant 
company to enforce a trust and lien in his favor upon 
the lands. The Court dismissed his bill on two 
grounds: First, that there was no privity between the 
original railroad company and the State bondholders, 
and that it was not a case for the application of 
the doctrine of subrogation. On this point the Court 
said : 

‘* Whatever right the plaintiff had to compel the application of 
the lands received by the State to the payment of the bonds held 
by him, it was one resting in equity only. It waa not a legal right 
arixing out of any positive lar or any agreement of the parties. It 
did not create any lien which attached to and followed the property. 
It was a right to be enforced, if at all, only by a Court of Chancery 
against the surety. But, the State being the surety here, it could 


not be enforced at all, and not being a specific lien upon the prop; 
erty, cannot be enforced against the State’s grantees.” 


It also dismissed his bill on the ground of laches. 
On this point it observed : 


‘* But aside from this consideration, which of itself is a sufficient 
answer to the present suit, the long delay of the complainant in 
asserting any cla'ms to the lands in controversy, whilst’ the defendants 
were constructing, at a vast expenditure of labor and money, their 
railroads, deprives his suit of favorable consideration. It does not 
appear that for twelve years after the abandonment of work by the 
original Minesota Company on the roads, the grading of which was 
commenced, he set up any claim such as is advanced in this suit - 
on the contrary, it is abundantly established that in various ways 
he urged upon members of the Legislature the adoption of measures 
for the construction of the roads, which involved an appropriation 
by the State for that purpose of. the lands in controversy ; and that 
after the the new companies were organized, and the lands were 
granted to them, he urged them to proceed with the enterprises, 
knowing that upon those lands they relied to carry on the works. 
Under these circumstances, it would be manifestly inequitable and 
unjust to grant his prayer.” 


What possible equity have the plaintiffs to have any 
part of the earnings of the sixty-eight miles of new 
road of the Little Rock and Fort Smith Railway 
Company?) To have the new equipment, purchased 
with the defendant's money borrowed of the mortgage 
bondholders, used for their benefit? To have the 
defendant company. pay the expenses of maintaining 
and operating the road; to water the tree that the 
plaintifis may gather the fruit ? 

The claim of the plaintiffs as respects the other 
defendant railway company is still more barren and 
bald, for that road has been almost entirely built and 
equipped by the present company. 

THE AGREED FACTS SHOW that it is 170 miles long, of 
which only 39 miles were completed by the old com- 
pany, of which 39 miles only 13 miles of original iron 
rails are now laid. The new construction has been 


made by the new companies with the proceeds of their 


af 
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own stock and new mortgage bonds. We repeat that 
on the principles of equity, the equities of the defend- 
ants are so superior to those of the plaintiffs as to de- 
feat any right of subrogation, if the principle subroga- 
tion were applicable to this class of cases. 

The principles of equity would limit even an express 
lien, to the property, to the construction of which the 
fund was applied. 

An instructive and striking illustration is found in 
U. S. vs. Kansas Pacitic Ry. Co., 99 U. S., 455. By 
Sec. 5 of the Company Charter (Act July 1, 1862), it 
was provided that “the issue of said bonds (Subsidy 
Bonds of the U. 8.) and delivery to the company shall, 
ipso facto, constitute a first mortgage of the whole line 
of railroad and telegraph, with the rolling stock, fix- 
tures, and property of every kind and description, in 
consideration of which said bonds may be issued.” 

The question was whether the whole line to Denver 
(639 miles long) or only that part which was subsidized 
(394 miles), is liable to the lien of the Government for 
its subsidy bonds, and the Court held the latter. The 
Court, Brap ey, J., says: 


“The lien only apples to this portion (the 394 
miles), the stipulation for payment out of net earnings 
cannot reasonably be applied to any other portion of 
the line.” 


Iv Is A COMPLETE ANSWER to the claim for subroga- 
tion that the defendants have the legal title and that 
in addition thereto, their equities to support it are 
higher and stronger than the equities of the plaintiffs 
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to impeach it. “ Subrogation being a mere equity will 
never be enforced at the expense of a legal right.” 
Sheldon on Subrogation. Knouf's Appeal, 

98 Pa. St., 78, 83. 


Through the State, as the trustee, the plaintiffs are 
seeking to fasten an implied trust upon this property, 
and that is forbidden by the Arkansas Statute of Janu- 
ary 19,1855, before quoted (ante, p. 99), as well as 
by the general doctrines of equity. 

JoHN F. DILvon, 
For the Defendants. 


A PPEN DIX 
I. 


INDEX TO ARKANSAS AND OTHER 
STATUTES, REPRINTED IN THE 
RECORD OF WILLIAMS’ CASE. 


1855, January 19. Arkansas Act as to suits against 
State. Record, Williams’ Case, p. 184. 

1857, January 15. Arkansas Act as to suits against 
State. Record, Williams’ Case, p. 186. 

1855, January 22. Charter of Little Rock and Ft. 
Smith Railroad. Record, Williams’ Case, p. 181. 

1855, January 22. Act authorizing R. R. companies 
in Arkansas to mortgage roads. /b., p. 182. 

1867, March 18. Arkansas Railroad State Aid Act. 
Record, Williams’ Case, pp. 173-176. 

1868, July 21. Arkansas Railroad State Aid Act. 
Ib., pp. 168-171. : 7 

1868, July 23. Arkansas General Railroad Incor- 
poration Act. /b., pp. 176-179. 

1869, March 21. Arkansas Act authorizing change 
railroad routes. /h., p. 183. 

1871, March 28. Arkansas Act for Relief of Rail- 
roads. /h., p. 176. : 

1874, May 29. Act repealing Act of April 10, 1869. 
Ib., p. 173. 

1874, December 9. Arkansas Act for reorganizing 
foreclosed railroads. Jb., pp. 180, 181. 

1877, March 3. Arkansas Act as to abandonment of 
location of railroad routes and adopting new routes. 
Tb., p. 183. 

Arkansas Mortgage Registry Laws. /b., p. 184. 

Alabama R. R. Aid Act 1870. Jb., p. 186. 

South Carolina R. R. Aid Act 1870. /b., pp. 193, 
5, 6, 8. 

Tennessee R. R. Aid Act 1870. 76., p. 199. 
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miles, was completed by the new company upon a new 
line after the foreclosure. J+., p. 172. 

1874, May 12. Bill of foreclosure filed, text of ' 
/b., pp. 177-190. 

1874, November 6. Foreclosure decree of first mort- 
gage on railroad. /+., p. 141. 

1874, November 6. Foreclosure decree of land grant 
mortgage. /b., p. 145. 

1874, December 19. Order for Master’s deed to the 


new company, the Little Rock and Ft. Smith Railway. 


Company (the defendant). /4., p. 149. 

1874, December 19. First mortgage and land grant 
bonds executed ana issued by the new company ; text 
of this mortgage. Jb., pp. 149-162. 

STIPULATED that the new company after December 
19, 1874, completed the road from Clarksville to Ft. 
Smith (p. 172). 

ALSO STIPULATED that “ the new bonds have all been 
issued and sold and the proceeds applied in repairing 
the road of said railway from Argenta to Clarksville 
and in completing sixty-eight additional miles from 
Clarksville to Ft. Smith, and in settling certain claims 
referred to in the decree and the purchase of 627 State 
aid bonds” (p. 174). 


Little Rock, Mississippi River and Texas Railway 
Co. Chronology. 


The above-named company (the defendant in the 
Williams suit) is the purchaser under foreclosure of the 
railroad, formerly owned by “ The Little Rock, Pine 
Bluff and New Orleans KR. R. Co.,” called for short the 
“ Pine Bluff Co.,” and by “The Mississippi, Ouchita 
and Red River R. R. Co.,” called for short the “‘ Ouchita 

Sompany.” 
See map of routes of said companies. Williams’ 


Record, pp. 120, 121. 


+. @& 


139 
| L 
Pine Buurr Co. CHRONOLOGY. 


1868, November 24. This company was organized 
under General Railroad Act. Williams’ Record, p. 
122. 
Ba Articles of Incorporation. Jb., p. 120. 

Map of route. /b., p. 120. 

Never built any road except between Pine Bluff and 
Eunice—about 80 miles; abandoned Monticello route ; 
never located or constructed any road between Little 
Rock and Pine Bluff. 

1869, March 10. Applies for State aid; text of ap- 
plication, stating that its directors had authorized the 
| issue of FIRST mortgage bonds at $10,000 per mile 
Williams’ Record, p. 70. 

1869, March 15. State aid granted to this company 
between Pine Bluff and State line, 112 miles. /b., p. 
72. 

(June 25, 1870. State aid for eight (8) miles more 
granted (p. 72). March 16,1871. Forty (40) miles 
more granted (p. 73)]. 

1870 (early part). Work of construction begun ; 
contractor to be paid in first mortgage bonds, State 
bonds, &e. P. 122. 

How and what and when he built. See pp. 121, 122. 

1870, April 25. First mortgage by Pine Bluff Co. to 
Farnham and Sickels, trustees. Text of 
Pp. 76-84. 

Recorded May 3, 1870. P. 130. 

1870, April 26. $150,000 State aid bonds delivered 
to company. P. 124. 


“a. 


IT. 


CHRONOLOGY. 


Oucuira COMPANY: 


Organized to build from the Mississippi River at or 
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near Gaines’ Landing to the Texas State Line. Routes, 
&ec., &e. P. 125. 
It and the Pine Bluff Co. had the same promoters. 


P. 124. 
1870, May 3. Executed its firs? mortgage to Farnham 
and Sickels, trustees. Text of . Pp. 85-93. 


Recorded June 32, 1871.) Pp. 130, 131. 

1870, June 25. Applied for State aid. Text of ap- 
plication, stating the existence and negotiation of said 
first mortgage bonds and reciting previous application, 
not acted on. See pp. 73-75. 

State aid granted to extent of 130 miles June 25, 
1870; and on March 16, L871, to the extent of forty 
miles more. Pp. 75, 76. 

1870, Oet. 24. $150,000 the first State aid bonds 
issued. P. 124. 

1870 (fall). Work of construction begun. P. 123. 

1873, October. Pine Bluff and Ouchita Companies 
consolidate and form the Texas, Miss. and N. W. R. R. 
Co., and in the same year it becomes bankrupt and 
Receivers are appointed. Receipts not sufficient to 
pay expenses of operation and repair. P. 124. 

1875, December 18. Confirmation of sales under 
decrees foreclosing both Pine Bluffs and Ouchita Com- 
panies, and deed ordered to the defendant company. 
Pp. 23, 24, 27. — 

1875 to 1881. New company, viz.., the defendant 
company in the Williams’ suit, abandons under the Act 
of March 3, 1877 (Text, p. 183), nearly all of the old 
line, and builds new road now 170 miles long; thus 
building and equipping its road out of the proceeds ° 
of its own new first and second mortgage bonds exe- 
cuted and issued January 1, L876 (p. 98), and May 1, 
1881 (p. 109). See Agreed Facts, pp. 125-128. 


ad 
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III. 


Corresponding sections of the Arkansas 
Railroad State Aid Acts of March 18, 
1867, and July 21, 1868, arranged in 
parallel columns. The italicized por- 
tions of the Act of 1867, omitted by 
the Legislature in the Act of 1868, 
show the legislative purpose not to 
create any lien in the Act of 1868, 
upon the railroads and lands of the 


companies : 


Act or Maron 18, 1867. 


Secr. 5. Be it further en- 
acted, That the receipt of any 
railroad company for the bonds 
loaned to it by the State shall 
immediately operate as a lien 
upon the road, ita rights, fran- 
chiees and all its property of 
every description, real and per- 
sonal; and this lien shail be a 
mortgage on ali the property; 
rights and credits of the road, and 
shall have priority over any and 
ali other debta, contracts or liahili- 
ties of said road; and said mort. 
gage shall continue until the en- 
tire amount loaned to the said 
road by the State shall have been 
paid off.” 

‘* Secr. 6. Be it further en- 
acted, That as soon as the entire 
road or forty miles of any rail- 
road shall be in operation, the 
president shall set aside enough 
of its receipts lo pay the annual 
interest due to the State on the 
bonds loaned by her; and when- 
ever said road or forty miles 
thereof of any railroad shall have 
been running five years, he shall 


Act or Jory 21, 1868. 


‘‘Suor. 7. Be it further en- 
acted, That the Legislature shall 
from time to time impose upon 
each railroad company, to which 
bonds shall have been issued, a 
tax equal to the amount of the 
annual interest upon such bonds 
then outstanding and unpaid, 
whichtax may be paid in money or 
inthe past due coupons ofthe State 
at par. and after the expiration 
of five years from the completion 
of said road the Legislature shall 
impose an additional special tax 
of two and one-half per cent. 
per annum upon the whole 
amount of State aid granted to 
such company, payable in money 
or in the bonds and coupons of 
the State at par; and, if in 
money, the same shall be in- 
vested by the treasurer of the 
State in the bonds of the State 
at their current market value. 
The taxation in this section pro- 
vided to continue until the 
amount of bonds issued to such 
company, with the interest 
thereon, shall have been paid by 
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Act or Marcn 18, 1867. 


also set aside from its annual re- 
ceipts a sinking fund equal to 
four per cent. of the whole 
amount of State bonds loaned to 
said road; said sinking fund to 
be used in the annual extinguish- 
ment of a certain part of the 
principal of said bonds, so that 
they may all be paid off at the 
period of their maturity.” 
‘*Sror. 7. Be it further en- 


acted, That if any railroad com-_ 


pany to whom the State may 
loan her credit shall fail to pro- 
vide for the payment of the semi- 
annual interest accruing on said 
bonds, or shall fail to provide a 
sinking fund for the gradual 
payment of the principal, as 
mentioned in section sixth in 
this Act, it shall be the duty of 
the governor, after giving thirty 
days’ notice to the president or 
treasurer or any director, te ap- 
point a receiver, in whose hands 
he shall place said railroad ; and 
said receiver, after giving bond 
and security in such sum as to 
the governor may seem just, 
shall take charge of and operate 
the said railroad for and tn behalf 
of the State, until all the accru- 
ing interest on the bonds loaned 
shall have been paid off, and 
also until such a sinking fund 
shall have been provided for the 
gradual payment of the principal 
as will be equal to four per cent. 
per annum for the years during 
which there was a failure to 
provide for the same.” 

‘Secr. 8. Be it further en- 
acted, That whenever said in- 
terest, with the sinking fund due 
from said railroad to the State, 
shall have been provided for by 


Act or Jury 21, 1868. 


said company as herein speci- 
fied, in which case the said road 
shall be entitled to a discharge 
from all claims or liens on the 
part of the State; ‘ Provided, 
That nothing herein contained 
be so construed as to deprive 
any company securing the loan 
of the bonds of State, herein 
provided for, from paying the 
whole amount due from such 
company to the State at any 
time in the bonds of the State 
loaned in aid of railroads or the 
coupon thereon, or in money.” 
‘Sect. 8. Beit further en- 
acted, That in the case said com- 
pany shall fail to pay the taxes 
imposed by the preceding sec- 
tion, atthetime the same become 
due and for sixty days there- 
after, it shall be the duty of the 
treasurer of the State, by writ of 
sequestration, to seize and take 
possession of the income and 
revenues of said company until 
the amount of said defaults shall 
be fully paid up and satisfied, 
with costs of sequestration, after 
which said treasurer shall release 
the further revenues of said com- 
pany to its proper officers.” 
‘*Seor. 9. Be it further en- 
acted, That nothing herein shall 
be construed to prevent said 
Board of Railroad Commission- 
ers granting the State aid herein 
contemplated to the whole or 
any part of any railroad in the 
State, which may now be un- 
finished or in process of con- 
struction; Provided, That as 
soon as this Act shall be ratified 
by the people and the commis- 
sioners shall approve the appli- 
cation of any company which 


Act or Marcu 18, 1867. 


said receiver, he shall deliver the 
road back again to the company 
or ite o #, with all the prop- 
erty. etc., belonging to it; dut 
the lien on the same shall continue 
in force until the final extinction 
of the bonds waned to it by the 
State.” 

‘“Secr. 9. Beit further en- 
acted, That if after a full and 
fair experiment, the receiver ap- 
pointed by the governor shall 
be satisfied that the railroad can- 
not provide for the interest and 
the sinking fund accruing on the 
bonds loaned to it by the State, 
and shall so inform the governor, 
then the governor shall advertise 
said reilread, with all its proper- 
ty, of every description, it« rights 
and franchises, for sae: said 
advertisement to be in such news- 
papers and for such time, not 
less than ninety days, as he may 
deem best; and said as to be 
on such terms and time as he 
may think will most nearly pro- 
vide for the payment of the 
bonds that may have been loaned 
said railroad company.” 

**Sgor. 10. Beit further en- 
acted, That railroad companies 
that may desire to avail them- 
selves of the aid hereby intended 
to be loaned must make the first 
application for the same, under 
the provisions of this Act, with- 
in five years from Jan. 1, 1867.” 

‘“‘Sgor. 11. Beit further en- 
acted, That whenever any rail- 
road company in this State shall 
have ironed and equipped forty 
miles of their own road, by and 
through their own credit, the 
said company shall be entitled 
to the State loan, fo the extent 
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may be entitled to the benefits 
of this Act, and they shall have 
complied with its provisions, the 
governor shall be authorized to 
issue the bonds to said com- 
pany, upon demand therefor, as 
provided for in this Act.” 

‘*Seor. 10. Be it surther en- 
acted, That railroad companies 
or corporations desiring to make 
application for State aid under 
the provisions hereof, must file 
the application required by the 
faurth section hereof within one 
year after this Act shall have be- 
come a law or within one year 
after the incorporation of any 
railroad, which may be incor- 
porated, and within one year 
thereafter comply with the re- 
quirements of section five there- 
of, with respect to the first ten 
miles of road, and complete the 
whole within seven years after 
this Act shall have become a 
law, or after the incorporation 
of the company; Provided, 
That any railroad now chartered 
and availing themselves of the 
provisions of this Act shall con- 
struct and put in running order 
one-fourth of their entire line of 
road within two years after this 
Act becomes a law, and one-half 
of their entire line of railroad 
within two years thereafter, and 
have the whole line finished and 
in running order before the ex- 
piration of seven years after this 
Act becomes a law; failing in 
these conditions said company 
or companies shall forfeit their 
charter and franchises to the 
State.” 

JuLy 21, 1868. 


Act oF Maren 18, 1867. 


of S10.000 per mile, for every 
mile that may have been thus 
ironed and equipped by said 
company: and such loan shall 
be extended to said) company 
Without the conditions and stipe 
lations named insection first of 
this Act: but an atti lavit shall 
be required that the snidl State 
loan, due and to be issued to 
said) Company, shall be used only 
in the extension, benetits and 
final completion of seid road, 
and that the said road lias sufli- 
cient assets, withthe loan asked, 
to crade amd prepare for the 
rails the whole of SIXT rucl- 
ditiomal miles of said rowd: oad 
said loan shall operate aad lien, 
ax in other cases.” 

Maneu 
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HARTRANFT, COLLECTOR, E@€\¢--VS. LANGFELD ET AL. 


l UNITED STATES, 3 pa 
Eaatern district of Pennsylvania, att. : ny 

The President of the United States to the judges of the circuit court of 

the United States in and for the eastern disteict of Pennsylvania, greet- 

ing : 3.9 

Because that in the record and process, and also ‘in the rendering of judg- 
ment in a suit before you, between Abram M. Langfeld, Aaron Lichten, 
Moses H. Lichten, and Henry M. Rosenbaum, trading as Langfeld, Lich- 
ten and Company, plaintiffs,and John F. Hartranft, collector 6f castoms 
for the district of Philadelphia, defendant, in a plea of trespass on the case, 
a manifest error has intervened to the great damage.of the said John F. 
Hartranft, as in his complaint has been stated, and as it is just and proper 
that the error, if any there be, should be. corrected, im, due manner, and 
that full and speedy justice should be done to the parties aforesaid in this 
behalf,, you are hereby commanded that if. judgment; thereof be given, 
then under your seal you do distinctly and openly send the record and 
process in the suit aforesaid with all things ‘concerning them and this 
writ, so that you have the same. before the honorable the justices of the 
Supreme Court of the United States, sitting at Washington, D. C., on the 
second Monday of October next, that the record and protess” aforeatid 
being inspected, they may cause to be done thereupon what of right oaght 
to be done. ee telat 

Witness the honorable Morrison R. Waite, Chief Justice of the Supréme 


Court of the United States, at Philadelphia, this fifth day of August, A, , 


D. one thousand eight hundred and eighty-six, and in the one hundred 
and eleventh year of the Independence of the said United States. 
[SEAL. ] SAMUEL BELL, 
Clerk of Cireuit Court U.S. 


2 Tue Unrrep Srates oF AMERICA, 88: 


To Abram M. Langfeld, Aaron Lichten, Moses H. Lichten, and Henry 
M. Rosenbaum, trading as Langfeld, Lichten and Company, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the circuit court of the United States for the eastern district of 
Pennsylvania, in the third circuit, wherein John F. Hartranft, collector 
of customs for the district of Philadelphia, plaintiff and you are defend- 
ant in error, to show cause, if any there be, why the judgment rendered 
against said plaintiff in error, as in said writ of error mentioned, shall not 
be corrected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness my hand this 16th day of Aug., in the year of our Lord one 
thousand eight hundred and 

Wms. But er, 
Judge. 
I accept service of the within writ and request the clerk to enter my 
appearance for def’ts in error. 
Harry T. Kingston, 
Att’y Langfeld, Lichten & Co., Def’ts in Error. 
9260——1 
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HARTRANFT, COLLECTOR, 


3 In the circuit court of the United States in and for the eastern dis- 
trict of Pennsylvania, in the third cireuit. 


Abram M. LANGRELD, AARON LiciTren, Moses ) 
H. Lichten, and Henry M. Rosenbaum, trading | 
as Langfeld, Lichten and Company, 

re, i 

Joun F. PARTRANFT, COLLECTOR OF CUSTOMS FOR , 

the district of Philadelphia, | 


UNITED STATES OF AMERICA, 

Kastern District of Pr nnsylrania, RS 

Pleas aud proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Pennsylvania, 
in the third eirenit, of April session 1884, No, 3. 
It is thus contained : 

4 Be it remembered that on the fifth day of March, in the year of 

our Lord one thousand eight hundred and eighty-four, John F. 
Hartrauft, collector ot customs for the district of Philadelphia, by his 
attorney, John K. Valentine, esquire, comes into court here and pre- 
sents his petition for certiorari against Abram M. Langteld, Aaron Liech- 
ten, Moses Hl. Lichten, and Henry M. Rosenbaum, trading as Langfeld, 
Lichten and Company, which, with the endorsement, is in the words and 
figures following, to wit: 


5 lu the eireuit court of the United States for the eastern district of 
Pennsvivania, in the third circuit. 


The petition of John F. Hartrantt, collector of customs for the district 
of Pennsylvania, respectfully represents— 

That a suit has been commenced by summons case against him as de- 
fendant by Abram AL. Langteld, Aaron Lichten, Moses H. Lichten, and 
Henry M. Rosenbaum, trading as Langteld, Lichten & Co., in the court of 
common pleas, No. 1, tor the county of Philadelphia, in the State of Penn- 
sylvania, to Mareh term, I88 1, No. 5). 

That the said suit is brought on account of an act done by him under 
the revenue laws of the United States, as collector of the customs for the 
district of Philadelphia; the said suit being to recover a certain sum of 


money parte for and on account of the said plaintiffs to the said defendant 


as collector aforesaid, as duties on certain merehandise. 

Your petitioner respectfully pravs that the said cause may be entered 
on the docket of vour honorable eourt, and proceeded in as a couse therein 
originally commenced, and that a writ of certiorart be immediately issued 
by the clerk of vour honorable court to the said court of common pleas, 
No. 1, for the county of Philadelphia, to send to the said cireuit court of 
the United States the reeord and proceedings in said cause, according to 
the provisions of the act of Congress in such case made and provided. 

And he will ever pray, &e. 

J. FL Harrranrt, 


Coll. 


, 


| 


HARTRANFT, COLLECTOR, ETC., VS. LANGFELD ET AL. $ 


John F. Hartranft, being duly sworn, says that the facts set forth in the 
above petition are true, to the best of his knowledge and belief. 
J. F. HarTRanrt. 


Sworn and subscribed before me this 1 day of March, 1884. 
[SEAL. ] _ _Epwarp T. Bucnst, 
Not. Pub. 


I hereby certify that as counsel for the above petitioner I have examined 
the proceedings against him, and carefully enquired into all the matters 
set forth in the above petition, and that I believe the same to be true. 

JoHN K.. VALENTINE, : 


Atty. for Deft. 


6 (Indorsed :) No. 3, April sessions, 1884. Circuit court United 

States, eastern district of Pennsylvania, in the third cirenit. Abram 
M. Langfeld et al. vs. John F. Hartranft, collector, &c. Petition for 
certiorari. John K. Valentine, attorney for petitioner. Filed March 5, 
1884. 


7 And now, to wit, this 5th dav of March, A. D. 1884, on motion of 

John K. Valentine, esq., United States attorney, a writ of certio- 

rari is allowed in this cause br its removal from the court of common 

leas, No. 1, for the county of Philadelphia, to this court, which being read 
iz in the words and figures following, to wit : 


8 UNIteEp STATES OF AMERICA, 
Kastern District of Pennsylvania, act.: : 

The President of the United States to the honorable the judges of the 

court of common pleas, No. 1, for the county of Philadelphia & State 

of Pennsylvania, greeting : | 

Whereas lately, in your said court of common pleas, No. 1, suit has 
been commenced against John F. Hartranft, collector of customs for the 
district of Philadelphia, by Abram M. Langfeld, Aaron Lichten, Moses 
H. Lichten, and Henry M. Rosenbaum, trading as Langfeld, Lichten & 
Company, of your March term, 1884, No. 59, which said , as it is said, 
is pr part before vou in the said court of common pleas, No. 1, unde- 
termined, and whereas on the application of the said John F. Hartranft, | 
collector, &¢., to the circuit court of the United States for the eastern 
district of Pennsylvania, in the third circuit, on a suggestion supported by 
proper evidence that the said suit was brought on account of an act. 
done by him, under color of his oftice, as collector of customs for the 
district of Philadelphia, the said suit having been brought to recover cer- 
tain moneys paid by the said plaintiff to the said John F. Hartranft, col- 
lector, &c., aforesaid, for duties on certain merchandise, claimed to be due 
and owing from the said plaintiffs to the United States of America, and 
praying that a writ of certiorari may be immediately issued by the clerk 
of the said circuit court of the United States, directed to the said court 
of common pleas, No. 1,to send to the said circuit court of the United 
States the record and proceedings in the said cause, oe to the pro- 
vision of the act of Congress in such case made and provided : 
Wherefore vou are hereby commanded to transmit, under your seal, the 


4 HARTRANFT. COLLECTOR. ETC.. VS. LANGFELD ET AL. 


record and proceedings of the said suit, with all things thereunto relating, 

unto the said circuit court of the United States, to be holden at Phila- . 
delphia, for the eastern district of Pennsylvania, in the third circuit, on 

the first Monday of April next, plainly and distinetly, in as full and 

ample manner as it now remains before you, together with this writ, so 

that the said circuit court of the Unitea States may be able therein to 

proceed and do what shall appear of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at Philadelphia, this fifth day of March, 
A. D. 1884, and in the 108th year of the Independence of the United 
States. 

[SEAL. | 3 SaMUEL BELL, 

Clerk of Circuit Court U.s 


9 (Indorsed:) No. 3. April sess., 1884. Cireuit court U. S. 
Langfeld et al. vs. Hartranft, collector, &e. Writ of certiorari. 
Returned & filed April 1, 1884. | . 


10 Exemplification., | i 


PHILADELPHIA County, 
State of Pennsi ylvania, act. ; | 
Among the records and proceeding of the court of common pleas, No. 
1, for the county of Philadelphia, State of Pennsylvania, the following 
may be found as matter of tile and of record, at No. 59, M’ch term, 1884, 4 
to wit: ; | 


Docket entries, March term, 1884. | 
Pyle & Kingston. 


ABRAM M. LANGFELD, AARON LICHTEN , Moses } 
H. Lichten, and Henry M. Rosenbaum, trad- | 
ing as Langfeld, Lichten & Co., 

vs, 

Joun F. HARTRANFT, COLLECTOR OF CUSTOMS 

for the district and port of Philadelphia. 


a | 
© 
eo 


J. K. Valentine, 2, 29, ’84. 


Sum’s case. 

Exct. Feb’y 19, 1884. 

Ret. 1 Mon., M’ch, 1884. Served. 

M’ch 12, 1884, certiorari from circuit c’t of U.S. for eastern dist. of 
Penn’a, of April sess., 1884, No. 3, bro’t into office. 

Certified from the record this 27th day of M’ch, 1884. 

[SEAL.] F. H. Smiru, 
Pro Proth’y. 
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11 ABRAM M. LANGFELD, AAnon LICH- ) 

ten, Moses H. Lichten, & Henry M. 

Rosenbaum, trading as Langfeld, Lichten & Co., | C. P., No.1. M., 84. 
UR, No. . 

Jouy F. HARTRANFT, COLLECTOR OF CUSTOMS 

for the district and port of Philadelphia. j 


Issue summons case ret’ble Ist Mon. of March, 1884. 

| | PyLeE & KINGSTON, 
Attys. for PUUffs. 

To Pro. C. 


(Endorsed :) 59 C. P. No. 1. Mar., 1884. Langfeld, Lichten & Co. 
vs. John F. Hartranft, collector, &e. Prieeipe for summons case. Filed 
Feb. 19, 1884. F.C. Manderson. Pyle & Kingston, pl’t’ffs’ att’ys. 


}2 Summons. 
CoUNTY OF PHILADELPHIA, 88: 


The Commonwealth of Pennsylvania to the sheriff of Philadelphia County, 
greeting : 

We command you that you summon John F. Hartranft, collector of 
customs for the district and port of Philadelphia, late of your county, so 
that he be and appear before our judges at Philadelphia, at our court of 
common pleas, No. 1, for the county of Philadelphia, to be holden at Phila- 
delphia in and for the said city and county of Philadelphia the first Mon- 
day of March next, there to answer Abram M. Langfeld, Aaron Lichten, 
Moses H, Lichten, and Henry M. Rosenbaum, trading as Langfeld, Lich- 
ten & Co., of a plea of trespass on the case, ete. And have you then there 
this writ. 

Witness the honorable Joseph Allison, president of our said court, at 
Philadelphia, the 19th day of February, in the year of our Lord one 
thousand eight hundred and eighty-four. 

| F. C, MANpERsON, JR. 
Pro Prothonotary. 


13 (Indorsed:) 59. Mar. term, 1883. C. P. No. 1. Abram M, 

Lichten et ai., trad’g as Langfeld, Lichten & Co., vs. John F. 
Hartranft, collector of customs. Summons case. Pyle & Kingston, 
Record Building. 7 


Served John F. Hartranft, collector, &c., by giving to him February 28, 
1884, a true and attested copy of the within writ, and making known to 
him the contents thereof. 

So answers, 

A. ALBRIGHT, 
Deput@Sheriff. 
Geo. DE B. Kem, 
Sheriff. 


14 And afterwards, to wit, on the 7th day of March, A. D. 1884, 
the plaintiffs, by their attorneys, comes into court here and files 
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their bill of particulars and narr., which, being read, are in the words and 
figures following, viz: 


15 Cireuit court U.S., eastern district of Pennsylvania. 


a 
A. M, Lanarenp, A, Licurmes, M, H. Licuren, ann H., M. ) 


Rosenbaum, trading as Langfeld, Lichten & Co., . 
against | 
Joun FL Harrranrr, Cons, 


Puan apernruia, Feb'y 2th, 18s. 
Sin: This action is brought to recover duties illegally exacted by de- 
fendant as collector of customs at the pert of Philadelphia, and the fol- 
lowing is the bill of particulars therein, viz: 
Name of importer, Langfeld, Lichten & Co. 
Description of goods: Velvet hat trimmings. 
Names of vessels: Br. Crown, Indiana, Neckar. 


| % =e oy: =P. eé 
> : .* 3 — - 
~ ~% 2 =: re et 
‘3 =: oS a al a - 
<4 == _ = © = ar Le ; 
Whence imported =  - — »é € *3 = i 
= te 6S. 6h CBF ; tes ho 
a > ' s& : ec 7 
s Ss | Sus 2s = =5£ £32 
- - e } Zz 2 © =-_— = = ._* s- — 
st NI a) at ai 
Liverpool ....... Ane NM Sept Sept 2 ROM Oonm 16 Oet 16 Now Re BLT 
iP icesesesnene YS is “ 18 81.40 New) New fl Jan. 88 225 I 
ED « casceccncte: Sept 8 Gee, Bet. BD Wace “ 2 * BS “* AM SBT 
Siete bo 


Very respeettully, 
Pyike & Kinesron, 
Alorney for Plaintiff. 
To Hon, Joun K. VALLENTINE, 
Attorney for Defendant, 


16 (ludorsed :)3 April, i884. Cireuit court U.S., eastern district 

of Pennsvivania. Abram M. Langteld, Aaron Lichten, & Moses 
H. Lichten, & Henry M. Rosenbaum, trad’g as Langfeld, Lichten & Co., 
against John I’. Hartranft, collector of customs. Bill of particulars and 
navr. Filed March 7, 1884. Pyle & Kingston, attorneys for plaintiffs. 


17 In the cirenit court of the United States for the eastern district 

of Pennsylvania, of April sessions, one thousand eight hundred 
and eighty-four, No. 3, John F. Hartranft, collector of customs for the 
district & port of Philadelphia, late of the district aforesaid, defendant, 
was summoned to answer Abram M, Langfeld, Aaron Lichten, Moses H. 
Lichten, and Henry M. Rosenbaum, trading as Langfeld, Lichten & Co., 
plaintiffs, in a plea of trespass on the case upon promises, and thereupon 
the said plaintiffs, by Pyle and Kingston, their attorneys, complain, for 
that whereas the said defendant, on the first day of February, in the year 
of our Lord one thousand eight hundred and eighty-four, to wit, at the 
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county aforesaid, was indebted to the said plaintiffs in the sum of five thou- 
sand dollars, lawful money of the United States of America, for divers 
goods, wares, and merchandise by the said plaintiffs to the said defendant 
before that time sold and delivered at his special instance and request ; 

And also, in the further sum of five thousand dollars, like money, for 
the work, labor, care, and diligence of the said plaintiffs by them before 
that time done, performed, and bestowed in and about the business of the 
stid defendant at his like special instance and request ; 

And also, in the further sum of five thousand dollars, like money, for 
so much monev by the said plaintiffs before that time lent and advanced, 
and paid, and laid out, and expended to and for the use of the said defend- 
ant and at his like instance and request ; 

And also, in the further sum of tive thousand dollars, like money, tor 
other money by the said defendant before that time had and received to 
and for the use of the said plaintiffs ; 

And alse, in the further sum of tive thousand dollars, like money, for 
so much money then and there found to be due and owing from the said 
detendant to the said plaintiffs, and in arrear and unpaid, upon an ac- 
count then and there stated between them. 

And being so indebted, he, the said defendant, in consideration thereof, 
afterwards, to wit, on the day and vear last aforesaid, at the county afore- 
said, undertook and faithfully promised the said plaintiff’ to pay them the 
said several sums of monev in this count mentioned when he, the said de- 
fendant, should be thereunto afterwards requested. 

Nevertheless, the said defendant, not regarding his said several promises 
and undertakings, has not paid the said several sums of money, or any of 
them, or any part thereof, to the said plaintiffs, although often requested so 
to do; but the said defendant has hitherto neglected and refused, and still 
do neglect and refuse to pay the same to the said plaintiff’, to the damag? 
of the said plaintiff” five thousand dollars, and therefore —_ bring this 
suit, &e. 

PyLe & KINGsToON, 
PUffs’ Att’ ya. 


(Indersed: ) Court of common pleas, No. , term, 18 
vs. . Narr. To the prothonotary of said court. Enter rule on 
defendant in above case to plead in eight days or judgment, sec. reg. 


18 And afterwards, to wit, on the 5th day of April, A. D. 1884, the 
defendant, by his attorney, comes into court here and files his plea, 
which, being read, is in the words following, to wit: 


In the circuit court of the United States for the eastern district of Penn- 
sylvania, in the third circuit: April sessions, 1884. No. 3. 


ABRAM M. LANGFELD FT AL. ) 

v8, > 

Joux F. Hartranrt, coLLector, &c. } 
And the said defendant, by John K. Valentine, esquire, his attorney, 


comes and defends the wrong and injury, when, &c., and saith that he did 
not undertake or promise in manner and form as the said plaintiffs have 
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above thereof complained against him, and of this he puts himself upon 


the country. 
JOHN K. VALENTINE, 


Attorney for Defendant. 


19 (Indorsed:) No. 3. April sessions, 1884. In the circuit court 

of the United States for the eastern district of Pennsylvania, in 
the third circuit. Abram M. Langfeld et al. vs. John F. Hartranft, col- 
lector, &e. Plea of defendant. Filed April 5, 1884, John Kk. Valen- 
tine, attorney for defendant. | 


20 And thereupon it is ordered that a jury come to try the issue 


joined in this cause, 


And afterwards, to wit, on the sixth day of April, A. D. 1886, came 
the parties aforesaid, and the j jurors of the jury aforesaid being called like- 
wise came, to wit: William S. Stokley, James H. Grier, James A. Wright, 
Thomas Pete son, David H, Schall, Joseph H. Patterson, T. Ross Hanson, 
Thomas J. Ridgway, Edward R. Hays, Samuel G. King, Alexander Orr, 
J. Edward Crippen, who are duly empanelled, returned, chosen, tried, and 
sworn or affirmed to speak the truth in the issue joined in this case. 


And afterwar«, to wit, on the 7th dav of April, A. D, 1886, the jurors 
aforesaid, upon their oaths and affirmations aforesaid, respectively do say 
that they find for the plaintiff, and assess the damages at eight 

21 hundred and fifty-six = and fifty-six cents, 
And afierwards, to wit, on the 8th day of April, 1886, comes 
John K. Valentine, esy., attorney for the defendant, and moves the court 
for a new trial and assigns the following reasons, Which being read, are as 

follows, viz: 


C.C. U.S. April sess., 1884. 


LANGFELD, LICHUTEN & Co. ) 
Us. -No. 3. 
HARTRANFT, COLLECTOR, &C¢. j 


And now, to wit, April 8, ISS6, comes John kK. Valentine, C™., attor- 
nev for the defendant, und moves the court for a new trial in the above 
case, and assigns the following reasons in support thereof : 

That the verdict was against the law. 
22 2. That the verdict was against the evidence. 
3. That the verdict was against the weight of the evidence. 

(Endorsed :) 3. April sess., P884. CLC. ULS. Langteld, Lichten & 
Co. vs. Hartrantt, collector, &e. Motion for new trial, “Filed April 9, 
1886. John Valentine, att’v tor det’t. 


And afterwards, to wit,on the 19th day of April, A.D. 1886, this cause 
coming en to be heard upon a motion for new trial, and having 
2 been argued by counsel tor respective parties, the court order that 
the motion for new trial be denied and judgment entered on the 
verdict in favor of the plaintiffs and against the defendant. 
Whereupon judgment was entered accordingly. 


ain ee — 
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24 In the circuit court of the United States for the eastern district of 
Pennsylvania, of April sessions, 1884. 


ABRAM M. LANGFELD, AARON LICHTEN, Mo- 
ses H. Lichten, and Henry M. Rosenbaum, 
trading as Langfeld, Lichten & Co. 
6 6 a ' - No. 3. 
JOHN F. HARTRANFT, COLLECTOR OF CUSTOMS 
for the district of Philadelphia. 


Be it remembered that in the said term of April, A. D. 1884, came the 
said plaintiffs into the said court and impleaded the said defendant in a 
certain plea of trespass in the case, &e., in which the said plaintiffs declared 
(prout narr.) and the said defendant pleaded (prout pleas). And thereupon 
issue was joined between them. 


And afterwards, to wit, at a session of said court held at the district 
aforesaid, before the honorable William McKennan, judge of the said court, 
on Tuesday, the sixth day of April, A. D. 1886, the aforesaid issue be- 
tween the said parties came to be tried by a jury of the said district for 
that purpose duly empannelled (prout list of jurors), at which day came as 
well the said plaintiffs as the said defendant, by their respective attorneys ; 
and the jurors of the jury aforesaid empannelled to trv the said issue bein 
also called, came, and were then and there in due manner chosen ad 
sworn or affirmed, to try the said issue; and upon the trial the counsel of 
the said plaintiffs stated to the said court as follows: 

Mr. KinGston. | desire to amend my bill of particulars by striking 
out one invoice, which we find, upon examination, to have been cotton 
velvet, provided for under the act of Congress as dutiable under « specific 
rate. 

((bjected to. Allowed.) 


25 The counsel for the said plaintiffs called Epwarp J. COLLINs, 
sworn, 
By Mr. KINGSTON : 

Q. What is your occupation ? 

A. Clerk of the custom-house, in charge of appeals. 

Q. Have you with vou the original papers of the importations of Lang- 
feld, Lichten & Co., per British Crown and Indiana, both from Liverpool, 
under dates of August 23 and August 24, 1883? 

A. Lhave. (Witness produces papers. ) 

Q. Have vou the appeals? 

A. The appeals are to the Department at Washington. I have one 
copy of the protest. 

Q. You have examined the dates upon which the protests and appeals 
in the suits were brought, and find them according to the act of Coagress? 

A. Yes, sir. 

Q. L understand you to say that the appeal was properly taken, and 
that vou have a copy of it? 

A. The appeal was sent to Washington, and we retained one copy of the 
protest. 
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Q. That was all in due form, according to the act of Congress? 
A. Yes, sir. 


(No cross-examination. ) 


AARON LICHTEN sworn. 
By Mr. KInGston : 

Q, What was your business in 1883 ? 

A. I was an importer. 

Q. During that time did you import goods per steamers Indiana and 
British Crown ? 

A. Yes, sir. 

Q. Prior to that time how long had you been in that business ? 

A. Prior to 1883 I had been in the business 22 years, man and 

boy. 
26 (QQ. As importer of what ? 
A. Importer of various articles, silks, milline ‘ry goods, and 
things of that description, or pertaining to that line of business. 

Q. (Samples of velvet ribbon shown witness.) Will you look at those 
samples and say what they are? 

A. Those are samples of an importation that we imported i in 1883. 

Q. They are samples of the goods that are the subject of this suit ? 

A. They are samples of the goods that are the subject of this suit. 
There may be a difference, perhaps, in that one piece ; but this one piece 
represents a similar thing precisely, only it has another ticket on it. It 
is the same thing exactly, however. Those other two are identically the 
same goods, 

Q. Be kind enough to state what they are * 

A. These are called velvet ribbons. 

Q. What are they used for? 

A. They are used for purposes of garniture on hats or bonnets, and 
may be occasionally used for other purposes. 

Q. By your experience, how long have these velvet ribbons, of these 
widths, been used for the purpose of trimming hats and bonnets ? 

A. As long as I have been in the trade they have always been used. 

Q. Both in winter and summer ? 

A. Winter and summer, but more particularly for midsummer and 
early winter. 

Q. How is a bonnet ordinarily composed or made? 

A. A bonnet or hat, a straw hat or wire frame or bobbinet frame, is 
covered either with silk or lace materials, or velvets, or velvet ribbons. 
They are sometimes trimmed over with these articles | have named, and 
then again they are retrimmed with a garniture of velvet ribbons or any 
other ribbons, as the fancy may take. They always stand ready to be 
used as an article of trimming for bonnets and hats. 

Q. I understand you to say that that is the purpose for which you have 
known the articles you have in your hand to have been used during this 
period of time ? 

A. Yes, sir. 

Q. (Plush sample shown witness.) Did you import articles similar to 
this, that came in this same importation ? 
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A. Yes, sir; that came in that importation. 
27 Q. From whom did you buy these goods ? 
A. I bought them principally from millinery houses in Paris. 

Q. Do you recollect the names of the houses ? | 

A. Some. I bought this velvet ribbon of Raimon, Droe & Cie., and 
I bought some others of A. Gombriech Fils, and this plush I bought of 
a French house, whose name I have forgotten. 

Q. (Other samples shown.) What are all these samples of? 

A. They are samples of hat plushes; hat plushes absolutely. 

Q. How long have you been familiar with these goods ? 

A. I have been familiar with them all my life. 

Q. What have you known these to be used for principally? 

A. I have known them to be used always for hat plushes. 

Q. How are they used in hats—trimming ? 

A. They are used for both purposes—for the whole foundation of the 
hat, and sometimes for facing them. They are used in that manner the 
same as they would use ribbon. 

Q. (Velvet samples shown witness.) Look at these samples and say 
whether in these invoices you imported goods of similar character and de- 
scription ? 

A. Yes, sir. 

(). What are these ? 

A. These are millinery velvets. 

Q. Used tor what purpose in millinery ? 

A. They are used for the purpose of making hats entire, and also for 
trimming hats. 

QQ. Why do you call them millinery velvets ? 

A. Because they are known as such in the trade. 

Q. Are they distinguishable from other ordinary velvets, so as to be 
known as millinery velvets ? 

A. They are distinguishable from the fact that they are cheaper, in the 
first place, and made of such light quality necessary, for a hat; and as 
there is so much of it used it has to be very low in price. Whilst, on the 


other hand, if they were uxed for any other purposes than that, they would - 


be of a much heavier grade and quality. The surface of these goods and 
the back is so flimsily made that it would not wear long for any other 
purpose. 

Q. That is to say, the character of the goods is <o light in make that if 
you put them on for any other purpose except for hat trimming, where 
they would be subject to rubbing and knocking about, they would not 
wear well ? 

A. They would not ; no,sir. What is called the pile would come to be 

off in a few days and it would show nothing but the back. 
28 Q. It is very thin on the surtace? 
A. Yes, sir; itis very thin on the surface. Indeed, you can 
see the back. That is one grave objection of it. 

Q. What are these velvets which you have there before you—are they 
silk velvets or cotton velvets ? 

A. These are known as silk velvets. 
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Cross-examined, 


By Mr. VALENTINE: 


Q. What is your firm ? : 

A. The old firm. 

Q. What was your firm at the time of this importation? | 
A. Langteid, Lichten & Co. : 
Q. What was your business? 
A. We were importers of ladies’ furnishing goods. | : 
Q. Did you deal exclusively in millinery goods ? ; 

A. No, sir. | 


Q. Largely ? 

A. Yes, sir. 

Q. Were you dealers indry goods generally ? 

A. Indry goods? What do you mean? 

Q. Inall sorts of goods that are used by ladies in dresses and for other 
purposes ? 

A. Ido not think, the way your question is, that I was, 

Q. You think you were not ? 

A, Yes, sir. 

Q. Were you not really dealers in millinery goods almost exclusively ? 

A. Millinery goods almost exclusively ? 

Q. Did you not sell almost exclusively to milliners? Were they not 
the persons with whom you dealt? 

A. We dealt with all classes of buyers in our line of goods, 

Q. I suppose you were willing to makea sale toany person who would 
buy ; but my question is whether your customers were not almost exclu- 
sively milliners ? 

A. That is a very hard thing.to distinguish among a large body od cus- 
tomers. I only tell you this, that we dealt with all classes of buyers that 
would buy any of the goods we handled. 

Q. Of course; but was not vour trade then ¢lmost exclusively or very 
largely a millinery trade, a millinery business ? 

A. What I can answer is that I should think most of the trade I had 

more or less handled some goods in the millinery line. 
29 Q. You have been shown certain samples of what you called 
velvet ribbons. Are the samples in my hand just the same? 

A. Just the same. 3 

Q. Please state of what these velvet ribbons are composed. 

A. They are composed of silk and cotton, 

Q. In what proportion as to their relative value. Is not the silk the 
material of .chief value in this? 

A. 1 never particularly examined it, but [ presume it is. 

Q. Have vou anv doubt that it is largely the most valuable material ? 

A. I have not. 

Q. You say that you sold these toany person that would buy them, and 
you have also stated that the use to which they are applied is generally 
millinery purposes. How do you know ? 

A. I did not say that exactly, did I? 

-Q. What did you say ? 

A. I said that this a millinery article, a ribbon, and has always been 
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used more or less for the purpose of trimming hats and occasionally for 
other purposes. That is what I said. 

Q. Will you please state whether, so far as you know, those ribbons 
were used generally for all purposes of ladies’ dress trimmings ? 

A, For dress trimmings generally ? No, sir. 

Q. Do you say that those goods were only used for hat trimmings ? 

A. No, sir; I do not. 

Q. For what other purposes besides hat trimmings were they used? 

A. They have been used for other purposes. 

QQ. Please state what. 

A. I will. They have, in the interim of time that I had any experi- 
ence in this line of business, been used once or twice for the purpose of 
trimming dresses, I admit that ; but that was merely incidental. And 
they made very unpopular dress trimming. You can find them on the 
shelves of country merchants to-day, of these who bought them for that 
purpose. 
Q. Are they not a class of goods that have gone out of fashion ? 

A. These? No, sir; they are not, for millinery purposes, 

Q. My question is whether these velvet-ribbons have not gone generally 
out of fashion for all purposes ; that is, out of fashion at the present time. 

A. Iam not able to tell vou that positively, but it appears to me they 

are not for millinery purposes. 
30 Q. Do you say that they are out of fashion for other than 
millinery purposes ? 

A. The only wav I have seen them lately has been on hats and bon- 
nets. 

Q. Do you say that they are out of fashion generally for other than 
millinery purposes ? 

A. I say that. . 

Q. When you say they are still used for millinery purposes, you mean 
for hat and bonnet trimmings ? 

A. Yes, sir. 

Q. Are vou still in business ? 

A. Iam; but not in the same business. 

Q. How long have you been out ? 

A. I have been out since 1884, I think. 

Q. When vou sold goods—I am talking simply about these ribbons— 
did you inquire for what purpose they were to be used ? 

A. No, sir; I was always satisfied when I sold them, without asking 
such questions ; but I know to whom I sold a good many of them. 

Q. Was it not to milliners ? 

A. I have sold them largely to millinery houses. 

Q. Is not that the way vou came to the conclusion that they were used 
for millinery purposes—because they were sold to millinery houses ? 

A. No, sir. 

Q. Please state how it was, if you did not ask for what purpose they 
were to be used, you can say they were used for millinery purposes? 

A. From a scientific knowledge of the business I was t up in; 
that is the way I look at it—from the science of the trade. 

Q. Then your testimony as to its use is from your scientific knowl- 


edge ? 
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A. Not altogether. 

Q. Partly? 

A. No, sir. 

Q. What besides your scientific knowledge? 

. The very exercise of it would bring that thought around, and the 

rience I would have in the trade leads me to that thought, and always 

oe You can go and look in almost any millinery window and see a hat 
me oth with velvet ribbon of some kind. 

Q. Then the information you have given us in regard to its use is de- 
rived from your noticing ladies’ hats on the street ? 

A. Not exactly. You see some of these very ribbons and 
31 plushes were sold to millinery houses. 

Q. Then your information is derived from selling some of these 
very goods in question to millinery houses ? 

A. No, sir; it was from a general knowledge. 

Q. Was that one of the reasons? 

A. It may have assisted in a measure, in addition to other reasons. 

Q. Let us get the reasons. The first is your scientific knowledge ? 

A. I will not say that I have any scientific knowledge. 

Q. Secondly, isthe sale to millinery houses, to persons engaged in the 
millinery trade; and the third is seeing them on ladies’ bonnets in the 
streets. What is the fourth? 

A. I have seen them on fashion plates. 

Q. Anything else? 

A. Yes; I have seen them used, and they are used to-day extensively 
by hat manufacturers, for the purpose of trimming hats. 

Q. Is not that the same thing you have stated? Do you mean for gen- 
tleman’s hats? 

A. No, sir; for boys’ hats and girls’ hats. 

Q. I understood you to say that they were used generally for ladies’ 
hats, meaning girls’ ‘also. Do you now mean to say that they are used 
for men’s hats ? 

A. No; I do not mean that. 

Q. Then, I understand you to say the same thing that you said before. 
You do not mean to say that they are used on men’s hats? 

A. Oh, I could say it, but I will not say it. I have seen them used on 
men’s hats—on coachmen’s hats. 

Q. Did you ever sell any of these goods to any persons other than 
those engaged in the millinery trade ? 

A. [have. Of course I will not deny that. I believe they generally 
got stuck with them if they bought them for any purpose other than mil- 
linery purposes. 

Q. Do you know for what purpose they were to be used by those who 
me A them other than in the millinery trade? 

A. Outside of what I have stated to you, Ido not. Outside of what 
[ have already stated, I never made any research when I sold them, ex- 
cept when I wanted to gain information in my business. 

Q. What proportion of this kind of goods was sold by you to those 
engaged in the millinery trade, and what proportion to those not engaged 
in the millinery trade ? 

A. The larger portion was sold to the millinery trade. 
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Q. Is that not the only reason you have for saying that the large pro- 
portion of those goods was used for millinery purposes ? 
A. No, sir. 
32 QQ. You have a sample there of what you call hat plush. How 
long since has the word “ hat” been used commercially to apply 
to the headdress of a lady ? 

A. I can not answer exactly, but it has been known for many, many 
vears. 
~ Q. Was it used in that sense in 1883? 

A. Yes, sir; it implies the same thing as a bonnet, almost. 

Q. Do vou mean to say that it has been used for 10 or 15 years to apply 
to a lady as well as a gentleman, commercially ? 

A. I do not know whether it has been used in the United States, but 
the word “hat” has been used for a woman’s head-covering in Germany 
for a hundred years. 

Q. How long have you been in this country? 

A. I was born here; but | have been abroad a great many times. 

Q. Do vou mean to say that the word “hat” and “hat trimmings” as 
applied to a ladv’s head-dress was used for many years prior to 1883? 

A. Yes, sir. 

Q. When you speak of this material as hat plush, do vou mean that it 
is an article used exclusively for gentlemen’s hats or ladies’? 

A. Used for both. 

Q. Is not this material au inferior quality of what is usually or very 
often used for making the silk hat that. gentlemen wear? 

A. Yes, sir; they use a much better quality for men than children. 

Q. Is not this used for making gentlemen’s hats? 

A. This identical quality? No, sir. This is used for ladies’ hats and 
children’s hats. 

Q. Is there any other purpose for which this is used? 

A. If there is I do not know it. 


By a Juror: 
Q. Could that be used for making a silk covering for a gentleman’s hat? 


A. Yes,sir; it could be used, but I do not think anybody would use it. 

It would make a very funny hat. 
By Mr. VALENTINE: 

Q. The red piece of velvet you have called a millinery velvet—is that 
exclusively used for millinery purposes, so far as your knowledge extends? 

A. It is more exclusively used for that than for any other purpose I 

know of. 
33 Q. Is it used in making bonnets for ladies, and for that only, or 
is it used for general purposes? 

A. This quality of goods is not used for general purposes. This is 
purely & strictly a millinery velvet. If it is used sometimes for any other 
purpose, that is only incidental. It is strictly and exclusively millinery: 
velvet. If you go into a store you find millinery velvets strung along for 
sale, and they always mean this. 

Q. Do you mean to say that it is known in the trade, known commer- 
cially, as millinery velvet ? 

A. Yes, sir. 
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Q. As I understand you, you say that the purpose this velvet is used 
for is for making hats. It would not be used for trimming, would it? 

A. For both. 

Q. What you say is this, that it is known commercially as millinery 
velvet, although it might be used for other purposes, but so far as your 
knowledge extends it is very seldom so used. Is that correct? 

A. That is right. 

Q. (Invoice shown witness.) You have just stated that that is your in- 
voice. You notice it is there mentioned not as millinery velvet, but as 
colored velvet. = 

A. No, it is not mentioned as such in this invoice. | 

Q. Did you ever know of such goods being invoiced as millinery velvets? 

A. I can not say positively that I have seen it, but I have no doubt it | 
has been done many a time. 

Q. Did you ever know it to be invoiced as hat trimmings? | 

A. Yes, sir; I have. 

Q. Did you so invoice it? 

A. I? No,sir. 

Q. Since 1883? 

A. Yes,sir. It might have been before, but I do not know. 

Q. As to the hat plush, is not the component material of chief value in 
that silk? 

A. I think so. 

Q. That is true also as to this colored velvet? 

A. Yes, sir. 

By Mr. KInGston : 

Q. When you spoke a moment ago about the velvet ribbon being used 
for hats, what kind of hats did you mean? 

A. I refer to ladies’, children’, boys’, and small girls’. 

Q. I understood you to say that the hat plush is used almost 
34 exclusively for the making and trimming of ladies ’ and children’s 
bonnets and hats. Is that correct? 

A. That is right. 

Q. And that trom its characteristics it is not what is known ordinarily 
as — plush ? 

. No, sir; it isnot hatters’ plush. 

Q. And would not be used for the manufacture of gentlemen’s silk hats 
similar to those that we see worn? 

A. Never. It is used for men’s hats for a masque ball, or something of 
that kind, but not to wear on the street. 

Q. Invoicing the colored velvet as colored velvet instead of millinery / 
velvet does in no sense change its characteristics into silk for dress pur- 
poses ? 

A. No, sir; the invoicing is immaterial. 

Q. It does not necessarily follow that because it is colored velvet it is 
not millinery velvet ? | 

A. Certainly not. 


HENRY FREIDBERGER sworn. 
By Mr. Kingston : 


Q. What is your business ? 
A. My business ia the manufacture of straw goods, the covering « of vel- 
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vetand plush hats. Beforethat I was in the millinery business for twent 
years, before engaging in this business. I was connected with the milli- 
nery business for twenty years, but for the last eight years I have only 
now and then attended to it. 

Q. Your experience in the business extends over a period of some 
twenty-five years? 

A. Twenty-odd years. 

Q. Be kind enough to look at these ribbons and say what they are. 
A. They are cotton-mixed velvet ribbons—partly cotton and partly 
silk. 

Q. For what purposes are they used or were they used ? 

A. Some ten years ago they were in style for dress trimmings, but they 
are played out ; and they were lying on our hands and we pushed them 
out the best we could for the children’s hat trade and old ladies’ caps par- 

ticularly. 
35 Q. For what purposes have they been used by the trade and 
known to be ased 9 

A. They have been dead mostly for so many years that they were of no 
use, and the only thing we could do was to push them out for millinery 
purposes. For dress trimmings they are played out. 

Q. They have not been known for a period of ten years or used for 
dress trimmings ? 

A. That is right. They might have been used for that purpose. 

Q. Have they not been used only for the trimming of hats and flats ? 

A. I know they have been used for hats and boys’ hats. I know they 
have been used for that purpose for eighteen years. 

Q. When you were in the millinery business for what purpose did you 
use them ? 

A. We used some ten years ago for dress trimmings, and since that time 
we tried to push them off on the millinery trade all we could, as they were 
dead, thet pers 

Q. Be kind enough to look at that large piece of red velvet and say what 
that is. 

A. That is a low grade of siik velvet. 

Q. For what purpose was that used ? 

A. They have been mostly used for trimming of ladies’, misses’, and chil- 
dren’s hats, and for fancy purposes. 

Q. For what length of time and over what period have they been used 
for that purpose ? 

A. I think they have been used mostly for that purpose for the last 
eight years. They have been used also for fancy purposes, cushions, and 
all such kinds of things. 

Q. Be kind enough to look at these saraples of plushes and say for what 
purposes they have been used. 

A. They have been used for covering ladies’ hats, and after they were 
covered some were trimmed with it. 

Q. Dv you recollect buying any of these plushes from Langfeld, Lich- 
ten & Co.? 

A. I bought some blacks of narrower widths than this, but the same 
quality. I used it for making hats. I must have bought it of them 
either two or three years ago. 


2 
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Q. (Hat shown witness.) Where did that hat come trom ? 

A. I made that hat out of plush which [ bought from Langfeld, Lich- 
ten & Co. It has been in the factory about three years. 

Q. That is a hat made by covering a frame with this plush ? 

A. Yes, sir; I made them of nearly all colors. 

Q. You have been using that continuously since; either that or a simi- 

lar kind ? 
36 A. They are not used for anything now ; they are worthless. It 
has entirely gone out of fashion, and that is the reason I do not 

use it. | 

Q. As between dress trimming and hat trimming, how is that plush 
known to you? 

A. It can not be used at all for dress purposes, because it would rough 
up, look very bad, and the ladies would not have it. 

Q. How would the weather, the rain, and so on, affect it ? 

A. They could not sit down at all; it would spoil it. 

Q. Would not that same principle be applicable to that inferior velvet 
which you have there? 

A. The velvet would not be so bad as that. The velvet could be used 
for dress purposes, but if a person put it on she would soon take it off. 
It is known as a hat trimming. 


(‘ross-examined., 


By Mr. VALENTINE: 


Q. What is your business ? 

A. I have been a manufacturer of straw goods for seven or eight years. 

Q. Then vou have not been in the dry-goods business for six, seven, or 
eight vears ? 

A. I never was in the dry-goods business; I was connected with the 
millinery business, kept posted in it, but did not personally attend to it. 
I was a partner ‘in the firm of Friedberger & Strouse. 

Q. And when vou left you left some of your capital there? 

A. Yes, sir. 

Q. And vou did not get it out until sometime after? 

A. I did not get it out at all. 

Q. You are still connected with the firm? 

A. Not now. 

Q. Your knowledge of buying or selling velvet ribbons ceased some six 
or seven years ago? | 

A, Yes, sir. 

Q. When vou were in the millinery trade, vou sold millinery goods, 
and vou only sold them for millinery purposes, did you not? 

A. Yes, sir. 

Q. And you did not have any trade with other business ? 

A. We have sold to dry-goods men that keep millinery goods and sold 
them for millinery purposes; there are dry-goods men using that, like John 
Wanamaker. 

Q. He has a millinery department? 

A. We sold to lots of them. 
37 Q. But you sold to the millinery trade? 


~ 
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A. Yes, sir. 

Q. Did vou have any knowledge in your business of the sale of this 
ribbon velvet to outside parties for other purposes at all ? 

A. All the knowledge I had of it is that we ed them on to other 
parties. Whether they pushed them on I could not say. They came 
down to a mere nothing—from $2 to 10 cents apiece, and we have some 
on the shelf yet. 

Q. They are not of much use for any purpose? 

A. Yes, sir; they are, for millinery purposes. The wider sizes, espe- 
cially, are used by large manufacturers for trimming hats because they are 
so cheap; owing to the cheapness they have been used for years. 

Q. (Sample shown witness.) Are you familiar with that? 

A. That kind of goods I did not handle. 

Q. It was not in existence when you were in business ? 

A. I am not familiar with it. I would say this only can be used for 
millinery purposes—this specimen. | 

Q. The hat plush is used exclusively for making hats, you say? 

A. That is all that we experimented on. It could not be used for any 
other purpose. 

Q. S cadeneall you to call it a hat plush used for making hats. 

A. I do not know what they called it. I bought it because it was cheap 
and could be used for that purpose. 

Q. Did you import it? 

A. I would not say import it, but I gave an importation order once to 
Henry Tilge & Co. 

Q. You do not know how it was imported—what it was called in the 
importation ? 

A. It was known as an inferior grade of plush used for millinery. pur- 

Q. It was hatters’ plush ? : 

A. No, sir; the same as the hatters’ plush, only they use goods that can 
not be used and this can be used. 

Q. It was used exclusively for making hats? 

A. That is all. 

Q. And yet it is not hatters’ plush ? 

A. I could not say what they call it. I ae it is an inferior of 

lush that we used because it was cheap eno or our purpose. It is not 
g used for men’s hats. I do ny what mate a would call it. 
38 Q. Is not this the reason that you do not promptly give up and 
say it is hatters’ plush because that is subject to a higher rate of 

duty ? ' 

A. It is not hatters’ plush. The reason is because this is cheap enongh 
and the manufacturer who made it has only made it for cheap plush 
Every manufacturer knows it is not hatters’ plush. 

Q. How long since have vou understood the term “ hat ” to be applied 
to the head-dress of a lady ? 

_ A. Since I am in the business—for rad ap ox 

Q. Is not that an article of plush exclusively and only used for making 
hats, and have you not said so? | | <j 
A. It is the only thing it can be used for. los 91 
Q. And yet you say it is not. batters’ plush? wm .O YP 


Bena e cane 
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A. It is millinery plush. It only can be used for ladies’ hats, and not 
for men’s hats. !f you wish to I could send up to the factory and get 
you the original bill, to see what the importer calls it. I can not now re- 
collect that. 

Q. Is this red velvet used exclusively for millinery purposes, or was it, 
within your knowledge ? 

A. Tam out of the millinery business, but as I understood it has been 
mostly used for millinery purposes. — I used it for that purpose when | 
was In the trade. 

Q. Was it used exclusively for that purpose ? 

A. I could not say 


Henry L. Srrouse, sworn. 
By Mr. eee: 

(2. What is your business ” 

A. Lam in the millinery busines: at 733 Arch street, and have been 
for 23 years, 

Q. Be kind enough to look at these velvet ribbons and say what, in 
your experience, they are known as, and what thev are used for. 

A. They are known as velvet ribbons, and, so far as my knowledge 
goes, they are used mostly for millinery purposes—trimming hats, stream- 
ers on hats, bows, &e., and have been ever since I have been in the busi- 
ness, : 
(J. At some periods of time thev would be used more extensively 
39 than at others, as fashion would dictate, but they havealways been 

used for millinery purposes ? 

Yes, sir. They have been used last year more extensively than— 
any ten year betore, as large streamers on hats. 

Q. What would you call this? (Sample shown witness.) 

A. I call this a millinery velvet ; because there is seventh-eighths of it 
sold for hats and hat trimmings to one-eighth that is sold for dress trim- 
mings. 

Q. In vour experience would it be suitable for dress trimmings ? 

. It would not be. The quality would not be quite good enough, be- 
cause for dress trimmings it requires a much heavier or 09 The width 
of it is not for dress trimming, neither is the quality. 

Q. How was it used for trimming hats ? 

A. Ladies buy sometimes half a yard to put around the rim, and to 
make loops, bows, &c., binding and facing the front of the hat, &e. 

Q. Look at these sample plushes and state what thev are. 

A. Those goods I have not a great deal of knowledge of, because I do 
not keep them at all. This grav plush is a quality we used to keep and 
sell mostly for hats, but the other we never kept. It is an article that we 
exclusively called, in the importers’ orders, as plush for millinery purposes. 
It is used for trimming hats, felt hats, velvet hats, &e. It is used quite 
extensively in the trimming of felt hats already made up. There was a 
time, some four or five years ago, when this plush (referring to sample) 
was also used a great deal for millinery purposes. We have never used 
it, but we bought hats made out of the plush on various occasions. 

Q. Looking at the articles you have there before you, have they been 
used, in your experience, as dress trimmings ? 

A. Not that I know of; I do not think they have. 


HARTRANFT, COLLECTOR, ETC., V8. LANGFELD ET AL. 21 


Cross-examined. 


By Mr. VALENTINE: 


Q. You are now in the importing business? 

A. I am, and am only selling goods. 

Q. Your trade is exclusively a millinery trade? 

A. Yes, sir. 

Q. I need then scarcely say to you that you know hardly anything 
about the use of these goods outside of the importing business ? 

_ A. Yes, sir; we keep straw hats- that we trim to order, and 
40. we sell a good deal to other trades besides the millinery trade. 
Q. Which of the three articles that you have there do you sell 
most of to the other trades ? | 

A. We sell a great many of these ribbons, but I never ask customers 
what they use them for. 

Q. Can you give us any idea of the proportion you sell to the different 
trades ? 

A. Yes, sir; I think seven-eighths of the goods in the velvet sales are 
sold exclusiv ely for trimming hats, and one-eighth for other purposes. 

Q. Do you also deal in that black plush ? 

A. No, sir; we have never handled that. But I had this hat, as I stated 
before, three or four years ago, and then it was exclusively and mostly 
used for ladies’ hats; we bought the hats ready made. 

Q. (Sample shown witness.) You have never dealt in that article? 

A. No, sir. 

Q. You deal only in articles for ladies’ hats and ladies’ head-dress ? 

A. Yes, sir. 

Q. Did you sell any of that red velvet outside of your millinery cus- 
tomers ” 

A. I sold a great deal of it as well as other colors. I think seven- 
eighths of it was used for trimming hats, while one-eighth was used ‘as dress 
trimmings. I judge that from our sales. I merely give you my opinion 
about the article. I never asked a customer what he does with it, or what 
he uses it for. 

Q. My question had reference to the relative om seen that you sold 
to those not in the millinery trade, and I understood you to say that you 
thought you had sold about one-eighth to those not in the millinery trade ? 

A. No, sir; I beg pardon. 

Q. What did you say? 

A. So far as my knowledge goes, being twenty-odd years in the basi- 
ness, I believe there is seven-eighths used for that trimming. 

Q. State what proportion of the article you sold to those not in the 
millinery business ? 

A. I presume one-half. 

By Mr. KINGsTON : 
Q. Did I understand you to say that seven-eighths of these goods were 


used for millinery purposes ? 
A. Yes, sir; to the best of my knowledge, so far as my experience 


goes. | 
41 Q. Kindly explain what you mean when you just answered Mr. 
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Valentine that you sold one-half of these goods to people not in the 
millinery trade. 

A. I never ask parties whether they are in the millinery trade or in 
any other trade; but so far as my knowledge goes of the article, being 
acquainted with it, I presume I bought in the neighborhood of 300. 
pieces ; seven-eighths of it was used for loops, bows, facing of hats, and 
trimming of hats exclusively. 

Q. I understand you it is your experience that seven-eighths is used for 
millinery purposes, although one-half goes to parties who come into your 
store and whom you do not ask what they do with it? 

A. Yes, sir; that’is right. 

Q. You do not mean to say that one-half of these goods went to other 
than millinery purposes? 

A. Certainly not. 

Mrs. A. J. PARKER sworn. 

By Mr. Kinastron: 

Q. What is your business? 

A. I have been a manufacturer of straw hats for 15 vears. 

Q. How do you usually trim those straw hats ? 

A. With satin velvet ribbons. 

Q. Be kind enough to look at these ribbons. State what they are and 
for what purpose they are used. 

A. This <s ordinary velvet ribbon. I have used this in looping ladies’ 
dress hats, children’s hats, seashore hats, rough and readys, and for a great 
many aa. [ have used them for 15 years. 3 

Q. I understand you to say that you manufactured straw hats. In the 
course of manufacturing of these straw hats, have you ever had any occa- 
sion to use these wider velvets ? 

A. } had a retail business 14% or 18 years, and [ used this red velvet. 

Q. Is that millinery or dress velvet? 

A. That is milJinery velvet. I should think it was too poor for dress 

trimmings; I use them as millinery velvet altogether. 
42 Q. In that same period of time lave vou had occasion to use 
these plushies ? 

A. Yery little; T used them principally for trimming felt hats. 

Q. Would you recognize that plush as a dress trimming ? 

A. No, sir; not this quality. This quality is verv poor. I have cov- 
ered that on frames. This is a plush of inferior quality, to be used for 
millinery purposes. 

Q. So far as your experience gocs, would you say these velvet ribbons 
have been used as dress trimmings ? 

A. I never sold them asa dress trimming. I had a retail millinery store, ' 
and I did not sell any of any account for dress trimming; I saw them on 
the street occasionally. 

Q. Within that period of time how frequently do you suppose that it 
was fashionable ? 

A. I could not tell; it was only occasionally, 

Q. Within that same period of time had not these velvet ribbons been 
used every vear in greater or less quantities for the purpose of trimming 
hats and bonnets ? 


A. Yes, sir. 
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By Mr. VALENTINE: 

Q. Are you in the millinery business now ? 

A. No, sir; I seld out my retail store last summer, and am now manu- 
facturing straw goods. 

Q. When you were in the millinery business you sold to whoever would 
buy, I presume, without asking any questions ? 

A. Yes, sir. 

Q. You sold those ribbons ? 

A. Yes, sir; I trimmed them on hats. 

Q. Was your trade principally with persons in the millinery business? 

A. No, sir; it was a general retail bus‘ness, and I sold to anybody who 
chose to buy. 

Q. How eould you tell, when a person came to your store, whether she 
wanted to trim a dress with it or a hat? You did ask the question ? 

A. TIT would not dare ask a customer that question. 

Q. You sold it, and you did not know or care how it was used after- 
wards ? 

A. It would not matter to me. 

Q. How about the plush ; did you use it? 
43 A. I used that in trimming hats, covering some frames, and sold 
it very seldom. 

Q. The red velvet is used now for trimming hats? 

A. Yes, sir. 

Q. Do you know of its use for other purposes ? 

A. Not that quality. 1 kept this same quality though when I was in 
the business. 

Q. And you sold it, I suppose, to whoever would buy, and you do not 
know for what purpose it was used ? 

A. I kept a caabadal business, and milliners all trim their goods. I 
never put it on dresses. Only used it for hat and bonnet trimming. I 
made a great many fancy dress hats. | 

Q. You mean you didn’t put it on those? 

A. Certainly. (nm fancy dress hats I put it; then there was a time 
when there was a great many fancy bonnets for evening. A dress hat is 
very different from any other hat. I did not make ladies’ dresses. 

Q. You sold it in your store whenever anybody wanted to buy ? 

A. Yes, sir. 

Q. And you did not know for what purpose anybody was going to use 
it? 

A. We trimmed altogether. 


By Mr. Kingston : 

Q. You stated that in your opinion a majority of the goods that you 
sold in this period of time were used for the purpose of trimming hats, 
and not for trimming dresses, and you have also stated that you did not 
ask the various parties who bought the goods for what purpose they were 
to be used. Could you not form an opinion from the quantity that that 
was bought, whether it was intended to be used for a hat, or for a dress ? 
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A. Ifa lady would buy a feather and a flower to go with that piece of 
velvet, you would know it was for a hat and not for a dress. 

Q. 7 hey would not buy 15 or 16 yards of that velvet, would they ? 

A. No, sir; about seven-eighths of a yard or halfa yard, suitable for 
trimming a bonnet, and not sufficient to trim a dress. 


44 Epwarp IL. MEYER, sworn. 
By Mr. Kinston : 

Q. What is your business? 

A. I have charge of Marks Brothers’ millinery department, and am 
engaged principally in making up ladies’ hats, trimming up, and part of 
the time in the manufacture of straw hats. [have been in the millinery 
business 7 vears. : 

Q. Be kind enough to look at these velvet ribbons, say what they are, 
and for what purpose they are used and have been used, in your exper- 
lence, 

A. I would call them cotton-back velvet ribbons. I have used them 
in my experience very extensively for hat trimmings—for bands around 
hats, loops, and »ompons,and different styles of trimmings. Their use 
has been constant off and on during my experience ; some seasons more, 
some less; dependent on the faney of the trimmer and the fashion. I 
have used this velvet ribbon and also the other velvet to face or bind hats. 
The piece-velvet is to-day used very extensively. 

Q. How long has that been used” 

A. All through my expericnee ; always, in fact. I have no material 
in the business that [use so extensively as piece-velvet for the trimming 
of hats in different ways. In the winter we use it for covering hats, oad 
in summer for facing and part of the trimming. We find very few ‘hats 
complete without a touch of it somewhere. We always use some velvet 
on a hat, with very few exceptions, because it adds tone and character. 

Q. Look at that plush and state for what purpose it is used. 

A. I have seen it used tor covering hats and part trimming; principally 
covering; that is my experience, 

Q. (Hat shown witness.) Where did that hat come from? 

A. From Marks Bros. That is a style which we would sell to-day. 
It has been used for some time. Those pompons and loops on hats have 
been used for a good many years. This hat is exclusively trimmed with 
velvet ribbon. 

Q. (Hat shown witness.) Where did that hat come from ? , 

A. Also from Marks Bros. It is what is called a turban; t’e same 
style we are selling a great many of to-day. 

‘Q. In your store to-day how many hats are ornamented with velvet 
ribbon similar to this? 

A. I think that every nine out of ten have velvet on in some way. 
We have a stock of over 400 trimmed hats ready for sale, and have been 
on exhibition for some time. 

Q. You have been using that velvet, and made these hats up 
45 from velvet ribbon similar to this silk and cotton velvet? 


A. Yes, sir. 


r 


: 
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Cross-examined. 


By Mr. VALENTINE: 
Q. How long have you been in the millinery business ? 


A. For seven years, off and on. 

Q. Do you sell these ribbons ? 

A. No, sir; I do not sell the ribbons. I have charge of the hat de- 
ager exclusively, and I rarely have occasion to deal in any other 

ine of goods. 

Q. You do not know anvthing about the sale of this ribbon ? 

A. No, sir; I have nothing to do with the sale of the ribbon sepa- 
rately. 

Q. What is the plush used by you for? 

A. We are not using plush at all now, but within a period of three or 
four vears it was Pa on hats. We have used hats covered with this, 
but not for the last three or four years. 

Q. Do you know what it is used for? 

A. For covering hats. I have used hats covered with this. In trim- 
ming hats we generally use a better quality. 

Q. Is that used for any other purpose? 

A. To my knowledge I mee not consider it available for any other 
purposes. I do not think that any long-hair plush is fit for any but mil- 
linery purposes. 

Q. How about the red velvet ? 

A. That is an article we are using all the time. We use it in this and 
other colors for making and trimming of hats. I have nothing to do 
with the sale of it in other ways. 

WILLIAM MARKs sworn, 

By Mr. Kineston : 

Q. What is your business ” ‘ 

A. Reta:! millinery and silks. I have been in business twenty years. 

Q. Look at this sample and say what it is and what it has been used 

for for the last twenty years. 
46 A. These are silk-velvet ribbons, cotton back, and our use of 
them has been principally millinery. It has been more or less con- 
tinuous, controlled by the fashion. We have used it for trimming hats. 
It has principally been used on light hats for sea-shore in summer time. 
In winter it would be used in conjunction with other goods. 

Q. What would you call this red piece, and what is it used for? 

A. That is millinery velvet. I can remember that for thirty vears, 
and I think it is used for manufacturing purposes only, on account of its 
width and inferior quality. 

Q. In what particulars is it inferior in quality ? 

A. It will answer the purposes for millinery where it would not for 
dress trimming. Dress trimming or dresses require a wider velvet of 
better quality. It would not wear well enough to be used for dresses. 

Q. it require a softer and more pliable velvet for millinery pur- 
poses than for dress purposes, so that it can be turned ? 

A. Yes, sir. 
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. Q. With reference to the piece of plush; have you also used that in your 
business for the same period of time ? 

A. No, sir; we have not used so much of this. We have used hats 
made out of this plush, but we do not make the hats. We buy them 
made. I[ do not think I have ever seen this used for dress trimming. | 
suppose it is the stvle of plush that is used for men’s hats, but it is of in- 
ferior quality and would not do for a man’s hat. We have used plush 
for trimming hats, but not this kind. What we used was colored plush, 
the same as this gray, but a better quality. 

(. Have you knowledge with reference to the use of these velvets for 

| dress trimmings during this period of time ? 
| A. They used them for dress trimmings, but not so much. We have 
had seasons when it would be fashionable, and we have used some of the 
narrower ribbon, but it does not come for that purpose. . We have velvet 
four inches wider than that wide velvet that we use for dress purposes. 
The velvet of this width and style we sell for millinery purposes. We 
sell both kinds in our store. 

Q. In buying that character of goods before you, would you buy it for 
dress ge woxls ? 

A. Buy it for millinery purposes. 

Q. It was known to you as such? 

For millinery purposes. 


47 Cross-examined by Mr. VALENTINE: 
Q. Is your establishment exclusively wholesale ? 
A. No, sir; exclusively retail. We are in the millinery and silk busi- 
ness, and have a general veriety store. We started in as millinary ten 
| years ago, but we branched out. 
Q. These ribbons are not as much in the trade now as they were years 
ago? 
A. No, sir. 
Q. They are composed of silk and cotton, the material of chief value be- 
ing silk? 
A. The face of this we consider silk, the back cotton. I would not 
know which has the chief value, because I do not know which predomi- 


nates, 
Q. You know, however, that the silk is the more valuable ? 
, A. Certainly. The same way with all these articles. 


Q. Do vou sell the ribbons generally to any one who wants to buy ? 

A. Yes, sir. 

Q. Do you know, or have you any means of knowing, for what purpose 
they use it? 

A. No, sir; I have not. I might say if in summer ladies come in to 
buy velvet ribbons, during the months of May, June, or July, we would 
take it for granted that they wanted it for hats. That is the idea. 

Q. Ifa iilliner ordered an article vou would take it for granted it was 
for millinery purposes, and if somebody else should buy it you would think 
it was not because he was not in the trade? 

A. Yes, sir. 

Q. Judging from vour sales, do you know what these are used for 
now? 

A. Our sales are light at present. 
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Q. Is there not an article superior to this that has taken the place of 
this? 
A. At present there is. 
QQ. Do you have that sort of plush ? 
A. No, sir; nothing like that at present. 
Q. Do you know what that would be sold for or used for ? 
A. The only use that they have for it was for the purpose of these 
hats. 
Q. The red velvet that you see is a good quality? It is its peculiar 
width that leads you to believe that it would be more largely used for 
millinery purposes ? 
48 - <A. Yes, sir; on account of its width and quality; they use a 
better quality for dress goods. 
Q. Are there not many purposes for which that might be and is used ? 
A. Outside of millinery we sell a little for faney work. 
Q. Is it not sold in all the store’ for other purposes as well as milli- 
nery ° 
A. pe ves; 1 should suppose so. 
By Mr. KINGsToN : 
Q. You say you have not used that color of plush for trimming. Have 
you used plush like this gray ? 
A. Yes, sir; we have used that to relieve the color. 


R. C. GRONING sworn. 
By Mr. KINGSTON : 

Q. Where do vou live? 

A. Brooklyn. I am general millinery buyer for Wechsler & Abram. 
I have been in the business for twenty vears. Prior to going to Brook- 
lyn I was a buyer for John Wanamaker in the millinery department. 

2 In 1883 did you buy goods from Langfeld, Lichten & Co. ? 

Yes, sir; I bought velvet ribbons. I do not know whether these 
are ve gouds, but they were goods like it. I took them to the millinery 
department of John Wanamaker’s store. I bought about $10,000 worth. 

Q. He also had a dress-guods buver, and a dress-trimming buver, and 
a different department for them? 

A. Oh, ves; entirely separate. 

Q. In your experience, extending over a period of twenty years, what 
are these velvet ribbons known as * 

A. In my experience that has always come under the head of millinery, 
used and known as millinery goods. 

Q. Look at this red velvet and say What that is? 

A. That is millinery velvet, as appears by its peculiar finish and weave, 
It has a soft finish, and dress velvet has a heavier finish. The pile is 
shorter and thicker in this. This is not suitable for dress trimming, be- 

cause it would not wear. 
49 Q. It would wear off, would it not, and in a little while show 
nothing but the back ° : 

A. That is all. I have bought it very extensively. 

Q. Are you familiar with this plush ? 

A. That is similar to hatter’s ih, It is used for making bodies of 
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ladies’ hats on children’s hats. It is not suitable for the trimming of a 
hat. It is only made for the body of the hat. 

Q It is the quality and make and weave of this velvet which deter- 
mines you in your mind to say that it isa millinery velvet, and not simply 
the extent of the width of it. 

A. The width has nothing to do with it. I buy these goods twenty 
inches wide, but they have to be a finer quality and adapted to the milli- 
nery business, A stiff -elvet will not cover a frame ; it will dent it; it 
must be soft velvet. 

Q. The same quality which would make good dress trimming by rea- 
son of the stiffness and length of pile would not be suitable to trim hats ? 

A. That is right. This velvet is known in the trade as millinery 
velvet. 

Cross-examined, 


By Mr. VALENTINE: 


Q. I think you said that you are engaged now in the millinery business, 
and that when you were with Mr Wanamaker you purchased for the mil- 
linery department, and that th’re was another buyer for the dress depart- 
ment, and that you had nothing to do with that. Is that correct ? 

A. Yes, sir. 

Q. Then you only know of the purchases made for millinery pur- 
poses ? 

A. Yes, sir. 

Q. And you made your purchases only for the millinery department ? 

A, Exactly : 


50 SAMUEL EISENMAN sworn. 
By Mr. KiNnGsTon : 

Q. What is your business ? 

A. Importer of silks and silk goods. [I 2am a member of the firm of 
Eisenman Bros., silk importers, New York. TI have been in business for 
myself five vears, and was with some one else five years before that. I 
have had ten years’ experience in buying and selling millinery goods. 

Q. Be good enough to look at these articles and say what vou consider 
them and for what purpose they are used. 

A. I consider them millinery articles, used for millinery purposes. We 
sell dress velvets and dress silks and dress plushes. 

Q. In your experience are these goods used more or less extensively for 
hat trimmings or dress trimmings ” 

A. They are used more extensively for hat trimmings, undoubtedly. 

Q. Look at those articles and say what they are. 

A. I would call them millinery velvet. [ have handled them very 
largely. I have always sold this grade of goods to the millinery trade. 
They are not good enough for the dry-goods trade, and the width is 
against them. The quality used for the dry- goods trade is better and 
much heavier than this. This would wear off much easier. 

Q. a has been vour experience in regard to these plushes ? 

A. These are brought out only for the millinery trade and are used for 
no other purpose. By that I mean that I have sold these goods to other 
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trades, but it has been at an immense sacrifice, probably from ten to 
twenty per cent., to get rid of them. That was when the millinery trade 
would not use them at all. They were imported exclusively for the mil- 
linery trade. 


Cross-examined., 


By Mr. VALENTINE: 

Q. You have been in the millinery business for the last five or six 
years ? 

A. No, sir; we sell more than one-half of our goods to the dry-goods 
trade. - We are in the general silk business, 

Q. Do you import your own goods ? 

A. Yes, sir; import and buy domestic goods. 

‘Q. Have you this same question pending in New York, so far as you 
are personally concerned ? 

A. No, sir; I have not. 
51 Q. How have vou classified these goods in your importations ? 
A. We do not land any of these goods ourselves. We land them 
through a commission house, and pay them a certain percentage for land- 
ing them for us. I have nothing to do with the classification of the goods. 
We do not pay the duties ourselves. 

Q. You are not dealing in these ribbons? 

A. No, sir, we are not; we have not been for five years. 

Q. How were they used when they were imported ? . 

A. When we dealt in them they were used for the millinery trade. We 
handled these goods when I first started in 1876, and then we sold them to 
the millinery trade. I did not sell them to anybody else at that time, nor 
at anv time except at a sacrifice. 

Q. Do I understand you to say that the goods are not worth half as 
much as they were six or eight years ago” 

A. No; they are not. ae 

Q. Is it not a fact that they have been quite largely used for other pur- 
poses, and sold for other than millinery purposes ? 

A. Yes; we have. 

Q. What do you say about the plush ? 

A. That is exclusively millinery ; never sold it to any other trade. 

Q. What do you say as to the red velvet; is that not sold generally ? 

A. It is not heavy enough to be used for dress trimmings; theu the 
proportion of the dry-goods trade using that width is very small. 

Q. But the same article of a better quality and wider, you say, is used 
for general purposes ? 

A. Yes, sir; that is correct. 

Q. And for millinery purposes, as I understand you, you can use an 
inferior quality of the same goods ? 

A. Exactly. 

Q. When you dealt in these you dealt in all of them ? 

A. With the exception of the ribbons. We deal in velvets now. 

Q. Can you tell for what purposes they are used by the sales that you 
make? 

A. I can only say the trade I sell them do; I do not know what my 
trade uses them for. 
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By the Court: 

Q. Do you call that plush? 

A. Millinery plush ; it is used exclusively for the millinery trade. By 
that I mean that no other trade would use it. It is used for the making | 
and trimming of ladies’ and children’s hats. 

Q. Has it any other name? 

A. It may be called a plush without the millinery being men- 


52 tioned ; then it would be understood by anybody. 
(. Would you call that hatters’ plush ? 
A. No, sir; I would not call it hatters’ plush; it has too long a nap —- 


for hatters’ plush. 
By Mr. KInGston : 
Q. The nap is too long for hatters’ plush ? 
A. Yes, sir; it is known in the trade as hat trimming. 


By a JUROR: 
Q. You are in the wholesale business ? 
A. Yes,sir. We land our goods through a commission house. We pay 
this house a commission for landing the goods through the custom-house. | 


By Mr. VALENTINE: 
Q. Do you not direct how the goods shall be invoiced ? | 


A. Certainly. These red ones have been invoiced as colored velvets; 

if it was black it would be invoiced as black velvet. 
By Mr. KINGsTon : 

Q. In importing these goods as velvets, would you import velvets of 
different colors under the same name? 

A. Under the same name. 

Q. You would not make a distinction in your invoice as to whether you 
would propose to use it as millinery velvet for hat trimming, or dress 
trimming ? 

A. Not at all. 

Q. Explain to the court how you obtain what you want, then. 

A. In the first place, we receive a sample of what we order; we give 
this order to the commission house, and get a copy of the order given. 

By the Court: 

Q. Then you order the kind of velvet by sample? 

A. Exactly. 

Q. Corresponding with the price given you? 

A. Yes, sir. 

Q. Dress goods price and millinery price would be different ? 

A. Exactly. These goods are always ordered by sample. 


"= on emt ‘ 


53 SAMUEL C, Parts, Jr., sworn. 


By Mr. Krnaston: 
Q. What. is your business ? mee 
| A. I am the manager of the Paris Straw Works, and am engaged in 
| the manufacture of men’s, boy’s, and children’s straw hats. I have been 
| engaged in that business for about 15 years. 
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Q. How do you use ribbons like the samples I show you? (Indicat- 
ing.) 

A. We use them as hat trimmings. They are silk velvet. We use 
them on misses’ and childrens’ goods. We have been using them in that 
way fur three years. Before that we used regular ribbed hat trimmings. 

Q. Prior to that time did you use cotton velvets and velveteens ? 

A. We used velveteens three years ago, and cut them up into bands. 
I was with Blaylock, the hatter, 22 years ago, and we used these velvets 
on children’s hats. ‘They were made by Flagg & Baldwin, in New York 
City. We bought the hats from them already trimmed. 

Q. They were then used at that time on children’s hats? 

A. ‘Yes, sir. 

Q. Do you recognize this hat? (Indicating sample.) 

A. Yes, sir; it is my make, and it came out of my stock. It is a sam- 
ple het. 

Q. That is the character of hats you are now selling to the trade? 

A. Yes, sir; we sell that kind quite extensively. 

Q. It has on it the same character of velvet ies as in the sample be- 
fore you? 

A. Yes, sir; there are different colors. 

Q. That hat came directly out of your sample case? 

A. Yes, sir. 

Q. It corresponds with the character of goods you are now selling to 
the trade in this city and elsewhere ? 

A. Yes, sir. 

Q. From an examination of the samples before you, would you desig- 
nate them as hat trimmings or dress trimmings, so far as your knowledge 
and experience extend ? 

A. I would recognize them as hat trimmings. 

Q. That is, you regard them as being used for that purpose, contradis- 
tinguished from dress trimmings ? 

A. Yes, sir; I do not know anything about dress trimmings. ° 

Q. Are you familiar with the goods of William Knolton & Co.? . 

A. Yes, sir; they manufacture the same character of goods. This is 
the first season I have seen their make of hats with this character of trim- 

mings. They are one of the largest hat dealers in the country. 
o4 Q. Their goods are used for children’s and misses’ hats f 
A. Yes, sir. 

Q. Have vou seen the goods manufactured by C. H. Gardner & Co. ? 

A. Yes, sir; they are hat jobbers on Market street, and they are one 
of the largest concerns in the country. : 

Q. Have you seen hats similar to this sample in any other place ? 

A. Yes, sir. t 

Q. This class of goods is used very extensively ? 

A. Yes, sir. 

Q. The same goods are now going into John Wanamaker’s ? 

A. Yes, sir; we have them on storage for them, in large quantities. 
They are to be sent to him as the exigencies of his business requite. *’ 
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Cross-examined, 
By Mr. VALENTINE: 

Q. Is vours a millinery firm ? . 

A. No, sir; we manufacture boys’ and children’s straw hats. We do 
not sell the raw bands. We manufacture straw hats, and we use this ma- 
terial for trimming. 

Q. You do not know tor what other purpose it is used ? 

A. No, sir. 

Q. You only know that you use it for this purpose ? 

A. I have a knowledge of its being used on misses’ and children’s goods 
outside of myself. | 

QQ. Do you mean dress goods or that it used on their hats ? 

A. On their hat trimmings. 

Q. You do not know that it is used for other purposes ? 

A. No, sir. 

By the Court: 

Q. Do you know the principal use to which the goods before you are 
applied ? 

A. I always looked upon them as hat trimmings. 

Q. That is the only use you know of ? 

\. Yes, sir. 

By Mr. VALENTINE: 


That is the only use you know of, because that is all you use them 


. Yes, sir. 
. You do not know anything about what other purposes they are used 


A. No, sir. 
By Mr. KINGsTON : 
QQ. Do you know that they are commercially known as hat trim- 
mings ? 

A. I have always looked upon them as such. 7 

Q. Your experience in business has taught you that they are hat trim- 
mings ? 

A. Yes, sir. 

Q. Your experience extends over a period of twenty years? 

A. Yes, sir. 

By Mr. VALENTINE: 

(. When vou buy them do you not ask for velvet ribbons ? 

A. Yes, sir; we ask for velvet ribbons. 

> Are they not commercially known as velvet ribbons ? 

A. I should judge so. 

The plaintiff offered in evidence the invoices produced by the custom- 
house authorities, and the various exhibits and samples referred to in the 
course of the testimony. 

Plaintiff rests. 


56 The counsel for the defendant called Henry A. FISHER ; 
sworn. 
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By Mr. VALENTINE: 

Q. What is your official position ? 

A. I am an examiner in the U. 8S. appraiser's office in this city. I 
have occupied that position for 10 years. Prior to that I was a manufact- 
urer of silk and textile fabrics. 

Q. You are familiar with the class of goods that is the subject of this 
controversy ? 

A. Iam; I made the classification in this particular case. 

Q. What are the component parts of the samples of ribbons? 

A. Silk and cotton. 

(It was admitted that of the component parts the silk is of chief value.) 

Q. How are those goods commercially designated? —_, 

A. As velvet, silk, and cotton velvet ribbons. That is the commercial 
designation of them. 

Q. Do you know of their being commercially termed “ hat trimmings” ? 

A. No, sir. 

Q. Do you pass all this class of goods that come into this port ? 

A. Yes, sir. 

Q. Are those who are engaged in their importation firms who deal in 
millinery goods exclusively ? 

A. I think not; all classes of dry goods dealers import them. 

Q. Do you know for what purpose this particular class of goods is gen- 
erally used in the trade? 

A. It has a fluctuating use. Sometimes it is principally used for dress 
trimmings ; in some seasons it is principally used for dress trimmings, 
and in others it is principally used in trimming hats and bonnets. I 
think it has a very general use. 

Q. Did you ever handle them when in business ? 

A. Yes, sir. 

Q. What were they then used for? 
A. For neck-ties, in large quantities. 

Q. De you know anything about their use for trimmings on ladies’ 
dresses ? 

A. I think that they are used for that purpose. They have been in some 
years, more so than at present. I do not think that they are in particular 

fashion now. 
7 Q. What have you to say about the sample of plush ? 
A. I think that is millinery plush used for covering ladies’ hats, 
but not mens’ hats. 
By the Court: 
Q. That is its principal use ? 
A. Yes, sir; almost exclusively. 
By Mr. VALENTINE: 

Q. What have you to say as to the red sample of velvet? 

A. In this city it is imported by consignment houses. and agents who 
distribute it, but I can not tell where it goes.to. It is consigned to them 
by the manufacturers and they distribute it. It is generally used for al- 
most every purpose, 

Q. I mean goods answering the description of that sample ? 

9960—ia-3 YY : 7 


Or 
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A. That particular quality looks to me like velvet that would be used, 


more than usually, for millinery purposes. 
By the Court: 

Q. Is that the principal use ? 

A. This quality is undressed and is very lightly made. 

Q. What you mean by “ millinery purposes” is coverings for ladies’ 
hats ? 

A. Yes, sir; I do not know that this is a sample of the goods in ques- 
tion. 

By Mr. VALENEINE: 

Q. Do you know how that class of goods is used, you being the person 
that passes such goods ? 

A. I do not know of my own knowledge. 

Q. Have you not such general know ledge as to the use to which it is 
applied to enable you to state the use to w hich it is applied ? 

A. No, sir; I can not state any particular use, but this particular color 
is a millinery ‘color as well as the quality. The brown is a different grade 
of velvet. That is well dressed and has a thick back. The red sample 
is very slim and flimsy. I think the brown sample would be used for 
dress purposes—dress velvets, but not velvets for trimming dresses. Dress 
velvets usually have more width. 


By the Court: 
Q. Then that sample is not adapted to that use ? 
A. Not for making dresses, but [ should have said for trimming pur- 
poses. It is used indiscriminately for hats or dresses. 


58 Cross-examined, 


By Mr. KInGstow : 

Q. Since you have been in the U.S. appraiser’s office you have fre- 
quently passed and rated goods of this description ? 

A. Yes, sir. 

Q. You have said that the plush sample shown you was undoubtedly 
used for millinery purposes and no other? 

A. That is my opinion. 

Q. You have also said that, so far as the red sample is concerned, by 
reason of its make and texture, it is a millinery velvet, and is not used 
for dress purposes ? 

A. It Les 
trimmings. 

(). But is it? 

A. I think it is; I do not think its use is confined to hats alone. 

Q. What is your knowledge on that subject?) _ 

A. My knowledge depends very much upon the character of the houses 
that import. the goods. 

Q. And that is all you know about it ? 

A. That is all I know absolutely. 

Q. That is the only knowledge you have on the subject ? 

A. That is all. 


d. not be used for dress material ; it might be used for dress 
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Q. Do you know anything about the length of the pile of this velyet 


as compared with dress velvet ? 

A. I do not. 

Q. Do you not know that dress velvet has a firmer’ body and.a ani 
pile, besides being softer to the touch, than this sample ? 

A. I do not think it has. I do not think that is a distinction made in 
the trade at all, and we have to make very close distinctions when we 
value them. 

Q. Why did you pass the narrow samples at 50 per cent. ? 

A. Because that is the law on the subject. 

Q. Why did you do so? 

A. Because it is manufactured of silk and cotton. 

Q. Is that the only reason ? 

A. That is the only reason I know of. 

Q. What is this sample of narrow red ribbon I show you ? 

A. That is all silk. 

Q. How did you pass that? 

A. At 20 percent. 

Q. Then I understand that you passed the sample of cotton velvet at 
50 per cent., because it was composed of silk and cotton, the silk bein 
the chief component value, while you passed this sample containing all 
silk and no cotton at 20 per cent. ? 

A. Yes, sir. 

Q. What is this sample of blue ribbon I show you? 
59 A. That is silk and eotton ribbon, the silk being the chief value. 
We pass that at 20 per cent, at present. 

Q. Then the only difference between the sample of velvet ribbon and 
the sample I have just shown you is that the one is velvet and the other 
is silk ? 

A. No, sir; that is not the only difference ; that is a pure millinery 
ribbon [indicating ]}. 

By the Court: 


Q. W hat are these last samples of ribbons used for ? 

A. For millinery purposes, purely and exclusively. 

Q. That is the reason you passed them at 20 per cent. ? 
A. Yes, sir. 


By Mr. KINGsTon : 


Q. Do you recollect having received some two years ago a consiguenent 
of ribbons for Mr. Birthy? | 

A. I do not fecollect the name nor the rate at which they were pasned. 
There have been some variable decisions on the question of these velvet 
ribbons, but under the act of March, 1883, we have passed them at 50 per 
cent. 

Q. You have said that the way you determined as to whether these 
goods are millinery ribbons is by the firms who import them. | If Mesers. 
Langfeld, Lichten & Co. had imported the two samples of ribbons I have 
shown you, how would you have classified them ? 

A. We classify velvet ribbons manufactured with silk and snillinery'rib- 
bons at 20 per cent., under a late decision of the Department. 

Q. Is not silk the chief component value in both ? 
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A. Yes, sir, undoubtedly. 

Q. You have said that you can determine between the two by the kind 
of firm that imports them ? 

A. That does not determine the question. We determine the question 
by the decision of the Department. 

Q. I am speaking irrespective of the Department. You have said that 
the reason you classified the goods at 50 per cent. is because the silk is the 
article of chief value ? 

A, Yes, sir. 

Q. You have also said that there is a ribbon of which silk is the entire 
component part? 

A. Yes, sir. 

(). They are both ribbons .. 

A. Yes, sir. 

Q. Imported by the same houses ? 

A. Yes, sir. 

Q. Why, then, would you, in your judgment, rate one sample at 20 per 
cent. and the other at 50 per cent, ? 

A. To answer that question -it would be necessary to go into 

60 the history of the matter. In the first place they were classified 

at 50 per cent. Then there was an appeal taken on the silk rib- 

bon, and, after an exhaustive inquiry, the Department came to the conclu- 

sion that those goods were used exclusively for millinery purposes, and 
so gave the importer his appeal at 20 per cent, 

Q. Was it not the opinion of the Department that, if these goods were 
used generally for millinery purposes, although they might sometimes be 
used for other purposes, vou were to rate them that way? 

A. They have subsequently modified one decision in that respect. 

(). Subsequently they modified it, if these goods were used for both 
purposes, but for one purpose more than the other? 

A. That is, in so far as silk ribbons are concerned. 

Q. It is all dependent upon the use to which they are put, Irrespective 
of the question as to whether their component value is chiefly silk or not? 

A. I think not; [think it is altogether dependent upon the commer- 
cial designation of the article. 

Q. Is not the article of which silk is the component article of most 
value? 

A. Yes, sir. 

Q. That is the commercial designation of it? 

A. No, sir; the commercial designation of those goods is millinery 
ribbons. 

Q. Are they invoiced as such? 

A. They are now. 

Q. Were they before? 

A, No, str. 

Q. How were they invoiced ? 

A. Silk and cotton ribbons. 

Q. There is no provision in law by name for the sample of red ribbon 
that [ showed you? 

A. No. sir. 

Q. What is this sampie of yellow ribbon [ show you ? 
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A. It is silk and cotton, with a satin back, and is a velvet ribbon rated 
at ov per cent. 

Q. Has not that been passed at 20 per cent. by you ? 

A. Not to my recollection, Some years ago, before the enactment of 
the present law, there was a great deal of dispute. 

Q. I mean subsequent to this law. 

A. I think not. We are passing all such goods, and have been for the 
last two vears, at 50 per cent. 

61 T. RusseLt DAwson sworn. 
by Mr. VALENTINE: 

QQ. What is vour business? 

A. Lam an importer and commission merchant, and have been in that 
business twenty vears. 

Q. You have had a great deal of experience with what are called silk 
and cotton goods ? 

Answer, Yes, sir, 

Q. The first samples [ show you are samples of velvet ribbons. Do 
you know how those goods are used ; and my question is directed to the 
point as to whether or not they are used exclusively or generally for mil- 
linery purposes or whether they are used genorally in the trade for other 
purposes ? 

A. They are used for millinery purposes ? 


bv the Court: 
Q. What is the chief use to which they are applied ? 
A. I should say for dress trimmings. 

By Mr. VALENTINE: 

Q. State any other purpose for which those goods are used ? 

A. There are other uses, but those are the only two uses I know of for 
which they acre exclusively used. 

Q. Are these samples always of the same width? (Samples of red and 
brown shown witness.) 

A. Yes, sir; practically. 

Q. What do you say as to the use of those articles? 

A. They are used for numerous purposes—for millinery purposes, for 
dress trimmings, for. making parts of dresses, for picture frames, photo- 
graph frames, pictures, lining boxes for jewelry, and other purposes; but 
the main purpose we sel! them for is for dress purposes. 

Q. That is, they are generally used for dress purposes ? 

A. That is the larger use. 

Q. What do you say as to the quality of the red sample? 

A. It is poor velvet, and is a poor article. It is used by the poorer 
people for all the purposes that the better class of people use those goods for. 
There is no grade of velvet of which I have any knowledge that is not 
used for millinery purposes, nor is there any grade of velvet of which I 
have any knowledge that is not used for dress purposes, and in very man 
cases more extensively for dress purposes than tbr willinery purposes. We 
sell thousands of pieces of it. 

Q. What do you know as to the sample of plush ? 

A. I know nothing about it. 
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62 Cross-examined, 


By Mr. KinGston ; 


Q. What did you say your business was ? 

A. Dry goods and importers; the firm is Wermwag & Dawson, Nos. 
242, 244 Chestnut street. We also have a house in New York. 

Q. How do you determine that those goods are more generally used 
for dress purposes than millinery purposes ? 

A. We sell them constantly. We sell three pieces for dress purposes 
where we sell one piece for millinery purposes. 

Q. How do you know that? 

A. Because we sold them to dry-goods houses, and we see them cut up 
for dress purposes. We sell them to Strawbridge & Clothier, John Wana- 
maker, Cooper & Conard, and similar houses, 

Q. How do you know, if you sell them to John Wanamaker, that he 
sells them either for dress purposes or millinery purposes ? 

A. Because I inquire; it is my business to know, because I supply 
them, and [ see them cut up for dress purposes and for dress trimmings. 

Q. Did you ever see any velvet like this red sample cut for dress pur- 

ses ? 

A. Yes, sir; and poorer still. 

Q. In what way would that be cut up? 

A. They cut it in various ways. Any retail dealer will tell you exactly 
how it is cut up. I have seen it cut up in one, two, three, four, and five 
yard lengths. 

Q. In that way you determined that it was so used ? 

A. No, sir. I also asked the question, because it is my purpose to sup- 
ply them, and I want to know what they used the goods for. 

Q. Have they told you they used it for dress purposes ? 

A. Yes,sir. 

Q. Do you sell to millinery houses ? 

A. To a small extent. 

Q. To what millinery houses do vou sell to a small extent ? 

A. I can not name them. We sell. the goods to dry-goods houses, and 
as they make most use of them, that is why we seek that trade particu- 
larly. 

Q. Then you do not know anything about whether these goods are used 
for millinery purposes or not ? 

A. Those we sell mostly go for dress purposes. 

Q. That is, the goods which you sell mosily go for dtess purposes ? 

A. Yes, sir. 

Q. But you do not. know anything about the goods that somebody else 
sells? 

A. No, sir. 
63 Q. You do not know anything more about it except that the 
houses to whem you sell use these goods for dress purposes? 

A. I know that the houses to which we sell usually use them for dress. 
purposes, and T also know what my competitors do, 

Q. The red sample is a very inferior character of velvet ? 

A. Very. 

Q. By rubbing it you can take the pile off? 
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A. Yes, sir. 
Q. Do you regard that velvet as a dress trimming ? 
A. Yes, sir; for poor people. 
Q- How long would it last on a dress—a week or 80? 
. Yes, sir. That would depend upon the wear to which it ‘was sub- 


jected, Some people are harder on dresees than others. 


Q. Will not creasing break it up? 

A. Yes, sir. 

2. Have you not broken it up by just rubbing it? 

. Yes, sir; but a velvet costing five times as much will dy exactly 
an same thing, and the finer the velvet the more I can crease it. 

Q. Does it not impair the value to break it. . 

A. Yes, sir; it impairs it to break it and turn it. | 

Q. Does not dreas velvet have a sizing to it? 

A. Yes, sir; but for millinery purposes we’ pull the sizing out of it, 

Q. This sample has no sizing to it? 

A. I think it originally had sizing to it, and it has:a little now. : 
Q. The more sizing it has, the less liability there i is to crease and double 
under ? 

A. Ido not know that that is so, because we have a trade that wiant 
it soft and a trade that want it hard finished, and we take the flue out of it, 
in order to soften it for those who want it soft. The back: is glued to give 
it firmness. 

Q. The essential characteristic of millinery velvet is that it shall be soft 
and unsized ? 

A. The essential characteristic is that every grade of velvet is. used that 
is imported, from the highest down to the very lowest... 

Q. But is it not the inferior grade of velvet that is ased for millinery 
purposes ? 

A. Not in our trade, 

Q. I am speaking of all trades. 

A. I do not know anything about all trades. I do not know a great 
deal about what other people are doing. I know-something, but , do not 
know everything. ‘ 

Q. Is not the red sample essentially a millinery trimming? 
64 A. It might be nienaied so by those who buy it. to.use on bon- 
nets, while a firm who bought it to sell for dress trimmings or 
dress purposes would designate it another thing. 

Q. Is it now in fashion for dress trimmings ? 

A. Yes, sir. 

Q. What kind of dress trimmings ? 4) 

A. I can not explain that, but some of the handsomest dresses my wile . 
has had have been trimmed with velvet ribbons, for one of which the rib- 
bons cost a great deal more than the material. 

Q. Was there a millinery department, as well as a dress ‘goods depart 
ment, connectéed with the firms to which you have sold these goods ?::; 

A.‘ In some places; for instance, John Wanamaker’s. .. 

‘Q. Have you ever sold any of those goods to John Wanamaker’s mil- 
linery man ? 

A. No, sir; because I think the silk department buys' for the millinery 
man now. 
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Q. Did you ever sell him any ? 

A. Yes, sir; but I do not know about this exact thing, but the same 
general charac be r of goods, and the same width. 

Q. Did you sell them to the dres -goods buyer or the millinery man ? 

A. We sell everything to the dress- goods buyer now. 

Q. Did you at any time? 

A. No, sir; because we did not do much with the millinery depart- 
ment. | 

Q. Did you ever sell any of the kind like the red sample to Wana- 
maker's dress department ? 

A. Yes, sir; of that character, but not to his millinery department. 

Q. You have said that the narrow samples have been used for dress 
trimmings ? 

A. Yes, sir. 

Q. Have they been used exclusively for that purpose ? 

A, No, sil 

(), Did you ever sell any of these goods to Mr. Groning ? 

A. No, sir 

Q. Or your representative ? 

A. No, sir; not piece velvet. 

Q. You say that these have been used for dresses? (Indicating sam- 
ples.) 

A. For dress trimmings. 

Q. Are they used for hat trimmings ? 

A. I never knew it, but I do not deny it. I do know that they have 
been used for trimming hats, for I have seen them on hats. That is the 
only way I know it. 

Q. You never sold them to millinery firms ? 

A. No, sir. 
65 Q. Do vou keep these goods now ? 
A. No, sir; not for several years, 

Q. You know very little about these velvets [indicating] ? 

A. 1 know that the handsomest dresses my wife has are trimmed with 
those goods recently made. 

Q.. Did you ever notice these trimmings on anything else ? 

A. I have seen them used as an ornament around ladies’ necks, pinned 
with a diamond pin; it might be called a necklace. 

Q. You would not designate it that way ? 

A. No, sir; and I donot know why L should not, either. 

Q. Have you not noticed that those goods have been extensively used 
for the trimming of hats ? 

A. | have not noticed it anything like as much as on dresses, but I do 
not deny. I know something about the millinery business, but not a great 
deal. 

Q. Is not your trade almost exclusively confined to the dry goods trade ? 

A. Yes, sir. 

Q. And even, as to those dry goods people to whom you sell, you do 
not know whether or not they sell this velvet fora a particular purpose or 
not ? 

A. Yes, sir; because I would want to know for information, in order to 
supply them with more goods, 
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Q. Would you inquire whether they sold 50 pieces of those goods for 
hat trimmings or for dress trimmings ? 

A. Yes, sir. 

Q. How would that indicate to your mind as to how you should supply 
the trade? 

A. If they wanted them for dress purposes, there are certain widths that 
would be wanted ; and the velvet ribbons vary up to three and four inches 
wide. 

Q. I am speaking of these samples of velvet [indicating]. 

A. They are used for dress trimmings. 

Q. You never knew them to be used for hat trimmings? 

A. I do not say that; I see it on that sample hat here. 

QQ. Is thet the only hat you ever saw trimmed in that way? 

A. It has made no impression upon my mind if I have seen any 
other. 


G6 Anprew A. BUTLER, sworn. 


By Mr Va _ ENTINE: 

Q. What is vour business? 

A. I am the foreign buyer for Wanamaker; novelties in general, but 
mostly silk velvets and dress goods. 1 have oceupied that position for 9 
years. I was an importer of silks and velvets before that. My experi- 
ence in this business extends over 35 vears. 

Q. What are these samples of velvet ribbons, and to what uses are they 
applied [indicating | ? 

A. They are mostly applied for dress goods. We call them velvet-rib- 
bons. So far as my knowledge extends, they are used mostly for dress 
purposes—trimming dresses, 

QQ. What do vou call the velvet sample? 

A. I should call it shack velvet, which is the commonest grade of silk. 
It is used to put the face on these velvets. The articles are used for vari- 
ous purposes. We mostly use them, I think, for dress purposes. That is 
what we sell them for, mostly. 

Q. Are vou familiar with the sample of plush? 

A. That is what is known in the trade as hatters’ plush. We have 
never done a large business in it, but I see large quantities in Lyons, where 
it is made, 


Cross-examined, 


By Mr. KInGston : 

Q. You say that vou know that as hatters’ plush? 

A. Yes, sir; I have never known it by any other name. It is a species 
of plush. I call it hatters’ plush, because a finer grade of that is used to 
make men’s hats. This is not used for that purpose. 

Q. Yet you call it hatters’ plush ? 

A. Yes, sir. 

Q. What do you know about this sample [indicating] ? 

A. I know that as milliner’s plush. 

A. Why do you distinguish between the two? 
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A. I distinguish on account of the width, It has a different pile, too. 
2. Is not that a better plush ? , 
. Yes, sir. 
Q. What do you call this sample Locrating) 
A. That isa different class again. It is millinery plush. It is. used 
for other purposes, too. 
Q. Is it used for dress purposes ? 
A. Not to a large extent. 
Q. Did you ever know it to be used to any extent for dress pur- 
08es ? 
67 A. Not toa large extent. . It is used almost exclusively for milli- 
nery purposes. 
Q. Would you call that hatters’ plush [indicating]? 
A. Yes, sir; that is what I know it as. 
Q. Yet ‘that is not the same character of plush that is used by hatters 
to make hats ? 
A. Yes, sir; it is the same character ; only it is a poorer quality. 
Q. May it not be used for millinery purposes ? 
A. Yes, sir. 
Q. Do you know of any other use to which it can be put? 
A. No, sir; I do not. 
Q. Therefore it is millinery plush ? 
A. I do not know it as millinery plush. 
Q. You know it as. hatters’, plush? 
A. Yes, sir. 
Q. Did you ever see any other color plush that is a good hatter’s 
plush ? 
A. No, sir. 
Q. Then is it because of its color that you call it hatters’ plush ? 
A. I have only seen it in black. I judge from the character of it and 
its width. This is about.15 inches, and the other is 24. 
Q. Do you not notice that a piece has been cut off from it ? 
A. Yes, sir; I see that it has not a selvedge. 
Q. If they are of the same width, then it would be the same character 
of goods ? 
A. Yes, sir. | 
Q. You say that the velvet sample is dress velvet ? 
\. Yes, sir; dress velvet exclusively. 
Q. And used for the purpose of making dresses ? 
A. It is used for trimming dresses, 
Q. This color ? 
A. All colors—white, blue, pink, vellow, and all other colors. 
Q. Is it not used also for millinery purposes ? 
A. No, sir. 
Q. Did you ever see any dresses trimmed with pink or cream color ? 
Not only trimmed with it, but whole dresses of it, 
Q. You would not make a whole dress out of a piece of tt of thet 
width ? 
A. Yes, sir ; they are preferable. 
Q. W ould a lady go into a store to buy velvet for the pa of 


making a dress and select a narrower piece of velvet whenshe would have 
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to have a dozen seams down her dress in preference to velvet which is 


broader ? 
68 A. It would be according to the occasion she wanted it for. I 
know a lady who bought twelve yards the other day to appear at 
some festival, and she paid $1 a yard for it—that width of velvet. 

Q. That may be an exceptional case. I am speaking generally as to 
whether the wider velvets are not used as dress goods to the exclusion of 
the narrower. 

A. No, sir; I should think that there would be 1,000 yards sold for 
dresses, of the narrower goods, to one yard of the wider. 

Q. That is your judgment? 

A. That is my Asem oo based on experience. 

Q. Do you know of this sample of velvet having been sold from the 
millinery department of Wanamaker’s ?_ (Indicating) 

A. I do not know about this one expecially, but that grade. 

2. Is it sold i in both departments ? 

A. No, sir. jf 

Q. W here is it sold now? 

A. It is sold in the silk department. 

2. It was sold in the millinery department ? 

A. Yes, sir; two years ago. 

Q. Was it sold inthe dress goods department ? 

A. Not in the dress goods department—in the silk department. 

Q. How long was it in the millinery department before it was sold in 
the silk department ? 

A. It was only in the millinery department a short time, because‘it did 
not belong there. I do not know what length of time, but we considered 
that it belonged in the silk department. 

Q. You have no knowledge as to what purposes the goods are applied 
that are sold in your store? 

A. Yes, sir; we derive that knowledge from the sales people. 

Q. They inform you that these various colored velvets are sold more 
for dresses than for millinery purposes ? 

. Yes, sir. : 
. Have you a knowledge of millinery goods, at all ? 
. I have; I buy millinery goods in Euro 
. Did you ever buy any ‘goods like these in ‘Europe ? 
I have. 
. For millinery or dress purposes ? | 
For whatever purpose they choose to sell them for. 
. In reference to this narrower class—the velvet ribbone—to what 
“a are they put, in your wee annem 
. My experience and observation is that they are sold, and often 

 % sold, for trimming dresses. 

Q. For what length of time ?: 
69 A. More or ‘less for the last ten or fifteen 

Q. Are velvet ribbons fashionable for trimming dresses ? 

A. No, sir 

Q. How long have they not been sold? 

A. ‘I can not, answer that ‘question. They are @ used largely i in the sum—~ 
mer season for trimming sea-shore dresses. 
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Q. Also for trimming sea-shore hats ? 

A, Yes, sir. 

Q. Within a period of ten years when have you known these ribbons to 
be fashionable, or to be used, to any general extent, for trimming dresses ? 
A. I could not designate the year exactly, but half a dozen times any- 
how. , 

Q. Are they not used almost entirely, from year to year, in trimming 
hats ? 


nery places I have been in, selecting bonnets in Paris, give vou strings 
with the bonnet, whenever you want them. 

Q. Do vou not know, as a manufacturer, that they do not use these 
strings, to any extent, at all? 

A. I know that. 

Q. Do vou not know that on these small hats, the sample shown here, 
they have used them almost entirely ? 

A, Yes, sir, 

(). Has not that been so for the last 20 years ? 

A. I think it has, 

(). Are not these goods—it matters not to what uses they are put—hat 
trimmings rather than dress trimmings ? 

A. Not in my judgment. 

Q. Are not these narrow samples of velvet used for binding ladies’ slip- 
pers? 

A. Yes, sir. I have also seen them used for binding men’s coats. They 
also run them through lace capes. 

Q. You would not call them a coat trimming, because they are used for 
that purpose? 

A. No, sir. 

Q. Or a shoe trimming, or aslipper trimming, because they are used for 
that purpose ? 

A. No, sir. 

Q. Are not the characteristics of these goods rather that they are in- 
tended for the purposes of trimming straw hats, and other hats and bon- 
nets used by ladies, then that they are used for trimming dresses ? 

A. As far as my judgment goes, F should think not. 


70 Witiiam EF. Perkins, sworn. 
By Mr. VALENTINE: 
Q. With what firm are you connected ? 
A. Young, Smyth, Field & Co. 
Q. Of what class of goods can you speak ? 
A. Of the velvet ribbons only. My business is to buy this class of 
goods, 
Q. What are these velvet ribbons, and how are they used ? 
A. I buy them as a dress trimming, and sell them for that purpose. I 
wait on trade sometimes, 
Cross-examined, 
By Mr. KINGSTON : 
Q. How do you determine that they are used as dress trimmings ? 
A. We do not deal in any millinery goods, and we receive and use that 


for that purpose. 


A. Not so much in trimming hats as they are as strings. All the milli- 
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Q. Then they are not millinery goods because you do not deal in them? 

A. I do not recognize them as such. 

Q. Your trade is a general jobbing trade to small and larger places in 
the city and through the country ? 

A. Yes, sir. 

Q. And while you are not supposed to be a millinery house and deal 
in millinery goods, such as feathers and things of that kind, may not these 
things be sold by those to whom you sell them for millinery purposes ? 

A. 1 always sell them as dress trimmings, and I do not know them in 
any other light. Ido not know for what purpose the people use them 
that finally buy them. 

Q. You simply sell them, and you do not know them as hat trim- 
mings ? 

A. I do not know them as hat trimmings. 


71 Winuis M. LEIGHTON sworn. 


By Mr. VALENTINE: 


Q. What firm are you connected with ? 

A. Sharpless Brothers. 

Q. Which of these samples are you acquainted with ? 

A. I am more familiar with the velvet ribbon, This velvet ribbon is 
what is called cotton-back velvet ribbon. It has been used for various 
purposes, It has been used for millinery, but during my term of buying 
I have sold those goods mostly for dress trimmings. 

Cross-examined, 
By Mr. Kineston : ° 

Q. How long have you been in this business ? 

A. Lhave been buying ribbons about three years. Prior to that I sold 
ribbons over the counter since 1871. Then these same goods were suld 
for dress trimmings. I was with a Boston firm then, Sheppard, Norwell 
& Co. We had a large dressmaker’s trade, and we sold. this grade in 
quantities to dressmakers for that purpose, 

Q. Did you sell any to the millinery trade ? 

A. We sold some, but very little. We had a large millinery trade, but 
they bought millinery velvets, and I do not know anything about the sale 
of them. I sold ribbons by the yard to customers that did dressmaking 
and bought them for that purpose. 

Q. Were you a wholesale or retail house? 

A. It was a retail house; they were retailers and jobbers. They kept 
all classes of velvets, and kept them in their silk department. 

Q. Were not some of these goods sold to milliners ? 

A. I say there were some sold to milliners, but not very much. I sold 
some to milliners myself. 

Q. Have they not been used from time to time with much less fre- 
quency ? 

A. No, sir. 

Q. W hat kind of velvet do you sell for hat trimmings? 
A. Satin-back. 

Q. Has that been used all the time ? 
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A. It has been used more or less ever since I knew anything about it. 
I have seen it when I first went to sell to Sheppard, Norwell & Co., in 
1871. 

Q. Do you say that satin- back velvet ribbons are used almost exclu- 
sively for millinery purposes? 

A. Not exclusively. The cotton-back are not used at all to speak 
72 of; the satin-back are used a great deal. They are used also for 
dress trimmings. ‘The satin-back velvet is used more extensively. 

Q. You use velvet ribbons for trimming your hats now ? 

A. I bought the millinery department ‘goods for, I guess, six months 
in 1883, and [ did not use any cotton-back velvet ribbons at all. We 
used nice silk ribbons, fine quality, and nice satin-back velvet ribbons, 
but no cotton-back ribbons of any description. 

Q. The silk and cotton back are the same as to the face ? 

\. The face of them has the same appearance. There may be a little 
difference in quality ; but we never could use the eotton-back on a hat, 
simply because it would show the back, unless it would lay down flat. 

(). Here are two hats trimmed with cotton-back velvet. 

A. Yes, sir. I never saw a hat trimmed before with it in my life. It 
could be used that way, of course, if anybody wanted it, but the satin-back 
has a finer appearance. 

Q. In the absence of satin ribbon would you use cotton-back for the 

same purpose ? 

A. I think not. We would use piece velvets, because they could hide 
the back. They could hide it intrimming. But I cannot trim a hat, and 
I could not tell you how. Tt can be done, though. 


CHARLES T. Berovu sworn : 
By Mr. VALENTINE: 
Q. What firm are you connected with ? 


A. Joel J. Bailey & Co., general jobbing and nothing business. I am ‘ 
their buyer. 
Q. Are you familiar with this goods spoken of? 


A. I am familiar with the velvet ribbons. 

Q. For what purpose are they used? 

A. I have always considered them as a dress trimming. 

Q. Bought and sold them as such, and known them as such ? 
A. Yes, sir. 


Cross-examined. 


By Mr. Kinaston : 
Q. How long have you been buying these goods ? 
A. 15 or 18 years, 
Q. Your testimony is directed to these ribbons ? 
73 A. Simply the ribbons, 
Q. Can you tell by whom these goods are consumed, whether by 
dressmakers or milliners? 
A. We know a great many cases when selling goods. Our trade is a 
general trade, and I say I have always considered them such, and that is 
what I bought them for. 
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By a Juror: 
Q. Do you import these goods directly or purchase them in the market? 
A. I always purchase them in the market; we have never imported’ 
them. 
Q. You do not know from your own knowledge what duties were paid? 
A. Not from any experience of the kind; we never imported them di- 
rectly. 
By Mr. Krxaston: 
Q. From whom do you buy? 
A. Meyer & Dickinson, and from Ezra Meeser & Co., New York. 
They are French and German importers of all classes of 
Q. They import millinery 5? 
A. I do not know. 
Q. Meyer & Dickinson deal in millinery goods? 
A. I could not say. 


WituiaM H. RoTrHERMEL sworn. 


By Mr. VALENTINE: 
Q. What firm are you connected with? 
A. I am connected with the firm of Hood, Bonbright & Co. as buyer of 
velvet and silk ribbon. 
Q. Look at these ribbons and state what they are. 
A. We call them silk and cotton mixed velvet ribbons. We buy and 
sell them as dress goods, used for trimming dresses, 


Cross-examined. 


By Mr. KinGston : 
Q. How do you know they are used for trimming dresses ? 
. We buy them and sell them for that purpose. They may be used 
for various other purposes. We buy them for that purpose and 
| sell them because persons ask for them. 
Q. Do they not buy them for the trimming of hats ? 
A. I would not like to say ; I have no doubt they do in some instances. 
Q. Do you sell goods yourself ? 
A. I do. 
Q. Did they never ask you for ribbon of this width for the trimming 
of a hat? 
A. No, sir; they only asked me for ribbon for trimming dresses, be- 
cause it comes under our line of business, I suppose. 
Q. You do not deal in millinery — 
A. No, sir; we are not conside a millinery house, but ary grede 
and notions. 
Q. You do not have hats trimmed up, like Sichel & Meyers? 
A. No, sir. 
Q. You do not sell to the people that want those goods? 
A. Not as a rule. 
Q. Then you mean to say that the majority of these goods are used for 
dress trimmings because you sell them for that — in your house ? 
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A. I have always known them as a trimming of that kind, and I have 
known them for twenty years. 7 

Q. Have you not known them within that period to be used for trim- 
ming hats and bonnets ? 

A. Yes, sir; I have. 

Q. Have you not known them to be almost entirely used, from year to 
year, for the trimming of hats ? 

A. Tecan not say that [ did. 

(2. Have you not known that it is only occasionally that they are used 
for trimming dresses, as fashion dictates ? 

A. Certainly. 

Q). Within a period of eight or ten years, or twenty years, would it 
not be for two or three years that it would be used but very little for 
trimming dresses by reason of the fashion? . 

A. That is the reason that at some periods they sell better than others. 

Q. Do you not know that they are used to a very slight extent for trim- 
ming dresses compared to their use in trimming hats? 

A. I do not. 

Q. Do you not know that the last year they have used no velvets in 
dress trimmings ? 

A. Not to any very great extent. 

Q). How about the vear before that ? 

A. Yes, sir; I think we sold more before. 

Q. Does not the use of these velvets on ladies’ dresses depend almost 

entirely upon the prevailing fashion ? 
75 A. It does; su does anything else. [say that at times we sell 
larger quantities than at other times. I am not in the dress-mak- 
ing business, and they ean trim: them on anything they have a mind to. 

Q. During the summer season do they use velvet ribbons to trim 
d resses ? 

A. They do. 

Q. Do vou not know that they are used almost every season to trim 
hats—straw hats and other hats ? 

A. It is out of my line; I could not say. 


Ropert McMENAMIN, sworn, 

by Mr. VALENTINE: 

Q. With what firm are you emploved ? 

A. George H. Oberteuffer’s Son. We represent the firm of Oberteuffer 
in New York in silk ribbons and other goods. We are mostly in the 
ribbon line ; velvet ribbons. 

Q. How are such ribbons used ? 

A. They are used for various purposes. I am a salesman, and I sell 
them generally as a dress trimming. 


Cross-examined. 


By Mr. KinaGston : 3 
Q. How do you know they are sold as a dress trimming ? 
A. My reason for stating that is I have sold ‘them all over this city 
and in most of the Western cities, and as a rule the best part of my sales 
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were to houses—dress-trimming houses or notion houses. My sales to 


millinery houses were very small in connection with the other Sar ein: 


I simply sold to the larger houses. We are importers and are only sup- 
posed to sell to the larger houses. 

Q. Have you ever offered to sell Grroning these goods ? 

A. Yes, sir; when he was with Wanamaker. 

Q. He was not a dress buyer, was he? 

A. No, sir; he was what I considered a ribbon buyer. 

. He was the millinery buyer ? 

A. I always knew him as the ribbon buyer. I knew him to be in 
charge of the millinery department. 

Q. And you sold him cotton-velvet ribbons ? 

A. The same class of goods, but a better quality. 


76 JOSEPH A. MARRON, sworn. 


By Mr. VALENTINE: 


‘Q. What firm are you. connected with ? 

A. Sharpless Brothers. I am buyer for the velvet department. 

Q. Will you look at these velvets and tell us what they are for? 

A. They are used for dress trimmings the waist of a combination 
dress and for whole suits. 

Q. Are they used exclusively or generally as millinery goods ? 

A. They are not. We sell a omel portion for millinery purposes, but 
a very small portion. They are sold more especially for dress trimmings 
and waists and things of that kind. 

Q. Do you know anything about plush or ribbon ? 

A. No, sir; I do not know anything about them. 


Cross-examined., 


By Mr. KInGstTon : 


Q. Upon what do you base your knowledge? 

. I base my knowledge on selling them. I have sold that kind for 
iw and for waists, and [I have sold different shades as well for 
dress goods. 

Q. Is that the character of velvets which you usually sell for dress 

ls ? 

A. We sell this character as well as heavier characters of velvets for 
that same purpose. 

Q. You are not a millinery house ? 

A. We havea millinery department, and our millinery man buys most 
of his velvets from me, but he comes very seldom, not half often enough ; 
yet he comes whenever he wants them. 

Q. What kind of velvet does he use? 

A. Velvets such as these and heavier goods, too. 

Q. When he wants velvet trimming he comes down to you ? 

A. Yes, sir; sometimes he gets this identical thing in weight ; some- 
times a bit heavier. 

Q. How about velvet ribbon ? 

A. I have seen them on dresses for dress trimmings, and to my obeser- 
vation I very seldom saw them on bonnets and bats. 
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Q. You do not know that at this very moment there are hats in your 
window trimmed with it? 
A. I have not observed them. 
77 Q- That is an inferior quality of velvet? 
. It is a low grade of silk velvet. 

Q). — not the pile of that wear off more quickly by rubbing ° ? 

A. No, sir; you can not very well rub this off by rubbing it. We sell 
velvet, I can not say a very much lower grade than this; I guess that is 
about as cheap as any that is made. But “they make a good bit narrower 
velvet than that, which is also used for trimming and dress purposes—1 5 
or 16 inch goods. 

Q. The width has nothing to do with the use? 

A. We sella great many more narrow goods than wide. From 15} 
to 19 inches is the popular selling velvet. We do not sell 22-inch goods 
as we used to. 

Q. That is the only way to make dresses and waists out of this narrow 
velvet ? 

A. Yes, sir; we have narrower still than that. 


WILLIAM A. PIERCE sworn. 
By Mr. VALENTINE: 

QQ. What firm are you connected with? 

A. Strawbridge & Clothier. I buy trimmings, buttons, notions, rib- 
bons, Ke. 

Q. Look at these ribbuns. Are you familiar with them ? 

A. Yes, sir; they are cotton-back velvet. I know that as a dress 
trimming. I do buying. 


(Cross-examined., 


By Mr. KINnGstTon : 

Q. How do you know these are dress trimmings ? 

A. Because we sell them as dress trimmings almost exclusively. Our 
salespeople say they sell them as dress trimmings. I know they ask 
sometimes for velvet ribbons for a dress trimming. They are sometimes 
scarce and the discounts are very low. . 

Q. Do you not know that these goods at times have very little sale as 
compared with other times ? 

A. At times they are very cheap and very little used. I have sold 

ribbons for 14 years 
78 Q. In that period of time have there not been considerable periods, 
two or three years, when there would be scarcely any trade at all for 
them ? 

A. You can not say scarcely any. There would not be so much as at 
other times. For instance, in the winter season there is very little trade, 
but it always revives in summer for white suits. 

Q. The sale of these velvet ribbons are dependent entirely upon the 
fashion ? 

A. Not entirely, but almost entirely. 

Q. In your experience have there not been times when these trimmings 
have not been used at all ? 
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A. No, sir; there have been times when they were used to a very small 
extent. 

Q. How often have velvet ribbon trimmings been fashionable during 
the time you have been acquainted with then—more than two or three 
seasons ? 

A. Half: a dozen times or more. 

Q. At those times you had large quantities of it ? 

A. Yes, sir. 

Q. Have they not been used all the time during that period for a trim- 
ming of hats? 

A. No, sir; I do not think thev have. Tam not at all familiar with 
the millinery business. 

Q. You only know they have been called for and are sold in your store 
as dress trimmings ? 

A. Yes, sir; and I bay them as such. 


EVERETT SELLERS sworn. 


By Mr. VALENTINE: 

QQ. What firm are you connected with ? 

A. Custer, Son & Co. I am retail ribbon buyer. 

Q. Look at these ribbons and tell us what they are used for. 

A. They are cotton-back velvet ribbons used for hat trimmings and 
dress trimmings. I have known them to be used for beth purposes. 

Q. Can you give us any estimate as to the proportions ? 

A. That depends a good bit upon the fashion. Some summer seasons 
they are used srowet for dress trimmings, and other seasons they are 
used extensively for millinery and hat trimmings. 

(No cross-examination. ) 


79 Miss ELIZABETH JOHNSON sworn. 


By Mr. VALENTINE: 

Q. What firm are vou engaged with? 

A. Sharpless & Sons, 8th and Chestnut. I have been at the ribbon 
counter for the last vear. 

Q. Be kind enough to look at these ribbons and tell us what they are, 
so far as you can judge. 

A. That class of goods is used, according to my knowledge, for dress 
trimmings. 

Q. Do you sell them as such in your place? 

A. Yes, sir; largely. To my knowledge there are very few of them 
sold for millinery purposes, 


Cross-examined, 


By Mr. KInGston: 
Q. How long have you been in this business ? 
A. Well, I have been at that particular department for about a year. 
That is the only time I know about these things. 
Q. You sell a great many satin-back ribbons? 
A. Yes, sir; [have sold those principally for millinery Puspoon, he- 
cause the cotton lacks show through.° 
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Q. Do you know how long it is since satin-back ribbons have been 
used ? 

A. No, I do not, on account of not being in the department for a very 
long time. I could not say that. I should judge it would be four or five 
years back. | 

Q. Before that time they used cotton-back velvets ? 

A. I do not remember about that. 

Q. ‘They had no other kind to use? | 

A. They generally used the broad velvet by the piece. . , 

Q. (Hat shown witness.) They would not trim the character of hat . ’ P 
similar to that with a satin-back velvet, would they ? 

A. Well, i have never sold the other for millinery purposes, so I could 
not say. : 

Defendant rests. , | 
80 And thereupon both sides close, and counsel for the defendant , 
requested the learned judge to charge the jury as follows : 

I. That if the jury should tind that the goods in question are not spe- 
cially enumerated or provided for, and that the silk is the component ma- { 
terial of chief value, then the rate of duty should be fifty per centum ad 

-y 
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valorem, and your verdict should be for the defendant. 

LI. That if the jury should find that silk is the component material of 
chief value of the goods in question, and that they are suitable for and are 

asionally used sor hat trimmings, but that they are generally used for 
other purposes, then as they are not exclusively or specially used for hat 
trimmings they can not be said to be “used for making or ornamenting 
hats” within the meaning of the act of Congress so as to subject them toa 
duty of twenty per centum ad valorem, and your verdict should be for the 
defendant. 

IIL. That if the jury should find that the goods in question can prop- 
erly be classified under Schedule M, act March 3, 1883, as “ trimming, 
used for making or ornamenting hats,” not specially enumerated or pro- 
vided for in said act and subject to a duty of twenty per centum ad va- 
lorem, and can also properly be classified as goods not specially enumer- 
ated or provided for, of which silk is the component material of chief value 
and subject to a duty of fifty per centum ad valorem, then as two rates of 
duty are applicable to the goods they should be classified as subject to a 
duty of fifty per centum, as this is the higher rate, and your verdict should nl 
be for the defendant. - 

IV. That unless the jury should find that the goods in question are not : ; 
specially provided for and that by their style and character they are fitted } 
only for use or making or ornamenting hats, then your verdict should be 

for the defendant. 1 
81 Counsel for the plaintiffs requested the judge to charge the jury a it 
as follows : 

I. That if the jury tind the goods in question are used for making or 
ornamenting hats, their verdict should be for plaintiff. 

Il. That where the articles are named or described in one section of the 
tariff act and a duty so imposed thereon, general terms in the same act, 
although sufficiently to comprehend such articles by which a higher rate 
of duty is fixed, are not applicable to it, and will not prevail to make such 
higher rate of duty; and, that if the jury find the goods in question are 
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hat trimmings used for making or ornamenting hats, and also find that 
silk is the component material of chief value, the verdict should be for 
y the plaintiff. 

III. That the clause imposing a duty on hat trimmings being subse- 
quent in the act to the clause imposing a duty on articles of which silk is 
the component material of chief value, if the jury find the goods are hat 
trimmings used for making or ornamenting hats, and also that they are 
articles of which silk is the component material of chief value, that the 

¥ subsequent clause imposing the duty at twenty per cent should be taken 
f as showing the latest and final intent of the law-makers, and the verdict 
| should be for the plaintiff. 

1V. That if the jury find the goods in question are known and used as 

hat trimmings, used for making or ornamenting hats, although they may 
be used from time to time for other purposes, their verdict should be for 
' the plaintiff. 

And the judge instructed the jury as follows : 

Gentlemen of the jury : Very few words will suffice to state all the law 
{ necessary to guide you in your determination of this case. The plaintiffs 
’ were importers of certain goods, specimens of which have been exhibited 


before you. The enstom-house officers assessed upon these goods a 
“v 


duty of fifty per cent. ad valorem under the following clause of the tariff 

act : 

“All goods, wares, and merchandise not specially enumerated or pro- 

vided for in this act, made of silk or of which silk is the component 

82 material of chief value, fifty per centum ad valorem.” 

There is no question as to the component materials in the case 
before us. The articles are made of silk and cotton, and silk is the ma- 
terial of chief value. Therefore, if there were nothing else than this*clause 
of the law to guide the officers in the adjustment of the duty, the duty of 
fifty per cent. would be properly imposed in this case. 

The plaintiffs, however, claim that the importation in question is not 
within the scope of this clause, but has been specially provided for tn 
another clause of the tariff act, and that therefore the duty imposed under — 
the section of the act quoted was not property assessable. The question 
is under which clause the duty is to be assessed. The other clau-<e of the 
act, and under which the duty according to the plaintiffs onght to have 
pt been assessed, is us follows: 

» “Hats and so forth, materials for braids, plaits, flats, laces, trinimings, 
tissues, willow sheets and squares, used for making or onamenting. hats, 
bonnets, and hoods, composed of straw, chip, grass, palm-leaf, willow, hair,’ 
whalebone, or any other substance or material not specially enumerated or 
provided for in this act, twenty per centuin ad valorem.” 

As to one portion of these goods, the hat plush, it is admitted that the 
fifty per cent. duty Was erroneously assessed, because under the evidence 
that material is not only chiefly but entirely used in the making or orna- 
menting of hats within the meaning of the last clause just read. Upon 
this portion of the goods, therefore, the plaintiff is entitled to recover the 
difference between the duty charged and that properly chargeable. The — 

| remaining merchandise consists of ‘velvet ribbon, and what has been by a 

+ number of witnesses denominated millinery velvet. You are to determine 


whether the collector properly charged a daty of fifty per cent. ad valorem 
on these goods. 
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In ascertaining that fact you will inquire whether these materials are 
used for making or ornamenting of hats, bonnets, and hoods, composed of 
straw, &e. Upon this question you have the testimony of witnesses—and 
the witnesses on both sides agree on this particular point—that these ma- 
terials are adapted to use and are used toa greater or less extent in the 
making and omamenting of hats, bonnets, hoods, &e. 

It is the use to. which these articles are chiefly adapted, and for which 
they are used, that determin’s their character within the meaning of this 
clause of the tariffact. It would in my judgment be a fair construction 
of the meaning of this act to say that because certain articles are indiffer- 
ently adapted for use for different purposes either of these purposes may 

determine the rate of duty. It is the predominant use to which 
833 articles are applied that determines their character. It certainly 

could not have been the intention of Congress in framing this clause 
of the law to admit the importation, at a low rate of duty, of articles which 
may be used for certain purposes, but which are used chiefly for another 
and different purpose. 

You will therefore determine to which use these articles in question are 
chiefly devoted. If they are hat trimmings, and used for making and 
ornamenting hats, then the rate of duty imposed was excessive, and the 
plaintiff is entitled to recover the excess. 

If, however, in the determination of this question of facts, you find the 
articles to be chiefly used for other purposes, you will find for the defend- 
ant. The question is simply and purely one of fact, namely, what is the 
predominant use to which these articles are devoted. As you determine 
that question you will return your verdict. 

As to the defendant’s points, the judge said: The points other than the 
third being substantially covered by the plaintiff's, are answered by the 
answers to the plaintiffs points. The defendant’s third point is refused. 

As to the plaintiff's points, the judge said : 

1. If the evidence shows that the goods upon which the duty was 
charged are adapted to use and are used for various purposes other than 
for trimming hats, the jury must be satisfied that the use to which they 
are chiefly applicable and for which they were employed was in making 
or ornamenting hats, to bring them within the scope of the clause of the 
tariff act imposing a duty of twenty per cent. 

2,3, & 4. Subject to the qualifications stated in the foregoing answer 
to the first point, the three remaining points are affirmed. 

And thereupon the counsel for the defendant did then and there except 
to the aforesaid charge of the Gourt, as follows : 

First. Because the learned judge declined to charge as requested in de- 
fendant’s first, second, and fourth points, to wit: 

([) ‘That if the jury should tind that the goods in question are not 
specially enumerated or provided for, and that silk is the componant ma- 
terial of chief value, then the rate of duty should be 50 per centum ad 

valorem, and your verdict should be for the detendant. 
S4 ({L) That if the jury should find that silk is the component ma- 
terial of chief value of the goods in question, and that they are suit- 
able tor and are occasionally used for hat trimmings, but that they are gen- 
erally used for other purposes, then, as they are not exclusiveiy or specially 
used for hat trimmings, they can not be said to be “ used for making or or- 


j 
d ‘ 
i 
i , 
\ 
\ i 
j . 
' 
’ 
— 
_ 


a —2. 


HARTRANFT, COLLECTOR, ETC., VS. LANGFELD ET AL. a5 


namenting hats” within the meaning of the act of Congress, so as to sub- 
ject them to a duty of only twenty per centum ad valorem, and your ver- 
dict should be for the defendant. 

(IV) That unless the jury should find that the goods in question are not 
specially provided for, and that by their style and character they are fitted 
only for use for making or ornamenting hats, then your verdict should 
be for the defendant. 

But qualitied his answer by charging that these points, being substan- 
tially covered by the plaintiffs, are answered by the answers to the plaint- 
iffs’ points. 

Second. Because the learned judge declined to charge as requested in 
the defendant’s third point, to wit: 

(IIL) That if the jury should find that the goods in question can prop- 
erly be classified vee 8 schedule “ M,” act March 3, 1883, as “ trimmings 
used for making or ornamenting hats,” not specially enumerated or pro- 
vided for in said act, and subject to a duty a gine per centum ad va- 
lorem, and can also properly be classified as goods not specially enumer- 
ated or provided for, of which silk is the component material of chief value, 
and subject to duty of fifty per centum ad valorem, then, as two rates of 
duty are applicable to the goods, they should be classified as subject to a 
duty of fifty per centum, as this is the higher rate, and your verdict should 
be for the defendant. 

Third. Because the learned judge charged the jury that, “ if the evidence 
shows that the goods upon which the duty was charged are adapted to use 
and are used for various purposes other than for trimming hats, the jury 
must be satisfied that the use to which they are chiefly applicable and for 
which they are employed was in making or ornamenting hats, to bring 
them within the scope of the clause of the tariff act imposing a duty of 
twenty per cent.” 

And that, “subject to the qualifications stated in the foregoing answer 

to the first pint, the three remaining points are affirmed.” 
85 And thereupon the counsel for the defendant did then and there 
except to the aforesaid charge and opinion of the said court, and 
inasmuch as the said charge and opinion, so excepted to, do not ap 
upon the record, the said counsel for the said defendant did then and there 
tender this bill of exceptions to the opinivn of the said court, and requested 
the seal of the judge aforesaid should be put to the same, according to the 
form of the statute in such case made aa provided. And thereupon the 
aforesaid judge, at the request of the said counsel for the defendant, did 
put his seal to this bill of exception, pursuant to the aforesaid statute in 
such case made and provided, this 8th day of October, A. D. 1886. 
W. McKennan, [SEAL.] 
Cir. Judge. 
86 UNITED STATES oF AMERICA, 
Eastern District of Pennsylvania, act: 

I, Samuel Bell, clerk of the circuit court of the United States of Amer- 
ica, for the eastern district of Pennsylvania, in the third circuit, do hereby 
certify the foregoing to be a true and faithful copy of the original pleas 
and proceedings in the case of Abram M. Langfeld, et al. vs. John F 
Hartranft, collector &c., No. 3, April session, 1884, on file and now re- 
maining among the records of the said court in my office. 
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lin testimony whereof T have hereunto subseribed my name and attixed 
the seal of the said court at Philadelphia, this 9th dav of October, in’ the 
vear of our Lord one thousand eight handred and eighty-six, and of the 
Prdependence of the [ nited Stites the mone hiaadlred nel eleventh, 
[sian | Sameer. BELL, 
| Clerk of CoC. 


(Livdorsed:) No. Sessions. PSS.) Cireuit eourt of the United States, 
eastern district of Pennu-vivania., Certitied CODY, 


Si Supe tne Court of the United States. 


Joun b. PAR PRANET, COLLECTOR OF THE ) 
port (yt Phitdevdel polite, pricannitetl in Crror, | Jomder ino error, 


“x, Lida, 
LANGFELD ET AL... DEFENDASTS IN ERROR, | 


And affterwnards, ta wit, etl the <econed Monday oft ¢ letober, in = term, 
the said defendants in error, by Tremain & Tylor, their attorneys, come 
here inte oun sinned sii\ thasat there is lo error either in) the record or pro- 
eeedings atoresaid or in the giving of the judgment atoresaid, 

And they pray that the satd Supreme Court, before the justices thereof, 
how here, mia procecd to oXsmine its well thre recorad ane proceedings atore- 
said as the matters atoresaid above assigned tor error, and that the judg- 
ment aforesaid in-form atoresaid given may be in all things afthirmed, 
We, 

Tremain & TYLer, 
Attorne ys for Defendants in Error. 

SS (Indorsement:) T140. >United States Supreme Court. 1886, 

Oct rterm. No. Lido. John bk. Tart rinit, collector of the port of 
Philadelphia, plaintith in error, vs. Langteld et al. detendants in error. 
Joinder inerror,  “TPremain & ‘Pyler, attvs tor dett's in error, 167 Broad- 
way, N.Y. City. Office Supreme Court U.S. Filed Nov. 26, 1886, 
James HL. Melvenney, clerk. 


(Indorsement on cover :) FE. Pennsvivania CLC. U.S. Ne. 750.) John 
I, Lheart ranet, eollector of customs for the clistriet ot Vhiladélphia, plaint- 
iff in error, ve. Abram M,. Laneteld, Aaron Liehten, Moses HH. Lichten, 
and Tlenry M. Rosenbaum, trading as Langteld, Liehten & Company, 
Kiled October 135, TS86. 
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Ju the Supreme Court of the Muited Stuter 


! OcrToBER TERM, 1887. ae 


ve Joun F. HARTRANFT, COLLECTOR OF ) 
customs for the district of Philadel- oe 
phia, plaintiff in error, ! 
" va. , 
ABRAM M. LANGFELD, AARON LICH- No. 750. 
ten, Moses H. Lichten, and Henry 
M. Rosenbaum, trading as Langfeld, 
Litchten & Co. 


IN ERROR TO THE CIRCUIT CUOCRT OF THE UNITED ' 
( STATES FOR THE EASTERN DISTRICT OF PENNSYL- 4 
VANIA. 
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In the Supreme Court of the United States. 


OcToBER TERM, 1887. 


Jounxn F. HArTRANFT, COLLECTOR OF ) 
customs for the district of Philadel- 
phia, plaintiff in error, 

vs — 

ABRAM M. LANGFELD, Aaron Licu- ( No. 750. 
ten, Moses H. Lichten, and Henry 
M. Rosenbaum, trading as Langfeld, 


Lichten & Co. j 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYL- 
VANIA. 


MOTION TO ADVANCE 


Ard now, January 9, 1888, comes the Attorney-Gen- 
eral for the United States, and moves the court to advance 
the above-stated case, to be heard at such time as may 
suit its convenience, on the ground that it is a revenue 
ease, in which the United States are concerned, and the 
questions involved therein affect the generai public inter- 
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est, in that an authoritative determination of the true in- 

terpretation of the clause of the customs laws involved is 

necessary to their just ahd uniform administration, as will 

more fully appear by reference to a copy of a letter from 

the Secretary of the Treasury herewith submitted. 

A. H. GARLAND, 
Attorney-General, 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., December 20, 1887. 
The honorable the U.S. ArrorNEY-GENERAL : 

Sin— | 

[ have the honor to request, in case it meets with vour 
convenience, that the case, No. 750, of Jno. F. Hartrantt, 
Collector, &e., plaintiff in error, against A. M. Langfeld 
ef al., now pending in the United States Supreme Court, 
may be advanced for argument, so that it may be dis- 
posed of by the court at as early a day as practicable. 

The main question involved in the suit, is as to the seope 
of the clause in Schedule N, paragraph 448, of the Tariff 
act of March 3, 1883, which imposes a duty of 20 per 
cent. ad valorem, on materials for hats, ete., the Govern- 
ment taking the position, through the plaintiff in error, 
that such clause applies only to the materials therein 
specified, and others, which are commercially known as 
materials for hats, and which may be exclusively used for 
that purpose, while the defendant in error claims that it 
applies to a large number of articles, which, although fit 
for use for other purposes, are generally used for the pur- 
pose of making and trimming hats. 

The Appraisers of the five principal ports of the United 
States were recently convened to investigate and report 
recommendations as to the operation to be given to such 
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clause ; but they did not agree as to such operation or in 
their recommendations. The difference in duty under the 
different clauses claimed to apply to such importations, is 
about 30 per cent.; and large amounts are involved on 
which interest is accumulating. 

In this connection your attention is called to the opinion 
of vour predecessor, Mr. Brewster, dated February 15, 
1884, on the subject. 

An early authoritative disposition of this case is re- 
quested, inasmuch as it is understood that there are now 
pending in the different U. S. cireuit courts over three 
hundred: suits involving the same question, that large 
sums of money are depending on the result, which, if the 
decision is adverse to the Government, are daily increas- 
ing, by reason of the accumulation of interest, and as a 
decision is desired for the purpose of definitely fixing the 
proper classification of a merchandise under the exist- 
ing tariff acts, 

Respectfully Yours, 
C. S. FAIRCHILD, 
Secretary. 


—— ial 


Iu the Supreme Court of the United States. 


OcToBER TERM, 1887. 


JOHN F. HARTRANFT, COLLECTOR OF 
customs for the district of Philadel- e? 
phia, plaintiff in error, 

vs. 

ABRAM M, LANGFELD, AARON No. 750. 
Lichten, Moses H. Lichten, and 
Henry M. Rosenbaum, trading as 
Langfeld, Lichten & Company. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYL- 
VANIA. 


BRIEF FOR PLAINTIFF IN ERROR. 


PO ET SI 


Hun the Supreme Court of the United States. 


(xXroner Tera, 1887. 


ay Joun F. HARTRANFT, COLLECTOR OF 
customs tor the district of Philadel- 
phia, plaintiff in error, 
rs, } . — 
Abram M. LAanGrenp, Aron No. 690. 
Lichten, Moses H. Lichten, and 
Henry M. Rosenbaum, trading as 
Langfeld, Lichten & Company. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYI- °* 
VANTIA. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE, 


This suit was brought in the court of common pleas, 
No. 1, for the county of Philadelphia, and on the 5th of 
March, 1884, was certified to the circuit court of the 
15093 
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United States for the eastern district ot Pennsylvania, 


| The plaintiils claimed, the defendant as collector of cus- 
toms, had illegally exacted duties from them on certain 
| importations of silk, or merchandise of which silk was 
the component material of chief’ value, at the rate of 50 
per centum ad valorem, alleging that only 20 per centura 


ad valorem should have been charged under the clause of 
the tariffact which relates to materials for making and 
ornamenting hats, and hat trimmings. The true construe- 
tion which should be given to the last clause referred to 
is the question involved in the case. 


TTT RCE 


The question arose on the alleged erroneous instruction 
of the court to the jury, in which the merchandise im- 
ported was silk goods, but was not shown to have been 
: materials in the form of braids, plaits, flats, laces, trim- 

mings, and willow sheets or squares, On the 7th of 
April, 1886, the jury found for the plaintiff $856.56, on 
which judgment was entered on the 19th of April, 1886. 


SPECIFICATIONS OF ERROR. 


First. The court erred in declining to charge as re- 
| quested in defendant’s first point, which is: 


: That if the jury should find that the goods in 
question are not specially enumerated or provided 
for, and that silk is the component material of chief 
value, then the rate of duty should be 50 per centum 
ad valorem, and your verdict should be for the de- 

fendant. 


© 
>) 


Second. The court erred in declining to charge as_re- 
requested in defendant’s second point, which is : 


That if the jury should find that silk is the com- 
ponent material of chief value of the goods in question, 
and that they are suitable for, and are occasionally 
used for hat trimmings, but that they are generally 
used for other purposes, then as they are not exclu- 
sively or specially used for hat trimmings, they can- 
not be said to be used for making or ornamenting 
hats, within the meaning of the act of Congress, so 
as to subject them to a duty of only twenty per 
centum ad valorem, and your verdict should be for 
the defendant. 


Third. The court erred in declining to charge as re- 
quested in defendant’s fourth point, which is— 


That unless the jury should find that the goods in 
question are not specially provided for, and that 
by their style and character they are fitted only for 
use for making or ornamenting hats, then your ver- 
dict should be for the defendant. 


The answer to the above points, by the court, is— 


If the evidence shows that the goods upon which 
the duty was charged are adapted to use, and are used 
for various purposes other than for trimming hats, 
the jury must be satisfied that the use tu which they 
are chiefly applicable, and for which they were em- 
ployed, was in making or ornamenting hats, to bring 
them within the scope of the tariff act imposing a 
duty of twenty per cent. 


Fourth. The court erred in declining to charge as re- 
quested in defendant’s third point, which is— 


That if the jury should find that the goods in ques- 
tion can properly be classified under Schedule M, act 


Mareh 3, 1883,as trimmings used for making or orna- 
inenting hats, not specially enumerated or provided 
for in said act, and subject toa duty of twenty per 


centum ad valorem, and can also be properly classi- > 
| fied as woods not specially enumerated or provided tor, 
of which silk is the component material of chief vatue, 
| and subject toa duty of fifty per centum ad valorem, 
then, as two rates of duty are applicable to the goods, 
F, they should be classified as subject to the duty of fifty { 


per centum, as this is the higher rate, and vour verdict 
should be for the defendant. 


ifth. The court erred in charging the jurv as follows: 


You will therefore determine to which use these 
articles in question are chictly devoted. If they are 
hat trimmings, and used for making and ornamenting 

| hats, then the rate of duty imposed was excessive, and 
| the plaintiff is entitled to recover the excess, 

It. however, in the determination of this question 
of tacts, vou fined the articles to be chiefly used for 
other purposes, you will find tor the defendant. The 
question is ‘simply and purely one of fact, namely, 
What is the predominant use to which these articles 
are devoted? As von determine that question, you 
will return your verdict. 


Sixth. The court erred in charging the jury that— 


If the evidence shows that the goods upon) which 
the duty was charged are adapted to use, and are used 
, for various purposes other than for trimming hats, 

the jury must be satisfied that the use to which they 

are chiefly applicable, and for which they were em- 

ployed, was in making or ornamenting hats, to bring 

‘them within the scope of the clause of the tariff act 

imposing a duty of twenty per cent. 


BRIEF OF ARGUMENT. 


Be 
—— 
The merehandise on which the duties in this case were 
| assessed are thus described by the court in its opinion : 
4 There is no question as to the component materials 
! in the ease before us. The articles are made of silk 
and cotton, and silk is the material of chief value. 
(Ree., p. 53.) 
This statement is fally sustained by theevidence. The 
collector assessed the duty under the ‘last paragraph of 


Schedule L of the act of the 5d of Mareh, 1883 (22 U.S, 


Stats., }. 510), whieh declares : 


All goods, wares, and merchandise not specially 
enumerated or provided for in this act, made of silk, 
or of which silk is the component material of chief 
value, fifty per centum ad valorem. 

The plaintiff claimed, and the jury found, under the 
instruction of the court, that the duty should have been 
assessed under the following paragraph of Schedule M of 
the same act (22 U.S. Stats., p. 512): 

Hat~ and so forth, materials for: Braids, plaits, 
Hats, laces, trimmings, tissues, willow-sheets and 
~quares, used for making or ornamenting hats, bon- 
nets, and hoods, composed of straw, chip, grass, palm 
leaf, willow, hair, whalebone, or any other substance 

‘ or material not specially enumerated or provided for 
in this act, twenty per centum ad valorem. 


It is respectfully submitted the charge of the court and 


the answers te the points misled the jury from the real 
question involved in the case, to a foreign issue, by sub- 


stantially instructing it that the inquiry was whether 
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fixed in the statute: that 


or squares.” 


seems to be clearly erroneous. 


. 
Is 


’ 


* * * composed of straw, chip, 


in 


x 


the 


K * 


form 


these materials had a predominant use for “ making and 
ornamenting of hats, bonnets, or hoods” (Ree., p. 54, top of 
page); whereas a true construction of the statute requires 
that the inquiry which should have been submitted te the 
jury was whether the materials imported were “ braid, 
plaits, flats, laces, trimmings, willow sheets and squares 


used for 


making and ornamenting hats, bonnets, and hoods.” 

The construction of the court was that any material of 
which the predominant use was for the making or orna- 
menting of hats, bonnets, and hoods, not specially pro- 
vided for, should be classified under this clause. It is 
contended the true construction is that the use of the ma- 
terial must not only be for making and ornamenting hats, 
bonnets, and hoods, but it must be in some of the forms 


of either 


“ braids, plaits, flats, laces, trimmings, tissues, willow sheets, 


The construction placed upon the paragraph by the 
court renders the words last quoted utterly useless and 
redundant. If it be read with these words omitted, it 
will have the very signification placed upon it by the court. 
The words quoted were intended as a boundary and limi- 
tation as to what materials for hats, bonnets, and hoods 
should be embraced in the articles to be classified under 
this paragraph, and the disregard of this clause in the 
paragraph by the court in instructing the jury that the 
principal use alone was to be treated as the only limit, 


7 
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The construction now contended for is clearly sustained 
— by the following opinion of Attorney-General Brewster, 
rendered in reply to a request of the Secretary of the 

Treasury : 


DEPARTMENT OF JUSTICE, 
' Washington, D. C., February 15, 1884. 
Hon. Cuas, J. Foncer, 
Secretary of the Treasury: 

Sir: By your letter of the 19th of November last 
my attention is called to certain provisions in the 
tariff act of March 3, 1883, chap. 121, and an opin- 
ion is requested from me as to the proper construc- 
tion thereof. I have now the honor to submit the 
following, in compliance with your request : 

In Schedule N of that act it is provided— 

* Bonnets, hats, and hoods for men, women, and 
children, composed of chip, grass, palm-leaf, willow 
or straw, or any other vegetable substance, hair, 
whalebone, or other material, not specially enumer- 
ated or provided for in this act, thirty per centum 
ad valorem.” 

The question arising upon this provision I under- 
stand to be :—whether the words “ not specially enu- 
merated or provided for in this act” apply to the 
articles designated (i. e. bonnets, hats, and hoods for 
men, women, and children), or to the material of 
which they are composed. 

A similar question is also understood by me to 
arise upon the following provision in schedule N of 
the same act. 

“ Hats, and so forth, materials for: Braids, plaits, 
flats, laces, trimmings, tissues, willow sheets and 
squares, used for making or ornamenting hats, bon- 
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nets, and hoods, composed of straw, chip, grass, 
palm-leaf, willow, hair, whale-bone, or any other 
substance or material, not specially enumerated or 


provided for in this act, twenty per centum ad on a 
valorem,” 
Upon consideration, I am of the opinion that the . 


words referred to were meant to apply to articles of 
the description mentioned, and not to the material 
out of which such, articles are made. The aim of 
the provision is to classify, for revenue purposes, 
eertain articles of manufacture, and to subject them 
to the particular duty thereby imposed; and to 
signify that it is intended to be a ye neral one, cov- 
ering all such articles, is the object of the words 
in question, It is meant to comprehend bonnets, 
hats, ete., of whatever material composed, which 
are not elsewhere in the act “ specially enumerated 
or provided for”. Thus while hats of wool, being 
specially provided for in schedule Ky, as not within 
its scope, it must be deemed to embrace hats of silk, 
these not being elsewhere in the act specially enu- 
merated or provided for. 

The words * not specially enumerated or previded 
for in this act”; as employed in this provision, apply 
in my opinion to the articles (braids, plaits, laces, 
trimmings, tissues, ete.) used for making or orna- 
menting hats, bonnets, ete., and not to the material 
of which those articles are composed. This view is 
founded upon the same ‘considerations upon which 
the construction given by me to the first mentioned 
provision rests, 

I am, sir, very respectfully, 
BenJAMIN Harris BREWSTER. 

Attorney General. 


This opinion was heartily approved by Secretary Fol- 
ger, as will appear from the following letter : 


—— (6226.) 
SILK HATS AND HAT-TRIMMINGS, 


Treasury DEPARTMENT, 
: March 7, 1884. 


Sir: | have considered the matters stated in the 
letter of the appraiser at your port, dated the 3d. 
instant, copy enclosed, in regard to the opinion of the 
Attorney-General, embodied in a cireular of this De- 
partment of the 27th ultimo, relating to the duties 
on hats and hat-trimmings, made wholly or in part 
of silk, under the act of March 3, 1885. 

I am satisfied that the opinion contains a proper 
construction of the law, and hence cannot withdraw 
my acquiescence therein. 

The allusion in said circular to decision 5542 was 
intended to accomplish this result, that no goods 
should be classified under paragraph 448 of Sched- 
ule N unless it appeared that they were by their 
stvle and character evidently fitted only for the pur- 
poses named, whether they were ribbons or other 
classes of fabrics. 

Action will be taken accordingly. 


* ‘ * . ra * 


Very respectfully, 
Cas, J. FOLGER, 
‘ Secretary. 
CoLLectors oF Customs, Philadelphia Pa. 


The construction given to the paragraph now under con- 
sideration in the opinion quoted is that the words “ com- 
posed of straw, chip, grass, palm-leaf, willow, hair, whale- 
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bone, or other substances or materials not specially 
enumerated or provided for in the act,” apply to the clause 
“braids,” ete. If the paragraph be transposed to con- 
form to this view it would read : 


Hats and so forth, materials for: Braids, plaits, 
flats, laces, trimmings, willow-sheets and squares, 
composed of straw, chip, grass, palm-leaf, willow, 
hair, whalebone, or other substances or materials not 
specially enumerated or provided for in this act, used 
for making and ornamenting hats, bonnets, and 


hoods. 


To this construction the first clause quoted in the opin- 
ion, Which is a prior paragraph in the same schedule, bears 
corroborative testimony. It fixes the duty on the hats 
manufactured when composed of the same material that 
is set forth in the clause under consideration. If all kinds 
of material that entered into the manufacture of manufact- 
ured hats had been intended to be admitted at 20 per 
centum ad valorem, the legislative intent would have been 
manifested by simply saying the materials for making and 
ornamenting hats above stated, 20 per centum ad valorem. 
But the legislature intended that only the materials for the 
hats when imported in the forms described in the para- 
graph under consideration should be embraced in the clas- 
sification under this clause. 


The subject-matter of the enactment sustains the con- 
struction contended for. Materials of all kinds for hats, 
bonnets, and hoods for men, women, and children—the 


1] 


thought suggests infinity. Such a realm, presided over 
by Fancy as its ruler, with Whim as its prime minister, 
and Fashion its code, is comprehensive as creation, un- 
stable as the wind, and undefinable as the formless spirit 
that stood before Eliphaz the Temanite in the “ visions of 
the night, when deep sleep falleth on men.” The deepest 
aves of the ocean, the snow-capped mountain, the mine, 
the meadow, the brook, the river, the nest, the den, and 
all the products of the whirling machinery of enterprising 
human ingenuitv—each furnishes a centingent for a do- 
main so vast. 

The legislature recognized the approximate infinitude of 
the subject-matter, and the impossibility of administering 
the Jaw unless the material for making and ornamenting 
hats, bonnets, and hoods for men, women, and children 
should be restricted within some reasonable bounds. To 
accomplish this limitation they first declared the materials 
should be limited to such as had been provided for in the 
manufacture of hats, bonnets, and hoods, and, second, that 
that material should be further limited to so much thereof 
as should be imported in the forms of braids, plaits, flats, 
laces, trimmings, tissues, willow sheets and squares. The 
court ignored this last limitation, and relegated the unde- 
finable subject to the jury without the proper legal re- 
striction. 


IV. 


The importations were of silk, or silk was their com- 
ponent material of chief value. In the clause of the act 
of 1883 under which the duty was assessed, as these were 
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expressly and specifically provided for as to all such mate- | 
rial as had not been provided for before the paragraph for 
silk was introduced in the aet, and as the clause under 


which the duty was assessed is prior in the act of 1883 to 
the clause under which the plaintiffs’ claim, there was no - 
subject-matter left for the general clause under which the 
plaintiffs seck to classify, to act upon. 

But if the merchandise could, with equal propriety, 
have been classified under either of the general clauses, 
the provision of section 2499R. S., which provides 


“Tf any non-enumerated article equally: resembles 
two or more enumerated articles cu which different 
rates of duty are chargeable, there shall be levied, 
collected, and paid on such non-enumerated article 
the same rate of duty as is chargeable on the article 
which it resembles paving the highest daty ;” 


would, require the duty to be assessed as it was by the 
defendant. 


¥. 
[n the sixth error assigned the court says: 


“The jurv must be satisfied that the use to which 
they (the goods) are chiefly applicable, and jor which 
they were employed, was in making or ornamenting 
hats,” Ke. 

This last qualification, “and for which they were em- 
ployed,” could not have been the intention of the law- 
maker. The duty was to be assessed and collected pre- 


sumptively before the goods were emploved in any use. 


The instruction given would require the collector to sus- 


pend the assessment until he should know how the goods 


were used or emploved. That use or employment of the 

eoods might not take place for vears after the importation 

was made. The law clearly did not intend the classifica- 

tion should be required to await such an uncertain event. 
G. A. JENKS, 


Nolicitor- ( reneral, 


Supreme Court of the United States. 


—_—_ 


JOHN F. Harrranrr, Collector of 
Customs for the District of Phila- 
delphia, 


Plaintiff in Error, a 


AGAINST No. 750. 


ABRAM M. LANGFELD and others, 
Defendant in Error. 


In Error To THE Circurr Court oF THE UNITED 
STATES FOR THE EASTERN District oF PENNSYLVANIA. 


BRIEF AND ARGUMENT FOR DE- 
FENDANTS IN ERROR. 


Statement. 


This writ of error is to review a judgment rendered 
upon a verdict for $856.56 in favor of importers against 
the Collector of the Port of Philadelphia for alleged 
illegal exaction of duties on two specified importations 
of imported merchandise, which duties were paid under 
seasonable protests and appeals to the Treasury De- 
partment, ‘all in due form according to the Act of 
Congress” (Rec., p. 10). The plaintiffs below had 


claimed upon three invoices. At the trial one invoice 
was withdrawn, because the merchandise was “ cotton 
velvets,” which was dutiable (Rece., p. 9) by that name, 
and which had been correctly assessed in accordance 
with the (cotton) duty payable on that commodity eo 
nomine. 

That the Court below, after mature deliberation, was 
satisfied with its instructions, and that the verdict fol- 
lowed the law, and the evidence appears from its sub- 
sequent hearing and denial of the Collector's motion for 
a new trial (Rec., fol. 22). 

The commodities upon which the plaintiffs below 
claimed a recovery before the jury had been assessed 
by the custom officers at 50 per cent. a/ valorem (Rec., 
p. 53), and seem to have been included in invoices 
which contained other goods that had been assessed 
in part at 40 per cent. as “cotton velvet” under 
Schedule [ (Ree., p. 9), and in part at 20 per cent. 
as “purely and exclusively” “ millinery ribbons” 
(Rec., fol. 59). The articles upon which plaintiffs 
below recovered were “ millinery trimmings” or “ hat 
trimmings.’ Upon the trial the Government con- 
ceded that upon a certain portion of the importa- 
tions the “ fifty per cent. duty was erroneously as- 
sessed, because under the evidence that material (7. e., 
those importations) is not only chiefly but entirely used 
in the making or ornamenting hats ” (Rec., p. 82). The 
testimony of the Government expert and examiner upon 
the goods (not hatters’ plush) covered by this admission 
was: “Q. What have you to say about the sample of 
plush? <A. I think that is millinery plush used for 
covering ladies’ hats, but not men’s hats. Q. That is 
its principal use? A. Yes, sir; almost exclusively ” 
(Rec., fol. 57), “ ‘millinery purposes’ is covering for 
ladies’ hats ” (//.). 

‘“ Hatters’ plush "—which means plush for men’s 
hats—is eo nomine dutiable at 25°¢ ad valorem, as per 
Schedule N. J/i/lmery plush is not the same com- 
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modity, but is a species of millinery trimmings, or mil- 
linery velvet, which is dutiable—as thus conceded. by 
the Government—at twenty per cent. ad valorem under 
the hat material clause herein quoted. What part of 
the excess of $856 duty covered by the verdict arises 
from this particular excess is not disclosed by the 
record. 

Samples of the imported merchandise in question 
were produced in evidence, and testimony was delivered 
in great detail describing the commodities in contro- 
versy, their distinguishing characteristics and use. 

That the articles in question were trimmings was not 
disputed by anybody. The only controversy was as to 
whether they were /at trimmings. 

Witnesses, officers, parties, counsel, Judge and jury 
were, as the record shows, all of one mind as to the ar- 
ticles being trimmings, and some of them hat trim- 
mings. 

The real struggle was as to which of the articles were 
not hat trimmings; but were of some other class than 
for hats or for millinery use. 

Items from the record illustrating this controversy 
of fact are that such merchandise was sometimes 
invoiced as hat trimmings although the “ the invoicing 
is immaterial” (Rec., p. 16), known as hat trimmings 
(Rec., p. 18); and was commercially known as 
hat trimmings (/b., p. 32); other witnesses de- 
clare them dress trimmings (Ree., p. 46); or do 
not know them as fat trimmings (p. 45), and in 
this respect sustain the Government Examiner in the 
only reason he gives (Rec., p. 33) for not classifying al/ 
the goods in accordance with the importer’s claim. 

The Court, after reciting the statute and telling 
the jury to see “if they (the articles) are 
hat trimmings and used for making ~ and 
ornamenting hats” (fol. 83), further explained 
that the question was “simply and purely one of fact.” 
They were to inquire whether the commodities in ques- 
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tion were “ used for making or ornamenting of hats, 
bonnets and hoods.” “ /f they are iat trimmings 
and used for making and ornamenting hats, then the 
rate of duty imposed was excessive and the plaintiff is 
entitled to recover the excess,” (Rec. fol. 83). 70 the 
charge in this respeci no exception was taken, or objection 
suggested, | 

Upon all the testimony—which it may here be con- 
ceded was in some instances contradictory—the jury 
found a verdict for the plaintiffs ; thus holding that ac- 
cording to the amount represented by that verdict, the 
goods were of the description mentioned in the tariff 
clause reading : 

“fats, and so forth, materials for¢braids, plaits, 
flats, laces, trimmings, tissues, willow sheets and 
squares, used for making or ornamentrng hats, bonnets, 
and hoods, composed of straw, chip, grass, palmleaf 
willow, hair, whalebone, or any other substance or 
material not especially enumerated or provided for in 
this act, twenty per centum ad valorem.” 

The District Attorney for the Collector necessarily 
conceded by his requests below that there was a ques- 
tion of fact forthe jury ; and there was indeed no ob- 
jection on the part of fhe Government to submitting 
the issue of classification to the jury. 

Some of the Government witnesses thought that 
some of the commodities had a use for dress trimmings 
as distinguished from // trimmings ; and testimony to 
this effect was controverted. The extent and character 
of such use as distinguishing the articles for commercial 
purposes was submitted to and determined by the jury. 

This result need not be re-examined here; and 
should not in anywise be disturbed unless the Court 
made some erroneous ruling which contributed to bring 
about that result. 

It is now respectfully insisted that the conclusion 
reached by the verdict upon the questions of fact 
should not be disturbed. 


5 
If, therefore, the record discloses no question (and 
none can be raised) concerning the propriety of sub- 
mitting the case to the jury, the only issues to be con- 
sidered on this writ of error arise upon certain of the 
instructions given or refused for the guidance of the 
jury. 


Whether the description given by the testimony to a 
commodity which is the subject of revenue does or 
does not correspond with language used in the tariff, is 
a matter of fact. 

Unless, therefore, the record discloses an agreement 
of the parties touching such a description, or a concur- 
rence of testimony upon which some pertinent question 
of law necessarily arises, the determination of this fact 
controls the rate of duty. 

In the case at bar the Court briefly stated the ten- 
dency of the evidence as claimed on both sides, pro and 
con, declared the issue to be one exclusively of fact, 
and left it to the jury to find for the plaintiffs, in so far 
as the commodities corresponded with the tariff descrip- 
tions of materials for hats, or trimmings for making or 
ornamenting hats; and in so far as the commodities 
were not specially enumerated or provided for by such 
description, that then, silk being the component material 
of chief value, the rate of duty should be fifty per cent., 
and the verdict should be for the defendant. 

This was the issne, and was so stated by the Court 
below. 

“This instruction was clear and accurate, and it 
covered the entire ground of the controversy. Nothing 
more was necessary to be said. No amount of verbiage 
would have improved it. The jury could have had no 
difficulty in applying it intelligently to the facts before 
them ” (quoting from Swayne, J., in Recknagle vs. 
Murphy, 102 U. S., p. 199). To this the additional 
quotation from the same opinion is equally pertinent : 
“ It is needless to notice specifically the several as- 
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signments of error. They relate to the instructions 
viven and to several asked for * * * and refused 
by the Court. As regards the former we have ex- 
pressed our approval. If the latter were in conflict 
with it, they were properly refused for that reason. 
Conceding that they were correct the instruction given 
was sufficient for the case. Nothing more could, there- 
fore, be required of the Court” (/b., 200). 


The defendant’s contention based on the refused in- 


structions specified in the assignments of error is in 
effect that the jury were xo? told to find for the defend- 
ant in case they believed that the commodities were 
capable of being used for any other one purpose except 
for making or ornamenting hats. This is the funda- 
mental proposition underlying defendant’s third and 
fourth requests (fol. 84), as well as defendant’s excep- 
tion to the contrary proposition by which the jury were 
instructed (under exception) that they “ must be satis- 
fied that the use to which they are chiefly applicable 
and for which they are employed was in making or orna- 
menting hats to bring them within the scope of the 
clause of the Tariff Act imposing a duty of twenty per 
cent.” 

[t cannot fairly be said that any other question thaa as 
above stated is presented on this writ of erv or. 

The fifth specitication of error in the Government 
brief is unwarrantably assigned, because there is no exr- 
ception Whatever to that portion of the charge there 
quoted. 

[It should also be noted that the Court below, by 
affirming (fol. 83) as it qualitiedly did plaintiff's second, 
third and fourth points, charged, that if the jury find 
that the goods are hat trimmings, “ known and used as hat 
trimmings, used for making or ornamenting hats, al- 
though they may be used from time to time for other 
purposes, their verdict should be for the plaintiff” (Rec., 
p. 53, fol. 81). 

The topics covered by the requests were covered prop- 


| 
| 
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erly by the charge as made and the points as affirmed, 
qualified or denied. The goods in question were either 
specifically enumerated by the tariff clause describing 
| articles dutiable at twenty per cent., which clause was 
recited to the jury; or, if not, then the goods were 
comprehended within the more general provision for 
_ “all goods, wares and merchandise not specially 
enumerated or provided for in this’ act (Tariff, 1883), 

: 

| 


made of silk, or of which silk is the component mate- 
rial of chief value, fiftv per centum ad valorem.” This 
clause was also recited to the jury, in a charge which 
fairly left it to them to locate the articles under either 
description. 

If dutiable by law under one clause they were not 
dutiable under the other. As the Court left it for the 
jury to locate the articles under the one or the other 
| clause, according as they might find the facts to be, 
two rates of duty could not be applicable. All the 
prayers refused comprehended topics upon which 
proper instructions had been given. 

Thus it is submitted by defendants in error that the 
judgment below was correct. 

For a discussion addressed to the specific assignments 
of error, see the following 


I. 


The following is the paragraph in Schedule N of the 
Tariff Act of March 3d, 1883 (22 Stat., p. 512-511), un- 
der which this case arrises : 


‘* 448. Hats, and so forth, materials for: Braids, plaits, flats, 
laces, trimmings, tissues, willow sheets and squares, used for mak- 
ing or ornamenting hats, bonnets or hoods, composed of straw, 
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chip, grass, palm-leaf, willow, hair, whalebone, or any ciher sub- 
stance or material not specifically enumerated or provided for in 
this act, twenty per centum ad valorem.” 


In the same schedule is also found the following 
paragraph, which being elsewhere alluded to by way of 
illustration, may for convenience be quoted here : 

‘* 400. Bonnets, hats and hoods for men, women and children, 
composed of chip, grass, palm-leaf, willow or straw, or any other 
vegetable substance, hair, whalebone or other material not specially 


enumerated or provided for in this act, thirty per centum ad 
ralorem.” 


Thus the completed article is dutiable at thirty per 
cent., and the enumerated commodities used in manu- 
facturing and completing the hat or bonnet. are dutiable 
at twenty per cent. 

Under any fair rule of interpretation the words of the 
first quoted clause comprehend the commodities de- 
scribed by the testimony in the case at bar. Both by 
the testimony and in the statute these commodities are 
described by terms of substantive description, whereby 
they are distinguished from other similar fabrics. The 
testimony and the statute distinguish them by reason 
of their USE and regardless of their special commercial 
names, if, indeed, any such with certainty there be. 

Thus, millinery plush—(a species of velvet fabric com- 
posed of silk and cotton), conceded by the Government 
to be dutiable at twenty per cent. as one kind of trim- 
ming for making or ornamenting hats—other millinery 
velvets, millinery velvet ribbons, are all millinery 
trimmings ; and comprise, perhaps, the largest class 
of commodities described in the statute as “ trim- 
mings used for making or ornamenting hats, bonnets 
and hoods.” Fairly and honestly they are “ materials 
for hats,” and they also are “trimmings” “ used for 
making or ornamenting hats,” within the plain mean- 
ing of the statute. 


II. 


This Court has authoritatively inter- 
preted the tariff paragraph under exam- 
ination, in a case arising under one of the 
nouns in the phrase co-ordinate with the 


” 
noun “ trimmings. 


If the commodities involved in the case at bar were 
three kinds of “ Braids” for hats, etc., instead of spe- 
cies of “ Zrimmings” for hats, etc., this case would 
correspond iu perfect detail with the case of Zimmer- 
man vs. Arthur, 6 Otto, 124. 

There the proofs showed that there were cotton 
‘braids that were used for hats, and cotton braids that 
were not used for hats. The tariff had placed one rate 
of duty on the cotton braids generally ; and a lower 
rate of duty on “Braids, * * * laces, trimmings, 
ete., * * * used for making or ornamenting hats, 
bonnets and hoods, composed of straw * * * or 
any other substance or material not specially enumer- 
ated or provided for ”—the same paragraph now under 
examination, 

This Court held the case to be a clear one; that the 
special clause relating to hats withdrew to itself the 
cotton articles mentioned which otherwise would fall 
under’ the cotton schedule; and that braids made of 
cotton and used for hats were subject only to the lower 
rate—the millinery duty ; while other cotton braids 
would be classified in the cotton schedule at the higher 
rate of duty. 

Thus in the case at bar the “ trimmings” used for hats 
and bonnets, composed as they are of silk and cotton 
mixture, should be classified under the paragraph 
denoted by the verdict. 

As upon the record the case at a cannot be distin- 
quished in principle from the Zimmerman case, it is 
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respectfully submitted that the ju/gment should be 
affirmed upon that authority. 


IrT. 


There is a well-defined class of articles 
having their substantial commercial value 
as trimmings used for making and orna- 
menting hats, bonnets and hoods. 


As *‘ hats, bonnets and hoods” are worn in various 
stvles by men, women and children of all classes and 
conditions, the class of merchantable “commodities hav- 
ing this commercial use is to be detined by testimony. 
Concerning all of the trimmings covered by the record 
in the case at bar, the testimony establishes a practical 
line of classification that is simple and readily capable 
of upplication in any given instance. Thus, in the case 
at bar, the distinguishing characteristics pertain to the 
adaptability of the articles there under consideration to 
the millinery trade. ‘“ Millinery purposes ” are in terms 
recognized and described by witnesses. For instance, 
a certain kind of plush is called a millinery plush ; and 
certain kind of ribbon, a millinery ribbon ; or velvet, a 
millinery velvet. Some plushes, ribbons and velvets 
are not millinery articles, and are not intended, adapted 
for, or used as millinery articles. Special kinds of such 
articles, however, have no other value in commerce ex- 
cept for“ millinery purposes.” Thus, one witness tes- 
tified touching a sample shown: “ That particular 
quality looks to me like velvet that would be used 
more than usually for millinery purposes” * * * 
What I mean “ by millinery purposes is, covering for 
ladies’ hats.” “ This particular color is a_ millinery 
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color, as well as the quality” * * * As to another 
sumple shown, the witness said: “That is millinery 
plush used for covering ladies’ hats, but not men’s 
hats.” By THE Court: Q. That is its principal use ? 
A. Yes, sir; almost exclusively” (Record, fol. 57). 
This witness was the government examiner, called for 
the defendant. He further distinguished what he 
called “a pure millinery ribbon” from other ribbons, 
indicating samples of both. The Court asked him what 
some of the ribbons were used for, and he said: “ For 
millinery purposes, purely and exclusivly” (Record, fol. 
59). The same witness said that in the perform- 
ance of the duties of an appraiser, very close 
distinctions as to value had to be made. In 
doing so, he classified some of the cotton 
velvet at fifty per cent. because it was composed of silk 
and cotton, silk being chief value; while he passed 
another sample containing all silk and no cotton at 
twenty per cent., the latter being, in the judgment of the 
witness, a millinery article (Rec., p. 35). The latter 
articles, it seems, had previously been erroneously class- 
ified at fifty per cent. instead of-as millinery articles. 
The witness then further explained that “‘ there was an 
appeal taken on the silk ribbon, and after an exhaustive 
inquiry, the department came to the conclusion that 
those goods were used exclusively for millinery pur- 
poses, and so gave the importer his appeal at twenty 
per cent.” The witness was then asked: “Q. Was it 
not the opinion of the Department that if these goods 
were used for millinery purposes, although they might 
sometimes be used for other purposes, you were to rate 
them that way? A. They have subsequently modified 
one decision in that respect. Q. Subsequently, they 
modified it if these goods were used for both purposes, 
but for one purpose more than the other? A. That 
is, in so far as silk ribbons are concerned ” (Record, 
fol. 60). See Appendix B. Indeed, the same witness 
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says that as to some articles “ the commercial designa- 
tion of those goods is millinery ribbons.” 

Thus it appears from the conduct of the Government 
business, as well as by the experience and testimony of 
its officers, that there is a practical distinction utilized 
for commercial purposes in the classification of articles 

that are or that are not adopted to the millinery trade. 

This classification, of course, as well for revenue as for 
commercial purposes, depends upon the fact in each 
instance. When this fact is in dispute, the preponder- 
ance of testimony as to the description should prevail, 
There is no other method of.determining such a dispute 
of fact; nor can this fact be withdrawn from possible 
dispute by intruding into the description the circum- 
stance that the article may have some exceptional use. 
In the presence even of such a circumstance, the ques- 
tion remains the same ; namely, is the article commer- 
cially adapted and used for millinery purposes ? szb- 
stantial use of course being intended. 

Upon this issue the finding of a jury after hearing 
exhaustive testimony describing the characteristics, 
adaptabilities, designations and uses of various articles, 
illustrated before the jury by samples exhibited, and 
by the detailed narratives of experienced commercial 
men, is not to be disturbed because a single witness 
might depese that he had used or had seen used articles 
in question for some other or different use. Such a 
witness, indeed, might have had-no other experience in 
respect to the article in question than the particular 
instance he narrated. It would be unreasonable to 
argue that such an instance would destroy the scheme 
of classification, otherwise abundantly established in 
testimony corresponding to the statute; or to argue 
that such an instance would withdraw the application 
of the statute. 

In further illustration of the commercial classifications 
established in this case, see citations from the testimony im 

Appendix “ A” to this brief. 
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Thus it appears in evidence in the case at bar, that 
there is a well-defined class of articles differing from 
other fabrics of the same materials, which have their 
value as merchantable commodities in their special 
adaptation for use in making, ornamenting or trimming 
hats and bonnets; or as the witnesses term it, in millin- 
ery purposes. Some witnesses think that some of such 
articles are so specially adapted to millinery or hat- 
ters’ use, that they cannot, indeed, be put to any other 
use ; while other witnesses concede that there may be ex- 
ceptional uses of this or that article. All witnesses 
agree, however, including the Government expert, that 
there are articles which are so fairly adapted to millinery 
purposes that their merchantability consists in such use. 
All the circumstances and descriptions as applied to 
each article in controversy were considered by the 
jury in arriving at the conclusion whether in fact all 
or any of the plaintiffs’ articles in controversy were or 
were not trimmings “ used for making or ornamenting 
hats, bonnets and hoods.” The conclusion of fact upon 
this issue was neither difficult nor impracticable. The 
witnesses, according to their experiences, readily dis- 
tinguished one class of trimmings from another ; and in 
so far as the amount of the verdict represented the 
articles in question it recorded the jury's decision that 
such articles did fairly belong to the class of commodi- 
ties that were “ TRIMMINGS” used for making or orna- 
menting hats. The testimony furnished the practical 
rule of classification that would suffice for any intelli- 
gent mind. The charge to the jury corresponded with 
the only practical test exhibited by the testimony. In- 
deed, the Court could not have charged otherivise, without 
intruding upon the exclusive province of the jury to weigh 
the descriptions and commercial classifications testified 
to. 

It is confidently submitted that it would have been 
an unwarrantable intrusion on the province of the jury 
if the latter had been instructed to limit their findings 
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ia such goods as they should be satistied could wot, 
under any circumstances, be used for any other purposes 
than for making or ornamenting hats. Such an in- 
struction would do violence to the practical classification 
by commercial men of the commodities in controversy ; 
would defeat the application of the statute in every 
cause where a single instance of exceptional use was 
testified to, and would practically annihilate any sub- 
stantial application of the tariff clause in contro- 
versy. 

It is respectfully submitted that the record in the 
case at bar exhibits a marked correspondence between 
the practical, the commercial, the tariff and the legal 
classification. 

The coincidences substantially establish that there is 
ad well-defined class of commodities having their chief 
commercial value in their use for trimming hats that are 
imported for that purpose : that are recognized in com- 
merce as TRIMMINGS for that purpose as distinguished 
Jrom TRIMMINGS for other purposes, and THAT ANYTHING 
THAT HAS ITS SUBSTANTIAL commercial use for TRIMMING 
HATS IS A TRIMMING, as the word itself denotes no one 
article, but includes a class of articles, 


IV. 


There is no evidence in this record (although the record 
afiords full exposition of the commercial usage respecting 
the article described) that the words “ material for hats,” 
and * trimmings” have any other or different significa- 
tion commercially than the same words have in thiir or- 
dinary acceptation. 


On the contrary the record shows that there exists a 
well-defined commercial class of articles which have their 
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substantial value in the use of trimming and ornamenting 
hats; that the articles covered by the verdict belong to 
that class, being trimmings for making or ornamenting 
hats or bonnets. 77immings for hatscomprise well-de- 
fined trade commodities that are used for trimming and 
making hats, and these particular articles were thor- 
oughly well designed for that commercial purpose. The 
“trimmings ” for a hat are distinguished from “ the body 
of the hat,” the “ things that are put on to finish it ;” as 
with men’s so “it is the same with women’s hats.” “Hat 
bodies” are named in the tariff (Sched. N). 

Among the ribbons there isa distinct class known as hat 
ribbons, and another distinct class known as bonnet rih- 
bons. THEY ARE MIILLINERY TRIMMINGS OR HAT TRIM- 
MINGS. This is the reasonable explanation confirmed by 
the evidence in the record. 

The diversity between the witnesses appeared to 
be only as to whether the special samples exhibited 
belonged to the millinnery trimming class or to some 
other trimming class ; and upon this diversity the jury 
acted. 

It is demonstrated, not only by the verdict but by the 
record, that there is a well-defined class of articles which 
have their substantial commercial value as merchant- 
able commodities in their special adaptation and use, 
as (materials for and as) trimmings ad . ° 
for making or ornamenting hats, bonnets or hoods. 

Upon this class Congress legislated in terms of com- 
mon speech. 

The Congressional description, the ordinary accepta- 
tion of language, and the commercial usage are all in 
accord. By this common standard the plaintiff's com- 
modities are aptly described ; and the sphere of opera- 
tion for the legislation under consideration unmistakably 
denoted. 


V. 


Under any fair rule of interpretation the words of the 
section under examination, fixing the duty upon materials 
for hats, must include the articles described in the testi- 


mony tn this case. 


Those articles are variously termed in the testi- 
mony hat plush (the claim on which the Government 
has conceded), millinery velvets and millinery velvet 
ribbons, plush ov velvet fabrics which are millinery 
trimmings used for making or ornamenting hats or bon- 
nets, Such articles are fairly and honestly “materials 
for hats,” and they also are “trimmings” “ used in 
making or ornamenting hats.” Had Congress intended 
to restrict the application of the section to articles of 
ornamentation, they certainly would not have inserted 
the words “for making or” before the words “ orna- 
menting hats, bonnets,” and so forth. /n the case at bar 
the articles are all trimmings, and trimmings are used 
both in making and ornamenting, as the testimony shows. 

The hat material clause is one of many similar tariff 
clauses intended to reach certain articles not elsewhere 
‘“ specially enumerated or provided for in the act,” and 
thus to draw within its descriptions the articles therein 
specially denominated, although some more general 
terms elsewhere might otherwise have comprehended 
such articles. 

The special articles thus included here are such as 
are represented by the leading nouns in the paragraph, 
to which nouns all the rest of the language is attached 
by way of description or limitation, ¢. ¢., the “ braids,” 
the “laces,” the “trimmings,” ete,/must be for the use 

described. Having fixed upon the article—the 
subject, the leading noun-—and? qualified it by the stat- 
utory use, the description begomes at once general and 
covers such an article for tat use, whether composed 


17 


of straw, hair, whalebone or any other substance or mate- 
rial. Hence it is natural the words of this paragraph 
should be, and they are, largely of a descriptive, rather 
than of a denominative character. This ‘is directly the 
case as to the particular words in such section affect- 
ing and describing the particular articles under investi- 
gation in the case at bar, to wit, “ materials for bats,” 
“trimmings,” “‘used for making or ornamenting hats, 
bonnets,” ete., ‘“‘ composed of,” ete., “ any” “ substance 
or material,” ete. It will be observed that the only 
pertinent noun of special description here is the word 
“trimmings ” (for the words “ materials for” are of the 
most general character). 

The word “ trimmings” is a noun made out of the 
participle of the verb “ trim,” and it is rather a descrip- 
tive noun than a name noun. Myr. Webster defines it 
aus “That which serves to trim, make right or fit, ad- 
just, ornament, or the like.” All these words used in 
this section, namely, “ materials for hats” and “ trim- 
mings used,” “composed of any material,” are emphat- 
ically words of common speech, as distinguished from 
words of art. Few men are so ignorant as not to know 
what is the meaning of the words “ material” and 
“trimming.” (The governmental obscurity in the 
cases at bar does not arise from any difficulty in under- 
standing the meaning of the words used in this section, 
but does arise in applying them to articles of com- 
merce; that is, the questions are really questions of 
fact as to whether a certain article is in fact a trimming 
used for making or ornamenting hats). There is no 
ambiguity or room for ambiguity in the meanings of the 
terms themselves. Controversies under them are artificially 
created by reason of diversified conditions of fact claimed 
to be included within or excluded from the stated descrip- 
tions. Such a covtroversy involves no question of con- 
struction or of interpretation, but only the simple issue of 
fact as to whether the articles, as described in the testi- 
mony, correspond with the tariff descriptions. Does the 
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natural import of common words in the statute describe 
the articles described by the witnesses? Upon this cor- 
respondence the jury have passed and there is no pro- 
vince for any legal dispute. Nor will this Court inter- 
fere with the result arrived at upon this issue of fact, 
unless in its settlement some rule of law has been 
clearly violated. it is submitted that there has not 
been any violation in the case at bar. 


VI. 


/t is, therefore, coneluded that the commercial meuning 
of the words of the ae that partic ularly apply to the 


* used for 


case at har, i €., “ trimmings 
making OF OPH nting hats, bonnets or hoods,” ft "Ce, does 
not differ from the ordinary smport of the words 
employed by Congress. It follows then that “ their inter- 
pre lation is within judicial knowledge and, therefore, 
matter of law” (quoted from Marruews, J., in 116 
U.S., p. 12, Marvel vs. Merritt). 

This rule is well settled, and its application is 
illustrated in Swan vs. Arthur, 103 UL S., 597, where it 
was sought to diminish the terms of description “ si// 
braids, si/A laces, s// galloons,” &e., by evidence of 
commercial usage. 

Warrr, Ch. J., said: “ While tariff acts are generally 
to be construed according to the commercial under- 
stauding of the terms employed language will be 
presumed to have the same meaning in commerce that 
it has in ordinary use unless the contrary is shown. 
Outside of commerce there can hardly be a doubt that 
laces, ribbons, galloons and braids made _ substantially 
of silk would be denominated silk goods. Until, 
therefore, it was shown that they were regarded 


differently by dealers it was mght to classify them at 
sixty per cent., 7 e., as si/k laces, &c.” “ All goods 
made substantially of silk will be treated as silk 
commercially unless it distinctly appears that commerce 
has given another name to the admixture” 

So, a/l commodities that are substantially “ trim- 
mings” used for making or ornamenting hats, &c., will 
be treated as such for revenue purposes, unless it 
distinctly appears that commercial usage had given 
some strange significance to these words of common 
speech. 

In Greenleaf vs. Goodrich, 101 U. S., 284, the phrase 
goods “ of similar description” being before the Court, 
STrone, J., said it was “not a commercial term.” 
While it was true that where words of art or phrases 
_ are novel or obscure as in terms of art, it was proper to 
explain them by reference to the art or science to which 
they were appropriate, the rule was not so when the 
words or phrases are familiar to all classes, grades and 
occupations ; and that the popular or received import 
of words furnishes the general rule for the interpreta- 
tion of public laws as well as of private transactions.” 
It must then be shown that the Legislature designed a 
departure from the natural and popular acceptation of 
language ; citing Maillard vs. Lawrence, 16 How., 251. 

Thus in the case at bar the noun * trimmings - 
in the statute is to receive its popular 
signification and natural import. 

[ts plural describes a class. To determine whether a 
commodity belongs to that class is a simple question of 
fact which any expert or jury may readily determine. 


VII. 


These articles, to wit: “ materials for hats, braids” 
and so forth, “and trimmings used for making or 
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ornamenting bonnets,” etc., not especially enumerated or 
provided for in this act, “are, within the meaning of the 
tariff laws, by this section especially enumerated and 
provided for as “ hat materials,” and so forth. All the 
sentences and clauses describing the articles under the 
several schedules in the aforesaid Tariff Act are in reality 
clauses of enumeration and provision within the mean- 
ing of the act, and the phrase “not specially enumer- 
ated or provided for,” means, not more particularly 
elsewhere enumerated or provided for in the act. 
This Court, in the case of Arthur vs. Sussfield, 96 
U.S. Reports, 128, has held that such clauses as this 
hat material clause are clauses of special enumeration 
and provision within the meaning of the tariff acts. In 
that case the question was whether spectacles made of 
glass and steel were dutiable under the third section of 
the Act of June 30th, 1864, which reads, “ on all manu- 
factures of steel, or of which steel shall be a compo- 
nent part, not otheririse provided for, 45 per cent.,” or 
under the ninth section of that act, which reads “ on 
pebbles for spectacles and all manufactures of giass or 
of which glass shall be a component material nof other- 
wise provided for, forty per cent.” Mr. Justice Hunt 
savs: “On the part of the Government, it is now in- 
sisted that the third and ninth sections of the Act of 
June 30th give a partial description of the articles 
taxed, but that neither is so complete as to exclude the 
other, and therefore neither description can be applica- 
ble; hence it is argued that spectacles must be treated 
as a non-enumerated article, and that equally resem- 
bling two enumerated articles, to wit: those of which 
steel is a component and those of which glass is a com- 
ponent, they must, under the similitude clause of the 
Act of August 30th, 1842 (5 Statutes, 565), pay the 
highest rate of duty chargeable on either of the articles 
they resemble. We are not able to assent to this course 
of reasoning. The similitude act applies only to non- 
enumerated articles. These goods are enumerated. 
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They fall under the description or enumeration of both 
sections, and, if either were absent, the description un- 
der the other would be sufficient. Thus, if it were not 
for that provision of the act describing ‘ manu- 
factures of which steel is a component part,’ 
there could be no difficulty in classifying them 
under that clause which described ‘ manufac- 
tures of which glass shall be a component material’ ; 
and if it were not for the provision describing 
‘manufactures of which glass shall be a component 
material,’ there could be no difficulty in classifying 
them under that clause which described * manufactures 
of which steel is a component part.’ The difficulty, it is 
said, may be solved in this way: First, that in the case 
of repugnant statutes, the later statute, or in the case 
of repugnant provisions of the same statute, the later 
portion of the act, is deemed to be the last expression 
of the legislative will ; and second, that when the same 
article is twice enumerated, the lower rate of duty must 
prevail. To these points many athorities are cited 
(Potter's Dwarris on Statutes, pages 170-744; Powers 
vs. Barney, 5th Blatchford, 202, 2nd Taunt, 109; 2 B. 
& Ad., 818; U.S. vs. Johnson, 17th Wallace, 504; U. 
S. vs. Ulman, 5th Benedict, 553). 

While passing upon this point, we prefer to place our 
opinion upon the connection in which the different 
articles are found in the statute. Neither in the 
yeneral use of language nor in commercial designation 
would it be understood that the unconnected expres- 
sion, ‘of which steel is a component part,” was in- 
tended to embrace spectacles. Steel may or may not 
form a part of the spectacles. The article will be as 
perfect without steel as with it. On the other hand, 
the term, ‘ pebbles for spectacles and all manufactures 
of which glass shall be a component material,’ naturally 
connects the glass manufacture with the spectacles. 
There could be no spectacles without them. * * * 
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Congress intended to embrace spectacles under this 
appropriate designation,” 

In other words, where there are two clauses of the 
Tariff Act, either of which, if it were alone, might be 
held to describe the articles, the Court will hold that 
section applicable which under all the circumstances of 
the case is the more “ appropriate designation ” of the 
articles. The intention of Congress in the matter Is a 
paramount consideration. 

The “ appropriate designation ” intended to apply to 
the articles in question in this case, under the Act of 
1883, is the hat material clause above quoted, and not 
the general silk merchandise clause above quoted. 


Ist. Because the articles in question are more spe- 
cifically enumerated, provided for and described in the 
hat material clause than they are in the silk clause. 
Materials for hats, trimmings used for making or orna- 
menting hats of any substance or material, is a more 


specific enumeration and description than goods, wares 

aml merchandise of silk. This Court, in the case of 
rvs. Zimmermann, 96 U.S. Reports, page 124, 
o this effect, when they decided in that case that 
ds used for making or ornamenting hats” was a 
specitic enumeration than “ cotton’ braids, insert- 
nd so forth, and all other manufactures of cotton 
sherwise provided for.” 


Yd. Although the two clauses are clauses of enumera- 
tion within the meaning of the Tariff Act, and as held in 
the case of Arthur vs. Susstield, above quoted, when 
compared with each other, the hat material clause is a 
clause of exact and specific enumeration or description ; 
while the silk clause isaclause of general enumera- 
tion of commodities whose substance was silk that were 
not elsewhere enumerated, e. ¢., si/4 bonnets would 
come under the silk clause at 50°%, except that all 
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bonnets, whether of silk or not, are enumerated as 
dutiable at 30 per cent. only. 


3d. Because such designation coincides with the pur- 
pose expressed in the title of the act on the part of 
Congress in passing the act, namely, to reduce taxation. 
The fair presumption is, therefore, that the changes 
that were made in the matter of classification had that 
object in view,and were made for that express purpose ; 
and it was the duty of the Court to effect that intent by 
construing the act liberally with that end in view. 


4th. Such a construction is also in accordance with 
the authorities declaring that in case of repugnant stat- 
utes, or in case of repugnant provisions of the same 
statute, the later portion of the act is to be deemed 
the last expression of the leyislative will. See cases 
quoted supra, in Arthur vs. Sussfield. 


5th. It is noteworthy that while the paragraph un- 
der examjnation mentions “ braids, laces, tissues, trim- 
mings, etc.” for hats, etc., these articles when not for 
hats are elsewhere described at other rates duty in 
many instances by the same names. 

Thus, “ cotton braids” at 35 %% in Schedule I, to- 
gether with “ cotton /aces” and “ cotton trimmings” at 
40 % ; this in association witl cotton gimps, cords, gal- 
loons, ete., all of which are also trimmings. “ Linen 
laces” at 30 °%% in Schedule J; /aces of gold, silver or 
other metal at 25 ° in Schedule N; “braids” of 
worsted and “ bindings ” at 50 °% ad val. and 30 cents 
per pound, together with other galloons, cords, tassels, 
fringes, gimps, ete. (all of which articles are trimmings) 
and “dress trimmings” (thus distinguishing these 
trimmings from Aa/ trimmings). In the same way that 
hat “braids” are not intended when “hair braids ” 
(35 %) and “ cotton braids,” and worsted “ braids” are 
elsewhere mentioned ; so hat “ laces ” or bonnet “ laces ” 


? 
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are not included in the cotton laces, linen laces, metal 
laces, ete., elsewhere mentioned ; and so hat “ trim- 
mings” are not included in the “ cotton trimmings,” 
“ dress trimmings,” worsted, wool, silk, linen or mixed 
trimmings elsewhere otherwise described. 
Again, the words, “ composed of straw 
any other substance or material” may be grammatically 
allied either to‘ braids ~* * * trimmings” or to 
‘hats, bonnets and hoods,” and the result does not af- 
fect our contention. Braids, laces, trimmings, &«c., are 
elsewhere provided for in the act when made of cotton, 
silk, worsted, wool, flax, linen, straw, palm leaf, hair, 
whalebone or mixed materials under clauses of appro- 
priate deseription (see Official Tariff, parags. 324, 395, 
325, 337, 427, 368, 442, 383, 362, 363). So all the 
“hats, bonnets and hoods” imaginable are specially 
provided for in parag. 400 (Sched. N). Hence to say 
that the phrase “ not specially enumerated or provided 
for in this act” limits the noun “ material” and does 
nit apply to the original and leading nouns of the para- 
vraph, ¢. ¢., braids, laces *  * — * trimmings, ete., is 
practically to annihilate the paragraph 448. The words 
‘composed of any material” must therefore be held to 
be descriptive adjuncts to the nouns designating the 
articles subjected to the twenty per cent. duty ; and all 
articles called for by those nouns as qualified by such 
adjunctive descriptions are subjected to the twenty per 
cent. duty, unless such articles be found to be else- 
where more “specially enumerated or provided for” in: 
the act. Some such articles are, e. g., the trimming of 
a dressed bird when it is for ‘* millinery ornaments” is 
subject to #fty per cent. duty (Sched. N, par. 429) ; 
and braids, laces and various trimmings when not for 
hats, etc., are subject to 35°¢, 40°¢ and other specified 
rates exceeding 20°. This is the declared law and is 
sv operated in the tariff administration. (Since the 
foregoing was prepared the Solicitor General’s brief is 
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found to be in harmony with this exposition and prac- 
tice.) 

It necessarily follows, therefore, that this is not a 
case where two rates of duty are applicable. If the 
special descriptions of the hat material clause apply the 
more generic provisions of the silk schedule do not ap- 
ply, and, on the other hand, if the articles are not those 
specially enumerated or provided for in the hat mate- 
rial clause then they do fall within the silk clause. 

In neither case are two rates of duty applicable, and 
the requests to charge pointed at such a conclusion 
were properly refused. In the case of Lahey vs. 
Arthur, 96 U. S., Reports, p. 113, there was a contro- 
versy as to whether an article being a lace and made of 
silk, was included within the special tariff enumeration 
specifiying “thread laces,” or in the more generic de- 
scription, in the silk schedule, providing for “silk laces.” 
The Court submitted the issue to the jury as to 
whether the specific term “ thread lace” applied to the 
lace in controversy, holding that in that event, the 
generic provision did not apply. This Court sustained 
the ruling, and declared that the specific enumeration 
prevailed, so as to withdraw the article from the general 
phrase, “ silk laces,” the terms of which were broad 
enough to include the ‘thread laces ” of silk. In such 
a case the conclusion of fact, that the article was a 
“thread lace” settled the classification, and but one 
rate of duty lawfully applied. See also Smith vs. 
Field, 105 U. S. Reports, 52. So in the case at bar, 
the finding of the jury that the articles were hat trim- 
mings concludes that fact, and thereby classifies the 
commodity under that hat trimmings rate of duty, leav- 
ing no room for the silk schedule to operate upon. 
Withdrawn from the silk schedule, it is nota case 
where two rates of duty lawfully apply. 

The articles being dutiable under the _ specific 
enumeration of hat trimmings, are not dutiable under 
the provision for non-enumerated manufactures of silk. 
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If not hat materials, they are dutiable at 50° as silk 
merchandise. In neither case are they dutiable at the 
two rates. The instances where the two rate phrase 
applies, are where a new commodity appears, or where 
a commodity is non-enumerated, and to which two 
tariff phrases are equally apt. The phrase is part of a 
paragraph uniformly held to apply exclusively to non- 
enumerated articles. 

Thus the question recurs, was there any error in 


tersely telling the jury Aovw to arrive at the conclusion of 


Fact, the charge | in respect to which has been shown to 
he correct. 

There was no objection or exception on the part of 
the Government to the action of the Court in leaving 
this precise question to the jury—the question whether 
the commodities were hat trimmings ; on the contrary, 
the Government's first,;second and fourth requests to 
charge implied that necessity and exhibited on the part 
of the Government acquiescence in and desire for such 
submission on the part of the Court. 

That the exceptions to the refusals to instruct, as re- 
quested in points numbered II. and IV. of defendant 
below are without force, is further evinced by the ab- 
sence of their discussion in the brief of the Solicitor- 
General. 


VIII. 


In view of the foregoing considerations, it would 
have been perfectly competent for the Court to have 
directed a verdict in tavor of the plaintiff in this case, 
if there had not been a dispute as to whether the goods 
in question were, as a matter of fact, “materials for 
hats ” and “ trimmings wse/ for making or ornamenting 
hats.” That dispute developed the main issue in the 


Se 
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case to be a question of fact, and determinable by the 
jury under proper instructions from the Court as to 
the meaning of the terms of the statute. In the case of 
Arthur vs. Zimmerman, 96 U.S., 124, the same ques- 
tion was involved, except that there was no dispute as 
to whether the articles were or were not materials for 
hats. A verdict upon the plaintiff's uncontroverted 


statement of facts was directed by the Court upon the 


precise issue presented by this writ of error in the case 
at bar, and the Supreme Court on appeal affirmed this 
direction. 

“ Cotton braids ” were specified in the statute, which 
signified, therefore, a/l cotton braids. As the particu- 
lar cotton braids in question were cotton /at braids 
used for hats, they were excluded from the cotton 
braids elsewhere mentioned eo nomine; and constituted 
the articles described by the tariff clause which provided 
for such exclusion. Hat braids were thus expressly 
enumerated. 

The action of the Court in the case at bar in leaving 
it to the jury to find as a matter of fact whether the 
articles were “ materials for hats,” to wit, “ Trimmings 
used for making or ornamenting hats,” or whether they 
were “ goods, wares and merchandise of silk not other- 
wise provided for,” was, therefore, in this case, entirely 
right. This was in fact a charge in accordance with de- 
fendant’s Point No. I. and of itself disposes of the first 
specification for error in the Government brief. 


IX. 


The instruction of the Court to the jury, that “if the 
evidence shows that the goods upon which duty was 
charged are adapted to use and are used for various 
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purposes other than trimming hats, the jury must be 
satisfied that the use to which they are chiefly applica- 
ble, and for which they are employed was in making 
or ornamenting hats, to bring them within the scope of 
the clause of the tariff act imposing a duty of twenty 
per cent.” was a reasonable statement, and when read— 
as it must be considered—in connection with the 
whole charge, and particularly with the second, third 
and fourth points of plaintiff's which were charged as 
modified by this proposition, did in effeet submit the 
‘ase to the jury in the most favorable light for de- 
fendant. 

For, to this quoted statement the Court added the 
two instructions (from Plaintiff's Poimt I1., fol. 81) 
‘ that if the jury find the goods in question are hat 
trimmings used for making or ornamenting hats, and 
iso find that silk is the component material of chief 
value, the verdict should be for the defendant ;” and 
(from Plaintiff's Point TV., Ree., page 53) “ that if the 
jury find the goods in question are known and. used 
as hat trimmings, used for making or ornamenting hats, 
although they may: be used from time to time for other 
puposes, their verdict should be for the plaintiff.” 

What more accurate or appropriate instractions could 
be given ? 

The simple question to be determined by the jury 
was whether Congress in declaring that articles which 
it generally described as “‘ materials for hats, and so 
forth,” and thereafter specifically designated as “ braids, 
plaits, flats, laces, trimmings, tissues, willow sheets and 
squares, used for making or ornamenting hats, bonnets 
and hoods, composed of straw, chip, grass, palm leaf, 
willow, hair, whalebone or any other substance or ma- 
terial,” meant to include only such articles as were 
adapted to no other possible purpose than to be used 
for making or ornamenting hats, or all articles answer- 
ing in any fair, general or commercial sense to the de- 
scriptive language of the statute, and which in fact were 
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geiferally used in making or ornamenting hats. In 
seeking to discover from the language of the section 
itself what the intention of Congress was, the following 
considerations are pertinent : 


Ist. The controlling thought running through the 
section, and which puts the designation of the articles 
intended to be covered by it beyond dispute, is that 
connected with the use to which the articles are to be 
applied, i. ¢., “‘ materials for hats,” is the genus for the 
articles, “trimmings” shows the species, but the word 
“trimmings is given a broad scope by the addition of 
the descriptive words “ used for making or ornamenting 
hats, bonnets,” &c., of “* * * substance or mate- 
rial.” Congress apparently intended by the language 
employed to make all materials coming within the par- 
ticular designation of “ braids, plaits, flats, laces, trim- 
mings, tissues, willow sheets and squares,” of whatever 
substance composed, used in the manufacture or orna- 
mentation of hats, bonnets and so forth, subject to a 
duty of twenty per centum, and Judge McKEwnna’s rul- 
ing, therefore, was nght. It gave proper prominence 
and emphasis to the presumptive use of the articles, the . 
use to which they are chiefly applicable and “ for which 
they were employed” in hat manufacture and ornamen- 
tation, as aiding the jury, in connection with other in- 
structions, to test the right of such articles to be cov- 
ered by the descriptive language of this section. 

The contention of the Government to the contrary 
upon the trial that the articles by their use and style 
must be fitted en/y for the use of making or ornament- 
ing hats, was wrong, because that rule imported into 
the section something that was not there, namely, the 
idea that the use must be erc/usive ; and because, instead 
of leaving each article in controversy to stand upon its 
own merits and to depend upon its own peculiar facts 
as to whether it was in truth fairly described by, and 
corresponded with, the terms of the statute, such an in- 
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struction, if given, would have substituted a more rigid 
rule, and thus have fixed a standard that was not to be 
found in the plain words of the act ; such, for instance, 
as is fixed for certain cloth “ cut in such manner as_ to 
be fit for buttons exclusively,” specified in Schedule L. 

Referring, of course, in each instance, not to the in- 
cidental and accidental or extraneous use, but to the 
use for which an article was chiefly applicable, the ques- 
tion in the case at bar is, are the yguods, according to 
the fair and ordinary import of language, the goods 
described by the statute? This was an issue of fact, 
not of law. 

It became the Judge’s duty to direct the jury’s at- 
tention to the actual or chief applicability of the com- 
modities, and their general employment or use ; and to 
instruct them to distinguish such a use from any inci- 
dental purpose to which the article may have been di- 
verted ; and then by these aids to decide upon the 
main fact as to whether the articles were truly such as 
in ordinary language were covered by the statutory 
phrase “trimmings used for making or ornamenting 
hats,” ete. 

This is the meaning and effect of the charge. The 
Court declared the question to be one exclusively of 
fact, as it was, and the instruction of the Court as to 
the rule to be followed in determining the fact was the 
natural application of intelligence and common sense 
to a tariff case ; and was right. 

Had the Court laid down any other principle, it would 
have usurped the function of the jury, by compelling 
the latter to exclude from their consideration and ver- 
dict articles which, according to the testimony of some 
individual witnesses, may have had some particular and 
incidental use by that witness only, other than for 
trimming hats; while, at the same time, the jury might 
feel convinced that the commodities were in all fairness 
millinery trimmings, and precisely the commodities 
identified by the language of the statute and according 
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to its natural import. Having correctly charged the 
jury and covered the law of the case, and qualified the 
refusal of the defendant’s points by their proper 
answers, as stated in the record, the defendant's re- 
quest to charge, as made at page 55, No. 4, was prop- 
erly refused. 


2d. In the cases of Greenlleaf vs. Goodrich, 101 U.S. 
Reports, 278, and Schroeder vs. Barney, 113 U. S., 645, 
an attempt was made by the importer to have the 
words “ goods of a similar description to delaines” in- 
terpreted as if they were goods precisely or exactly 
“similar description.” In both these cases the Court 
held that the similarity referred to was a “ substantial ”* 
similarity in respect to the product and its adaptation 
to its use. * * * There the attempt was made to 
limit the descriptive words by interpolating the word 
precisely or exactly; here the attempt is to limit the 
descriptive word by interpolating the words solely or 
exclusively. There the Court held that a “ substantial ” 
similarity was sufficient. Here in the same way the 
“ substantial or general” use of the article is sufficient. 


$d. That Congress intended the language of the sec- 
tion should have the interpretation contended for is 
further indicated by a reference to the section fixing 
the duty upon manufactured hats, and so forth, and to 
the history of both sections. Manufactured “ bonnets, 
hats,” ete., were, from 1862 until 1883 admitted 
upon payment of a duty of forty per cent., while cer- 
tain hat materials during the same period paid thirty 
per cent. See acts of 1862, chapter 163, Statutes at 
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* In Greenleaf vs. Goodrich, the Judge charged the jury as fol- 
lows: “It is forthe jury to determine whether * * *” ‘* the 
product is not an article substantially similar,” &c. *‘‘ The question 
is whether the two kinds of goods are substantially the same or 
alike ” (101 U. S. R., p. 283). 
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Large, page 551, and U. 8S. Revised Statutes, sec- 
tion 2504, schedule N. The obvious inference is that 
Congress meant to favor our manufactures by a dis- 
criminating duty in their favor of ten per cent. The 
tariff under those statutes was administered in that way. 
In the Act of 1883, schedule N, it was provided that “ bon- 
nets, hats and hoods for men, women and children, com- 
posed of chip, grass, palm leaf, willow or straw, or any 
other vegetable substance, hair, whalebone, or other 
material, should pay thirty per cent ad valorem,” while 
‘ hats, and so forth, materials for: braids, plaits, flats, 
laces, trimmings, tissues, willow sheets and squares 
used for making or ornamenting hats, bonnets and 
hoods, composed of straw, chip, grass, palm leaf, wil- 
low, hair, whalebone, or any other substance or mate- 
rial” should pay “twenty per centum ad valorem.” 
These two sections being “in part materia,” should be 
considered together, and as under the first section, 
* hats, bonnets,” ete., when manufactured with all their 
trimmings and component parts, would be subject to a 
duty of thirty per cent., the second section should be 
construed to admit the trimmings and the specified arti- 
cles that make up the hat or the bonnet subject to the 
lower duty ; otherwise the evident intention of Con- 
vress In these sections, and in fixing these relative duties 
would be defeated. 


4th. The statute makes ¢he vse to which the articles 
are to be applied the paramount consideration in de- 
termining the duty to be paid. This is shown both in 
the words * materials for Aats”’ and in the words “ trim- 
mings wse/ for making or ornamenting hats.” In the 
‘ase of Curtis against Martin, in the 3d of Howard’s 
Reports, 106, the Government attempted to establish 
the rule that an Act of Congress which imposed a duty 
on cotton bagging was intended to include articles 
which were used fur cotton bagging. Chief-Justice 
Taney in rendering the decision of this Court, said: 
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“ If it had been the intention of Congress to impose a 
duty upon all articles used for bagging cotton, the lan- 
guage of the act would have been different and in terms 
prospective and adapted to such purpose.” In the sec- 
tion now under consideration, Congress has adopted 
just such language in terms prospective and adapted to 
that express purpose. If they had had this language 
of the learned Chief-Justice before them at the time 
when they framed the act, they could not have more 
thoroughly complied with the suggestion contained 
therein than they did when, in the section under consid- 
eration, they employed the words “trimmings used for 
making or ornamenting hats.” 


5th. That the just and reasonable interpretation of 
the words * used for” a stated purpose, as descrip- 
tive of a taxed commodity, means a fair and substan- 
tial use as the distinguishing feature of an article for 
commercial purposes, is further illustrated from tariff 
legislation in the following instances : 

“On bagging for cotton or other manufactures, 
* * * suitable fo the uses for which cotton bagging 
is applied, composed in whole or in part of hemp, jute, 
jute butts, flax, gunny bags, gunny cloth or other ma- 
terial” (Schedule I (Heyl, p. 343) in the Tariff of 
1883). 

Another in the U. S. R. S. of 1874, Schedule C. 

“ Jute, sunn and sisal grass and other vegetable sub- 
stances not enumerated used for cordage” (Heyl of 
1874, parag. 960). 

Again: “ Clothing, ready made, and wearing apparel 
of every description, and balmoral skirts and skirtings, 
and goods of similar description or used for like pur- 
poses; cloaks * * * and children’s apparel, and 
goods of similar description or used for like purposes” 
(Schedule K, Act of 1883). 

‘“ Osier or willow, prepared for basket makers’ use,” 
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Large, page 551, and U. 8S. Revised Statutes, sec- 
tion 2504, schedule N. The obvious inference 1s that 
Congress meant to favor our manufactures by a dis- 
criminating duty in their favor of ten per cent. The 
tariff under those statutes was administered in that way. 
In the Act of 1883, schedule N, it was provided that “ bon- 
nets, hats and hoods for men, women and children, com- 
posed of chip, grass, palm leaf, willow or straw, or any 
other vegetable substance, hair, whalebone, or other 
material, should pay thirty per cent ad valorem,” while 
‘ hats, and so forth, materials for: braids, plaits, flats, 
laces, trimmings, tissues, willow sheets and squares 
used for making or ornamenting hats, bonnets and 
hoods, composed of straw, chip, grass, palm leaf, wil- 
low, hair, whalebone, or any other substance or mate- 
rial” should pay “twenty per centum ad valorem.” 
These two sections being “in part materia,” should be 
considered together, and as under the first section, 
* hats, bonnets,” ete., when manufactured with all their 
trimmings and component parts, would be subject to a 
duty of thirty per cent., the second section should be 
construed to admit the trimmings and the specified arti- 
cles that make up the hat or the bonnet subject to the 
lower duty; otherwise the evident intention of Con- 
gress in these sections, and in fixing these relative duties 
would be defeated. 


4th. The statute makes the use to which the articles 
are to be applied the paramount consideration in de- 
termining the duty to be paid. This is shown both in 
the words “ materials for ats” and in the words “ trim- 
mings wsed for making or ornamenting hats.” In the 
‘ase of Curtis against Martin, in the 3d of Howard's 
Reports, 106, the Government attempted to establish 
the rule that an Act of Congress which imposed a duty 
on cotton bagging was intended to include articles 
which were used for cotton bagging. Chief-Justice 
Taney in rendering the «decision of this Court, said: 
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“If it had been the intention of Congress to impose a 
duty upon all articles used for bagging cotton, the lan- 
guage of the act would have been different and in terms 
prospective and adapted to such purpose.” In the sec- 
tio: now under consideration, Congress has adopted 
just such language in terms prospective and adapted to 
that express purpose. If they had had this language 
of the learned Chief-Justice before them at the time 
when they framed the act, they could not have more 
thoroughly complied with the suggestion contained 
therein than they did when, in the section under consid - 
eration, they employed the words “trimmings used for 
making or ornamenting hats.” 


5th. That the just and reasonable interpretation of 
the words * used for” a stated purpose, as descrip- 
tive of a taxed commodity, means a fair and substan- 
tial use as the distinguishing feature of an article for 
commercial purposes, is further illustrated from tariff 
legislation in the following instances : 

“On bagging for cotton or other manufactures, 
* * * suitable to the uses for which cotton bagging 
is applied, composed in whole or in part of hemp, jute, 
jute butts, flax, gunny bags, gunny cloth or other ma- 
terial” (Schedule I (Heyl, p. 343) in the Tariff of 
1883). 

Another in the U. S. R. S. of 1874, Schedule C. 

“ Jute, sunn and sisal grass and other vegetable sub- 
stances not enumerated used for cordage” (Heyl of 
1874, parag. 960). 

Again: “ Clothing, ready made, and wearing apparel 
of every description, and balmoral skirts and skirtings, 
and goods of similar description or used for like pur- 
poses; cloaks * * * and children’s apparel, and 
goods of similar description or used for like purposes” 
(Schedule K, Act of 1883). 

“ Osier or willow, prepared for basket makers’ use,” 
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in Schedule N. “ Dried pulp, for paper makers’ use,” 
in Schedule M, Act of 1883. 

If such wse did not mean the substantial commercial 
use which thereby distinguished the article as a com- 
modity among merchants, the classification would be 
vapable of avoidance in any case where upon the trial 
some one witness testified to his own exceptional and 
unusual use of the article described. 

‘ Barks, cinchona or other barks, wse/ in the man- 
ufacture of quinia,” are by the tariff free, and would 
not cease to be free because they sometimes are used 
for other purposes. “Acids, sed for medicinal, chemi- 
eal or manufacturing purposes not specially enumerated 
or provided for in this act,” are also free, and would 
not cease to be free because they are incidentally used 
for other purposes. 

If, on the other hand, an exclusive use is intended, 
the tariff says so: as “ printing paper unsized, used for 
books and newspapers erclusively, fifteen per centum 
ad valorem.” “ Paper sized or glued, suitable on/y for 
printing, twenty per cent. ad valorem.” 

“ Grease, for use as soap stock on/y;” and “ gunny 
bags and gunny cloth, old or refuse, fit on/y for re- 
manufacturing ” in the free list. 

These are instances of an erclusive use, as dis- 
tinguished from the general use which characterizes a 
commodity and gives it merchantable value as an article 
of import and commerce. 

When some exact quantum of consumption resulting 
from use is requisite, the tariff so expresses itself. 

Thus, in providing for a drawback of duty paid on 
bituminous coal the statute (1883 Sched. N, Heyl, par. 
417) described coal “ which is afterwards used for fuel 


‘on board of vessels propelled by steam, which are 


engaged in the coasting trade of the United States, or 
in the trade with foreign countries, &c., &c., &e.” Here 


an actual specified use is declared, as distinguished 


from a general use for described purposes attaching to 
the article as a commodity of import. 


xX. 


This is not a case where the commercial desigation 
of the article fixes its character for the purpose of the 
tariff law. 

For this class of articles, designation by special 
description has superseded commercial designation. In 
order to subject them to a duty, the Government is 
obliged to find authority for such duty by placing them 
under tariff clauses which, instead of designating the 
articles by their commercial names, has deignated them 
by substantial or what this Court has called “ special 
description.” Such designation is in reality quite as 
specific and more exact and potent in fixing the articles 
than any published description by their commercial 
names. Such names change, are -pecularily exotic and 
are especially avoided in well considered legislative 
language. In Arthur vs. Unkart, 96 ULS., 118, this 
Court sustained the verdict where articles which were 
known as “silk plaited gloves were declared by the 
jury to be dutiable under the section provided for 
caps, gloves, leggins, mitts, socks, stockings, wove 
shirts and drawers, and all similar articles made on 
frames, of whatever material composed, worn by men, 
women and children, not otherwise provided for,” as 
against the claim of the Government that they came 
under the clause exacting a duty of sixty per centum 
on silk * * * aprons, stockings, gloves, suspenders, 
and so forth, because these gloves answered more 
particularly to the special description of articles 
made on frames worn by men, _ ete. In 
Arthur vs. Miller, 97 U.S., 356, articles commercially 
known as decalcomanie pictures were held subject to 
duty as “ printed matter,” and not as an article of which 
paper is a component material, not otherwise provided 
for because they had been subjected to a printing pro- 


’ 


cess. In Vietor vs. Arthur, 104 U.S., 408, “stockings ” 
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some wholly of worsted, others of cotton and worsted, 
cotton being the material of chief value, were held to 
come under the provision in Schedule M of Section 
2504 Revised Statutes for “stockings made on frames 
of whatever material composed, except silk and linen, 
worn by men, women and children,” and were not 
dutiable under the provision in Schedule L, Section 
2504 for “knit goods * * * and all manufactures 
of every description, composed wholly or in part of 
worsted ” and so forth ; because they were the stock- 
ings more specifically described, as stockings made on 
frames. In Barher vs. Schell, 107, 0. S., 617, articles 
commercially knows as “ cotton laces, cotton insert- 
ings,” and so described under the Tariff Act of 1846, 
were held to have been transferred by the Tariff Act of 
1857 to a different schedule, under the descriptive 
phrase, ‘ All manufactures composed wholly of cotton 
which are bleached, printed” and so forth ; thus indi- 


‘ating that specific descriptions are held to prevail as 
against commercial names in prior statutes. In Drew 
vs. Grinnell, 115 U. S., 477, an article invoiced as 
“white cotton and silk spot net” was held to be duti- 
able under the name of a silk lace because in fact it was 
substantially a lace, although it was not commercially 


known by that name. 

In Vewman vs. Arthur, 109 U. S., 133, this Court 
sustained a duty upon articles which were commercially 
known as “ cotton Italians” as coming under Schedule 
A, Section 2504 Revised Statutes, being “ goods of like 
. description” to jeans and so forth, “exceeding two 
hundred threads to the square inch, counting the warp 
and filling, bleached, five and one-half cents per square 
vard; if colored, stained, painted or printed, in addi- 
tion thereto, twenty per centum ad valorem.” Although 
such goods had never been manufactured until after the 
passage of the act, and as against the contention of the 
plaintiffs, that they were covered by the description 
“all other manufactures of cotton not otherwise pro- 
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vided for,” plaintiffs sought to introduce evidence to the 
effect that the goods in question were not embraced in 
the provisions of the statute applicable to manufac- 
tures of cotton, described and classed by the number 
of threads to the square inch, because that description 
had reference only to goods so described and classed 
by mercantile usage in dealings between buyers and 
sellers where the threads could be counted by the aid 
of a glass, whereas the goods in question were not dealt 
in by manufacturers and merchants according to any 
such usage, and could not, because the threads in a 
square inch could not be counted except by unraveling 
the fabric for that purpose. Justice MATTHEWS says : 
“ It is sought to support this argument by invoking the 
rule of construing the statute applied in Arthur vs. 
Morrison, 96 U. SS. 108, and the numerous 
cases there cited, that where words are used in 
an act imposing duties upon imports, which have 
acquired by commercial use a meaning different from 
their ordinaay meaning, the latter may be controlled 
by the former, if such be the apparent intent of the 
statute. But the application fails in the present in- 
stance, because the language is unequivocal ; there is 
no reference in the statute, either expressly or by im- 
plication, to any commercial usage, and thefe is no 
language in it which requires for its interpretation the aid 
of any extraneous circumstance. The rejected proof of 
the custom of merchants to rate certain descriptions of 
goods as to values by the number of threads to the 
square inch, as ascertained by inspection by means ofa 
glass, throws no light whatever on the meaning of the 
law, because the law fixed the rate of duty by classiti- 
cation based on the number of threads in a square 
inch without reference to the mode in which the count 
is to be made.” So here the law fixes the duty accord- 
ing to the wse—and that means the substantial use as 
distinguished from the exceptional use of the article 
considered as a commodity of import. In Marvel vs. 
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Merritt, 116, U.S. 11, this Court sustained a verdict 
directed by th¢g Court, assessing a duty upon an article 
described as “‘ Tron Ore,” under the provision ‘ mineral 
and bituminous substances in a crude state, not other- 
WISE provided for, . Justice MATTHEWS Says: “The 
words used are not technical, either as having a special 
sense by commercial usage, nor as having a scientific 
meaning ciffering from their popular meaning ; they are 
the words of common speech, and as such the interpre- 
tation is within the judicial knowledge, and, therefore, 
matter of law. Webster in his dictionary defines the 
noun * Mineral,” as ‘any inorganic species having a 
definite chemical composition, "an ore as “ the com- 
pound of a metal and some other substance as oxygen, 
sulphur, arsenic, called its mineralizer, by which its 
properties are disguised or lost.” ° The word “ mineral” 
is evidently derived from “ mine,’ as being that which 
is usually obtained from amine. Accordingly, Webster 
defines the latter ‘“‘a pit or excavation in the earth 
from which metallic ores or of/er mineral substances 
are taken by digging,” distinguished from the pit from 
which stones only are taken, and which are called 


quarries. 


From the foregoing cases it appears that designation 


by special description of articles for duty purposes is. 
regarded by this Court just as effective in fixing the 
articles for such purposes as designation by the com- 
mercial name of the article. 

In the case at bar the record discloses no dispute as 
to the fact testified to by witnesses on both sides that 
the COMMODITIES WERE TRIMMINGS. Ze only issue was 
whether the articles in question were hat trimmings ur 
other frimmings, such as dress trimmings (Ree., p- 16 18, 
31, 32, 33-45, 46). 

Had the issue been raised at the trial that the arti- 
cles were xof trimmings, it is clear from the recorded 
testimony that nearly every witness on both sides 
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would have corroborated the few witnesses who spoke 
to the topic that a// the commodities were trimmings of 
some kind. 

There was no issue raised at the trial that the arti- 
cles were not trimmings ; on the contrary, the witnesses 
on both sides testified that the articles were trimmings, 
and differered only as to whether they were hat trim- 
mings or not. : 

There was no point made on either side addressed to 
that topic, either in the requests to charge or in the 
special objections offered to the charge as made. 

There is no exception presenting such special topie. 

The attempt to raise some question as to whether or 
no the articles are trimmings of some kind appears for 
the first time in the brief of the learned Solicitor-Gen- 
eral. The Government examiner admitted they were 
trimmings, but claimed they were for dresses and not 
for hats. This was the only issue in this respect. 


XI. 


That the words “not specially enumerated or pro- 
vided for in this act,” as employed in the hat material 
paragraph first above quoted, applies to the articles 
(braids, plaits, flats, laces, trimmings, &e.) used for 
making or ornamenting hats, bonnets and so forth, and 
not to the materials of which those articles are com- 
posed, is submitted as a correct construction acceded 
to by the Government. The aim of the statute is to 
classify articles of the description mentioned, and to 
subject them to the particular duty thereby imposed ; 
and thus by special particularization and specification 
to withdraw them from the general references in which 
they might otherwise be comprehended under tariff 
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phrases covering in general terms manufactures made 
of the materials of which these special articles may be 
composed (see Opinion of Attorney-General, dated Feb- 
pnary 15th, IS84, announced by Treasury Department, 
Kebruary 27th, ISS4, printed in the Government brief). 

This inevitable construction has been declared by 
the Cireuit Court in New York and in Philadelphia, as 
well: as in successive orders from the Treasury Depart- 
ment and in a confirmatory opinion (unprinted) of At- 
torney-General Garland, approving of the Treasury 
order, dated May 4th, 1885, numbered 6900 (see Ap- 
pendix); and is finally disposed of by the case of 
Zimmerman vs. Arthur, above quoted. 


XII. 


Observstions concerning the Govern- 
ment Brief. 


The foregoing having been substantially prepared 
before the Solicitor-General’s brief was received by 
counsel for defendants in error, it is submitted that the 
five points into which the Government brief is divided 
have been completely covered in this argument. 


I. The first, second, third and fourth assignments of 
error do not seem to be stated in exact conformity with 
the exceptions as stated in the record. The record 
shows only three exceptions. The first exception was 
to the refusal of the Court “to charge as requested in 
defendant's first, second and fourth points ” (fol. 83), but 
qalified this “ by charging that these points being sub- 
stantially covered by the piaintiffs’ points are answered 
by the answers to the plaintiffs’ points” (fol. 84). 
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Now, “as tothe plaintiffs’ points, the Judge said: 1. If 
the evidenee shows that the goods upon which the 
duty was charged are adapted to use and are used for 
various purposes other than for trimming hats, the jury 
must be satisfied that the use to which they are chiefly 
applicable and for which they were employed was in 
making or ornamenting hats, to bring them within the 
scope of the clause of the Tariff Act, imposing a duty of 
twenty per cent. 2, 3 and 4. Subject to the qualifica- 
tions stated in the foregoing answer to the first point, 
the three remaining points are affirmed” (Rec., fol. 
84). The three remaining points are those numbered II., 
lil. and IV., recited at folio 81 of the record. These 
three points cover the entire subject matter of the 
charge and expressly leave it to the jury to say (a) if 
the goods were hat trimmings, used for making and 
ornamenting hats; (6) if the goods were known aad 
used as hat trimmings, used for making or ornamenting 
hats, although they may be used from time to time for 
other purposes, &c. 

It will thus appear that the first exception in the 
record will not warrant three different specifications of 
error in manner and form as alleged in the brief of the 
learned Solicitor-General. The Court is, on the con- 
trary, not only in fairness, but in all strictness, to con- 
sider the entire subject matter in the form covered by 
the two sets of prayers for instructions and the quali- 
fied acquiescence of the Court therein, instead of the 
alleged absolute denial of specific sentences quoted in 
the assignments of error. Thus considered the three 
exceptions fade away. 


II. The same criticisms apply to the sixth alleged 
assignment of error, as will be seen by reference to the 
record at page 55,where the third exception on which 
the sixth specification of error is founded appears. Thu 
charge there excepted to is to be read in connection 
with “the qualifications stated ” in the Court’s answer 
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to the plaintiffs’ “ three remaining points,” which will 
be found at folio 81. 


III. As to the fifth assignment of error there is abso- 
lutely no exception in the record upon which it can be 
based. ‘The language of the Court there quoted was 
not made the subject of any exception. 


LV. Instead (as argued in Point L. of the Govern- 
ment Brief) of the construction of the Court below being 
that any material, the predominant use of which was for 
hats, should be classified at twenty per cent., the Court 
expressly told the jury to find as to the articles 
in question here whether “they are hat trimmings ” 
or not. It is respectfully submitted that the con- 
struction placed by the Court upon the paragraph 
in question is not only the correct one, as_here- 
inabove argued, but that that construction is in substance 
the very construction given to the tariff paragraph in the 
brief of the learned NSolicitor-General. That brief trans- 


poses the statutory words so as to conform them to the 
construction eontended for upon this argument by the 
counsel for the Government to be as follows: 

“ Hats, ete., materials for ; Braids, plaits, flats, laces, 


trimmings, willow sheets and squares, composed of 
straw, chip, grass, palm leaf, willow, hair, whalebone or 
other substance or material, not specially enumerated or 
provided for in this act, used for making and ornament- 
ing hats, bonnets and hoods” (Government brief, p. 
10). The same brief also says: “It is contended the 
true construction 1s that the use of the material must 
not only be for making or ornamenting hats, bonnets 
and hoods, but it must be in some of the forms fixed in 
the statute; that is in the form of either ‘ braids, plaits, 
flats, laces, trimmings, tissues, willow sheets or 
squares,” 

This construction being in conformity with the con- 
struction given by the Court below and with the con- 
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struction as contended for in this argument of counsel 
for the defendants in error, there seems to remain no 
issue to be decided by this Court in this case. 


V. The criticism contained in the fifth point of the 
Solicitor-General is unjustifiable. Even as there stated 
the language criticized would make a rule much more 
favorable to the Government than the one contended 
for by the Solicitor-General ; that is to say, limiting the 
yoods to those that “ are employed” (or used) in making 
or ornamenting hats, etc., is a much more strict limita- 
tion than if such words were omitted. 

Taking the entire language it is obvious that when the 
Court said “ the jury must be satisfied that the use to 
which they are chiefly applicable, and for which they 
ARE employed” the Court meant for which they are 
generally employed. 

The exception is (Rec., fol. 84) to the words “ ARE 
employed,” not were employed, as stated in the Govern- 


ment brief. Reading the entire charge, or the refusals 
to charge and qualifications to points as covered by the 
third exception, on which the sixth assigned error is 
based, it is obvious that the Court used the word em- 
ployed as synonymous with use, and referred to general 
employment, ¢. ¢., the use for which the goods ARE em- 


ployed. 


There being no error the judgment should be af- 
firmed. 
JOSEPH H. CHoarre, 
Henry Epwin TREMAIN, 
Mason W. TYLen. 
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APPENDIX A. 


In further illustration of the intentional 
fulfillment of the statute in operating as it 
must operate upona well defined class of 
commodities, having their substantial com- 
mercial value in their use for millinery 
purposes, that is for making or ornament- 
ing hats ands bonnets, the following refer- 
ences are made to the testimony : 


Many witnesses describe their business as dealers in 
“ millinery goods ;” they state the class of goods they 
deal in, and how goods which an inexperienced person 
might not be able to distinguish from other frabrics of 
the same kind are in trade unquestionably distinguished 
because of their special adaptation to mé/dinery use. 
The uniformity of testimony delivered by all the wit- 
nesses as to some of the articles in controversy proves 
this ; while the diversity of testimony seems to be lim- 
ited toa very small number of samples exhibited on the 
trial. Nor was this diversity sufficient to sustain a ver- 
dict for the defendant had such a verdict been rendered. 

The description as to how “a bonnet is ordinarily 
composed or made ” may not in all cases call for an ex- 
clusively legal discrimination, but it is nevertheless 
legally exhibited in the record in this case, doubtless 
for the purpose of aiding to denote the articles intended 
to be covered by the statute. One witness said : 
“ A bonnet or hat, a straw hat or wire frame or bobbinet 
frame is covered either with silk or lace materials or 
velvet or velvet ribbons. They are sometimes trimmed 
over with these articles I have named, and then again 
they are retrimmed with a garniture of velvet ribbons 
or any other mbbons) * * * ” (Reeord, fol. 56). 
This explains in part the statutory terms, to wit: 
“trimmings” “for making ov ornamenting hats,” etc. 


- 
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The velvets that would be used were exhibited by sam- 
ples, of which the witness said: “These zre millinery 
velvets. They are used for the purpose of making 
hats entire and also for trimming hats. Q. Why do 
‘ou call them millinery velvets? A. Because they are 
neat as such in the trade.” Such velvets are dis- 
tinguishable from other ordinary velvets so as to be 
known as millinery velvets, and are distinguishable 
from the fact that they are cheaper, in the first place, 
and made of such light quality necessary for a hat, so 
much of it being used that it necessarily must be 
very low in price. On the other hand, if used for 
any other purposes than that, such goods would 
be of a much heavier grade and quality. “ That 
is to say, the character of the goods is so light in 
make that if you put them on for any other purpose 
except for hat trimming, where they would be subject 
to rubbing or knocking about, they would not wear 
well” (Record, fols. 27, 28). This testimony was de- 
livered by one of the plaintiffs below, whose firm dealt 
‘in millinery goods almost exclusively” (p. 12). By 
use for millinery purposes, the’ witness meant “ for hat 
and bonnet trimmings” (fol. 30). The classification is 
assisted by a glance “ in almost any millinery window,” 
and secondly by a knowledge of the commercial fact as 
to whether it is dealt in by “ millinery houses, persons 
engaged in the millinery trade.” This last fact receives 
verification from the circumstances that if others not in 
the millinery trade bought largely of millinery goods 
for some trade other than millinery purposes, the mer- 
cantile venture was unsucce ssful (Record, fol. 31). Such 
exceptions, of course, create no rule. The word “ hat” 
has been commercially applied to the head-dress of a 
lady “for many, many years, implying the same thing 
as a bonnet.” 

The practicability of the rule laid down by the Court 
below and contended for by the importers in this Court, 
is illustrated by the tests to which the witnesses were 
subjected by the District Attorney upon the trial be- 
low. Thus, various pieces of velvet being shown to one 
of the plaintiffs, he distinguished at once a certain 
quality of goods as not being in use for general mis- 
cellaneous purposes, but was “purely and strictly a 
millinery velvet. Ifit is used for any other purpose, 
that is only incidental. It is strictly and exclusively 
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millinery velvet. If you go into a store you find mil- 
linery velvets strung‘along for sale, and they always 
mean this,” and it is known in trade, known commer- 
cially as millinery velvet (Record, p. 33). It may be 
used for other purposes, but so far as the witnesses’ 
knowledge extended, it was very seldom so used (/4.) 

Another witness who had been connected with the 
millinery business for twenty years gave similar tesa- 
mony, distinguishing the ribbons, velvets and plushes 
shown him, so that ribbons, velvets and’ plushes 
and other trimmings which were used for mi/linery 
purposes could be. readily distinguished upon his de- 
scriptions from ribbons, velvets and plushes and other 
trimmings that had xo special adaptability to millinery 
purposes. It will be observed that all the witnesses 
used the words “ millinery purposes” as synonymous 
with the longer phrase, “ trimmings for hats and bon- 
nets.” By the testimony some articles come adapted 
to boys’ hats and others to ladies’ hats. Some of the 
samples exhibited “ were of no use and the only thing 
we could do was to push them out for millinery pur- 
poses” (Record, fol. 35). The low grade of velvet was 
used chiefly “for trimming of ladies, misses and child- 
reps’ hats.” A hat was exhibited made out of the 
material sold to the witness by plaintiffs, and corre- 
sponding with the imported article exhibited by sample. 
Wile there was no doubt “that the velvet could be 
used for dress purposes,” yet if one attempted so to 
use it, “she would soon take it off; i¢ is hnown as a hot 
trimming (fol. 36). 

It is true in respect to some articles, that “at some 
periods of time they would be used more extensively 
than others, as fashion would dictate, but they have 
alwavs been used for millinery purposes.” That 1s to 
say, trimming hats, streamers on hats, bows, and so 
forth, ever since one of the witnesses had been in busi- 
ness, Which was for twenty-three years (Record, fol. 39). 
The witness would call the velvet ‘a millinery velvet” 
because there is seven-eighths of it sold for hats and bat 
trimmings to one-eighth that is sold for dress trimmings. 
It would not be suitable for dress trimmings. The 
quality would not be good enough for dress trimmings, 
it required a much heavier velvet.” Ladies buy some- 
times half a yard to put around the rim and to make 
loops, bows and so forth, binding and facing or front 
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of the hat. As to the plush, it is an article called in 
the importers’ orders “ plush for millinery purposes ; 
it is used for trimming hats, felt hats, velvet hats, and 
quite extensively in the trimming of felt hats already 
made up” (Record, fols. 39-40). One of the witnesses 
said he had ‘* no material in the business (millinery) that 
he used so extensively’ as the millinery velvet for 
trimming hats in different: ways, or for covering hats 
and part trimming. Indeed, sometimes the hat is ex- 
clusively trimmed with velvet ribbon. These are the 
articles out of which the hats are made or trimmed for the 
purposes of sale. Hats are sold trimmed and untrimmed. 
The articles which are placed upon the untrimmed 
hat to complete it into the commodity of a trimmed 
hat are the millinery articles which distinguish the class 
now in controversy. One witness who aided in dis- 
tinguishing this class declared he had a “ stock of over 
four hundred trimmed hats ready for sale” and on ex- 
hibition (Record, fol. 45). Another witness denoted a 
sample of millinery velvet that he thought had been 
used for manufacturing hats and bonnets only, for up- 
wards of thirty years, and that the article would not 
answer the purpose of trimming dresses on account of 
its width, harshness aud inferior quality (fol. 46). Se 
as to velvets and ribbons—some come adapted for dress 
trimmings and some do not. Some are adapted only, 
commercially speaking, for millinery purposes 
(Record, p. 26). Another buyer of Wanamaker, of 
extensive experience, deseribed the ribbons and 
velvets in controversy as always coming under 
the head of millinery, “sed and known as millinery 
goods.” That it was mi/linery velvet appeared by its 
peculiar finish and width, and was not suitable for dress 
trimmings, because it would not wear. Dress velvet 
has a heavier finish, and other distinguishing charac- 
teristics which the witness described (Record, fol. 49). 
The plush was used for making bodies of hats, being 
suitable only for that. Some goods are not adapted to 
millinery business, thus: a stiff velvet will not cover a 
frame, it will dent it ; it must be soft velvet.” A quality 
which would make good dress trimmings would not be 
suitable to trim hats, the latter being known in the 
trade as millinery velvets (Record, p. 28). 

Another witness said after looking at the articles, that 
he considered “ them millinery articles used for milli- 
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nery purposes ; would call them millinery velvet. He 
was a New York importer and had ten years’ experience 
in buying and selling millinery goods. He always sold 
this grade of goods to the millinery trade. They were 
not good enough for the dress goods trade. They were 
brought out only for the millinery trade and used for 
no other purpose. They were imported exclusively for 
the millinery trade. They could not be sold to anybody 
else, except at a sacrifice (Record, fol. 50-51). “ Dress 
goods price and millinery price are different ” (fol. 52). 
A witness of fifteen years’ experience, from an examina- 
examination of the samples shown him upon the trial, 
on being asked to discriminate between hat trimmings 
and dress trimmings, distinguished at once the hat 
trimmings from the dress trimmings, and described their 
commercial use (fol. 54). The Court asked this wit- 
ness, in view of his extensive experiexzce with American 
firms as narrated by him, “Q. Do you know the prin-' 
cipal use to which the zoods before you are applied ? 
A. I always looked upon this as hat trimmings. (). 
Thi at is the only use you know of ? A. Yes, sir” (Record, 
p. 32). 


Various characteristics of the commodities under in- 
vestigation were described and their adaptability, com- 
mercially speaking, to millinery and to no other general 
purpose was testified to; so that, in any given case, it 
was not difficult for the Government experts, or any 
experienced person, to classify the articles within or 
without the tariff language. This language was un- 
questionably addressed towards the class of enumerated 
commodities specially adapted to the hat trade and 
bonnet trade, or millinery trade as described. 


The Government brief containing a re- 
print of some official documents bearing 
upon the subject matter of this case the 
following additional extracts from depart- 
mental decisions are here reprinted to in- 
dicate the course of administration con- 
cerning the hat material clause of the 
tariff. 


(1) In Treasury Department decision, dated July 18th, 
1883, addressed to the Collector of the Port of New 
York, the following appears in reference to /at trim- 
mings made of silk and cotton: 

* *% * % * * 


“The goods last referred to in the preceding clause 
consist of silk and cotton ribbons which, although used 
exclusively as hat trimmings, were classified as manu- 
factures of which silk is the component material of 
chief value, at the rate of 50° ad valorem. 

“Under the Department's ruling of January 22, 
1883 (S. S. 5542) ribbons of this class are entitled to 
classification as hat trimmings, but the other goods 
which are not used exclusively as hat trimmings are not 
entitled to reclassification under said decision. 

“You are, therefore, authorized to readjust the 
entries accordingly and to forward certified statements 
for a refund of the excess of duty.” 

% *% % * % * 
2) TREASURY DEPARTMENT, 
Office of the Secretary, 
Wasuincton, D. C., February 28, 1885. 

Sir—The Department has under consideration the 

question of the proper classification of hat-bands, so- 
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called, claimed to be dutiable at 20 per cent. ad valorem, 
under paragraph 448, as articles for the manufacture of 
hats. 

The samples of the goods submitted are narrow silk 
ribbons, from one-half to one inch wide, and it is un- 
derstood are commerciaily known as hat- bands. 

Decision No. 6226, of March 7, 1884, laid down the 
rule that to be entitled to classification at 20 per cent. 
ad valorem, as hat-trimmings, the goods must, by their 
style and character, be evidently titted only for the pur- 
pose named, whether they are ribbons or other classes of 
fabrics. 

In «a letter of March 24, 1884, addressed by Secretary 
Folger to the Collector of Customs at Philadelphia, it is 
sail: “ The appraiser reports thatthe goods are com- 
mercially known as hat-band ribbons, and are generally 
used for trimming hats;”’ and it was held that such 
merchandise imported since the act of March 3, 1883, 
went into operation is dutiable at 20 per cent., under 
448 'T. L., new, as construed by Department’s decision 
6197, which contains the opinion of the Attorney- 
General. 

It is evident that the Department did not intend that 
the word only, | in decision 6226, should be literally con- 
strued. 

In view of the difference of construction of the 
phrase ** fitted only for the purpose named” at your 
port, and at New York upon reconsideration of the sub- 
ject, the Department decides that goods commercially 
known as hat-trimmings, and generally used for trim- 
ming hats, although possibly used oceasionally for other 
purposes, are entitled to admission as hat-trimmings, 
under 448 T. L., new, at 20 per cent. ad valorem. 

Very respectfully, 
H. McCuu.ovau, 
Secretary. 
Collector of Customs, Philadelphia, Pa. 


(3) (6900.) Hat TRIMMINGS—CLASSIFICATION OF. 


TrEASURY DEPARTMENT, May 4, 1885. 


The following decisions of the Department, concern- 
ing the classification for duty of hat trimmings, are 
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hereby published for the information and guidance of 
the proper officers of the customs. 
C. S. Farrcui.p, 
Assistant Secretary. 
To Collectors and other Officers of the Customs. 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Wasuineton, D. C., April 30, 1885. 


Sirn— Referring to decision 6823 of March 27, 1885, 
in regard to the proper limitation to be placed on the 
class of articles claimed to be hat trimmings, under 
paragraph 448 of the Tariff Act of March 3, 1883, I 
have to state that decision 6226 provided that no goods 
should be classed under paragraph 448 as hat trim- 
mings, unless it appeared that they were, by their style 
and character, evidently fitted on/y for the purpose 
named, whether they were ribbons or other classes of 
fabrics. 

The word “ only,” as thus used, was found to be not 
uniformly construed or applied at the various ports ; 
hence, in a letter to the Collector of Customs at Phila- 
deiphia, of February 28, 1885, a copy of which is at- 
tached hereto, and in a further decision of March 27, 
1885, published as No. 6823, an attempt was mado to 


detine further the use of the word “ only” in that con- ° 


nection. 

To prevent any misunderstanding of decision 6823, 
it is now deemed proper to state that its effect is only 
to declare that goods which are by their style and 
character fitted for use as hat-trimmings, and which are 
yenerally used for trimming hats, are not to be removed 
from classification of hat-trimmings because they may 
be, and sometimes are, used for other purposes than 
the trimming of hats. 

The contrary of this proposition is that goods which 
by their style and character are not fitted for use as 
hat-trimmings, and which are not commercially known as 
hat-bands or hat-trimmings, and which are not generally 
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used for trimming hats, are not tou be classed as hat- 
trimmings, under paragraph 448, but will be classed 
under Schedule L, where silk is the componet material 
of chief value. 

Decision $823 will be enforced according to the view 
herein taken. 

Very Respectfully, 
C. S. Farrcu ip, 
Assistant Secretary. 

Collector of Customs, New York. 


Attorney-General Garland has rendered an opinion 
(unpublished) to the Secretary of the Treasury in approval 
of the construction stated in this order. 


) The 6823 above-mentioned is as follows: 
Tlat Trimmings. 


Treasury DeparrMent, March 27, 1885. 

Sm :—The Department is in receipt of your letter of 
the 24th instant, further in regard to its instructions of 
the 28th ultimo, relative to the classification of “ hat 
trimmings.” 

Your letter contains the following paragraph : 

‘“ Before proceeding to take action on said entry (en- 
try of Meyer & Dickinson, per “ Elbe”), and on entries 
covering ribbons of which silk is the component mate- 
rial of chief value, but used generally in the trimming 
of hats, bonnets and hoods for women and children, 
and known commercially as hat trimmings, or hat and 
bonnet ribbons, I desire to refer to said letter of 28th 
February, based on the opinion of the Attorney-Gen- 
eral, which places hat-bands of certain specific widths, 
used generally and known commercially as hat-bands, 
and respe etfully request to be informe d whether the in- 
terpretation of ‘said letter extends the principle of its 
decision so far as to include the class of ribbons speci- 
tied herein, 7. e., ribbons of different colors and widths, 
the principal component of which is silk, provided they 
are commercially known as hat trimmings and used 
generally in the trimming of women’s and children’s 
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hats, bonnets and hoods, although suitable and oc- 
casionally used for other purposes.” 
This inquiry is answered in the affirmative. 
Very Respectfully 
C. S. Famcnip, 
Assistant Secretary. 
Collector of Customs, Philadelphia, Pa. 


(5) (8179.) 
Hat Trimmings—Artificial Fruits Dutiable as. 


Treasury DEPARTMENT, April 14, 1887. 


Sirn—The Department is in receipt of your letter of 
the 26th ultimo, in which, among other things, you re- 
port concerning the recent trial at your port of the 
case of Tyler B. Marsh against A. F. Seeberger, Col- 
lector of Customs, which resulted in a judgment in 
favor of the plaintiff.- 

The question involved was whether certain imported 
artificial fruits, such as cherries, plums, &c., made of 
glass and similar materials, and attached to wire stems 
so covered as to resemble the stem of the fruit imi- 
tated, were dutiable at the rate of 50 per cent. ad va- 
lorem, under the provision in Schedule N, T. I. 429, 
for “artificial and ornamental * * * flowers, or 
parts thereof, of whatever material composed, for milli- 
nery use,” as classified by the defendant (Collector), 
or at the rate of 20 per cent. ad valorem under the 
further provision in said schedule (T. I. 448) for “ ma- 
terials * * * trimmings * * * for making or 
ornamenting hats, bonnets and hoods.” 

The United States Attorney reports that, while the 
evidence produced on the trial was somewhat conflict- 
ing, yet that the weight thereof was to the effect that 
the goods in question were used, bought, sold and com- 
mercia!'y known as hat trimmings; that they were 
used in ornamenting and trimming ladies’ hats, bon- 
nets and other feminine head-gear; that they were 
handled and treated by persons engaged in the milli- 
nery business as_ trimmings for hats, bonnets, &c., and 
were not known commercially as artificial flowers. 

Upon submitting the case to the United States At- 
torney-General, under Section 1 of the Act of March 3, 
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chandise, decision NO. 5251 beime¢ 
Respectfully yours, 

Cc. S. FAIRCHILD, 

Se-retary- 


Chicago, Ill. 


Collector of Customs, 
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EXPLANATION OF LINES AND COLORS. 


Road built by New Company. 


~ toad remaining to be built. 


Road of old Pine Bluff Company. 
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